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In  the  District  Court  for  the  District  of  Alaska, 
Fourth  Division 

No.  6481 

A.  E.  WAXBERG-,  d/b/a  Waxberg  Construction 
Company,  Plaintiff, 

vs. 

R.  P.  HILL  and  MARY  HILL, 

Defendants. 

SECOND  AMENDED  COMPLAINT 

Now  comes  the  plaintiff  and  for  causes  of  action 
against  the  defendants,  alleges  and  says: 

First  Cause  of  Action 
The  plaintiff  for  his  first  cause  of  action  against 
the  defendants,  alleges  as  follows: 

I. 

That  plaintiff  is  a  general  contractor  and  in  the 
building  construction  business  in  Fairbanks,  Alas- 
ka, and  that  he,  together  with  the  defendants,  are 
residents  of  Fairbanks,  Fourth  Division,  Territory 
of  Alaska,  and  within  the  jurisdiction  of  this  Court. 

II. 

That  on  or  about  the  16th  day  of  January,  1950, 
plaintiff  and  defendants  entered  into  an  oral  con- 
tract whereby  plaintiff  agreed  to  construct  a  build- 
ing, under  Section  608  of  the  Federal  Housing  Act 
and  Administrative  Rules  and  Regulations  as  pro- 
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vided  in  the  laws  of  the  United  States,  for  defend- 
ants to  be  known  as  Second  and  Lacey  Street  Apart- 
ments in  Fairbanks,  Alaska,  within  fourteen 
months ;  that  on  or  about  the  2nd  day  of  February, 
1950,  plaintiff  in  accord  with  said  oral  contract 
agreed  to  construct  said  building  for  defendants  at 
a  cost  of  $1,694,374.00  which  offer  was  accepted  by 
the  defendants  and  plaintiff  was  instructed  by  de- 
fendants to  proceed  to  do  all  things  necessary  to 
carry  out  the  terms  of  said  contract. 

III. 

That  plaintiff  carried  out  and  performed  all  of 
his  dutes,  obligations  and  agreements  under  said 
contract  to  be  kept  and  performed,  but  defendants 
without  notice  to  plaintiff,  proceeded  to  rescind  the 
said  oral  agreements  on  or  about  the  4th  day  of 
May,  1950,  by  securing  other  sponsors,  architects 
and  contractors  for  the  construction  of  said  build- 
ing and  commencing  work  on  said  building  with 
said  new  sponsors,  architects  and  contractors,  there- 
by causing  the  breach  and  rescission  of  the  oral  con- 
tract and  agreements  between  plaintiff  and  defend- 
ants, despite  the  fact  that  plaintiff  has  been,  and  is, 
ready,  willing  and  able  to  carry  out  all  of  the  terms 
of  said  contract  and  agreements. 

IV. 

That  by  reason  of  the  defendants  abandonment 
and  breach  of  said  contract  and  agreements  with 
plaintiff,  notwithstanding  plaintiff's  part  perform- 
ance, plaintiff  has  been  damaged  in  a  sum  repre- 
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senting  the  difference  between  tlie  agreed  contract 
price  for  construction  in  the  sum  of  $1,694,374.00 
and  the  cost  of  the  construction  in  the  sum  of  $1,- 
643,374.00,  or  the  reasonable  contractors  profit  of 
$50,826.00  for  preliminary  costs,  supervision,  and 
construction,  which  sum  plaintiff  ought,  as  he  be- 
lieves, to  recover  from  defendants. 

V. 

That  it  has  become  necessary  for  plaintiff  to  em- 
ploy an  attorney  to  bring  this  action  and  plaintiff 
believes  that  he  should  recover  a  reasonable  fee 
for  his  said  attorney. 

Second  Cause  of  Action 

Comes  now  the  plaintiff  and  for  a  second  and 
alternative  cause  of  action  against  defendants  al- 
leges and  says: 

I. 

Re-pleads  paragraph  I  of  plaintiff's  first  cause 
of  action,  by  reference,  as  though  set  out  in  full 
again. 

II. 

That  after  numerous  preliminaries,  on  or  about 
the  16th  day  of  January,  1950,  plaintiff  and  defend- 
ants entered  into  an  oral  agreement  with  plaintiff 
whereby  plaintiff  was  engaged  to  build  and  con- 
struct a  building  for  defendants  to  be  known  as  the 
Second  and  Lacey  Street  Apartments,  in  Fairbanks, 
Alaska,  at  the  fair,  reasonable  and  agreed  sum  of 
$1,694,374.00,  and  to  do  all  things  necessary  to  effect 
the    premises;    and    pursuant    to    said    agreement, 
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plaintiff  proceeded  to  make  preliminary  investiga- 
tion surveys  and  somidings  of  Lots  1,  2,  and-  3  of 
Block  12,  the  property  on  which  said  building  was 
to  be  constructed  expending  14  days  of  plaintiff's 
time  on  such  work  connected  with  estimate  and 
preliminary  matters,  consulting  with  the  Philleo 
Engineering  Service,  City  Utilities,  and  others,  and 
employed  and  ]3aid  Williams  EquiiDment  Company 
the  srnn  of  $170.00  for  taking  somidings  on  said 
property  for  footings  for  the  proposed  building, 
and  performed  other  acts  necessary  to  the  agree- 
ment between  the  parties  hereto. 

III. 

That  the  parties  hereto  decided  to  construct  said 
buildmg  under  a  loan  under  Section  608  of  the  Fed- 
eral Housing  Act  and  the  Administrative  Rules 
and  Regulations  thereof  and  defendants  requested 
plaintiff  to  continue  with  the  contract  and  prelimin- 
ary work  necessary  to  secure  said  loan  and  to  pre- 
pare for  construction,  whereupon  plaintiff  employed 
and  paid  L.  Orsini  $500.00  to  prepare  financial 
statements  and  other  papers  necessary  to  meet  FHA 
requirements  and  did  emi)loy  and  pay  R.  J.  Mc- 
Nealy,  attorney,  the  sum  of  $200.00  for  legal  services 
in  connection  with  plaintiff's  agreement  aforesaid. 

lY. 

That  in  connection  with  said  agreement,  plaintiff 
accompanied  the  defendant,  R.  P.  Hill,  to  Seattle, 
Washington,  on  January  29,  1950,  and  consulted 
with  bankina'  houses  and  officers  of  the  FHA  for 
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the  defendants  until  February  2,  1950,  when  plain- 
tiff took  a  plane  to  Juneau,  Alaska,  to  consult  with 
the  FHA  Administrator  for  Alaska  on  behalf  of 
defendants  for  a  period  of  two  days  before  return- 
ing to  Fairbanks,  Alaska,  on  February  5,  1950,  mak- 
ing a  total  of  eight  days  of  plaintiff's  time  spent 
in  service  of  defendants ;  that  on  said  trip  the  plain- 
tiff's hotel  bill  was  $25.00,  meals  and  taxi  service 
amounted  to  $64.00  and  the  sum  of  $217.35  for 
transportation  on  Pan  American  Airways. 

V. 

That  in  connection  with  said  agreement,  plaintiff 
again  traveled  to  Seattle,  Washington,  on  the  1st 
day  of  March,  1950,  and  was  engaged  for  a  period 
of  16  days  on  behalf  of  defendants  with  banks, 
architects,  FHA  officials  and  materialmen,  return- 
ing to  Fairbanks,  Alaska,  on  the  16th  day  of 
March,  1950,  having  paid  out  $166.51  for  hotel  bills, 
including  phone  charges  with  reference  to  defend- 
ants work,  the  sum  of  $128.00  for  meals  and  taxi 
service  and  the  sum  of  $217.35  to  Pan  American 
Airways  for  plane  transportation  on  said  trip. 

VI. 

That  according  to  plaintiff's  information  and  be- 
lief, the  defendant,  R.  P.  Hill,  was  not  in  Fair- 
banks, Alaska,  on  May  4,  1950,  at  which  time  plain- 
tiff was  informed  that  defendants  were  securing 
other  contractors  to  construct  the  proposed  build- 
ing and  plaintiff  again  flew  to  Seattle,  Washington, 
on  May  4,  1950,  and  consulted  with  banks,  archi- 
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tects,  FHA  officials  and  contractors  with  reference 
to  the  proposed  apartment  building  and  after  ^yq 
days  learned  that  the  defendants  had  notified  archi- 
tects, contractors,  and  the  FHA,  that  plaintiff  was 
no  longer  connected  with  him  and  that  defendants 
had  broken,  canceled  and  abandoned  the  contract 
with  plaintiff;  that  plaintiff's  expenses  on  said  trip 
of  five  days  were:  Hotel  bills — $37.59,  meals  and 
taxi  service — $40.00,  and  the  sum  of  $217.35  for 
plane  fare  via  Pan  American  Airways. 

VII. 

That  defendants  have  revoked  and  rescinded  their 
agreement  with  plaintiff,  and  as  a  result  thereof, 
the  contract  with  plaintiff  has  been  breached  by 
defendants,  notwithstanding  that  plaintiff  done, 
kept,  and  performed  all  of  the  obligations  and  con- 
ditions that  he  was  obliged  to  do  and  perform  under 
the  contract  with  defendants  and  further  notwith- 
standing that  plaintiff  is  still  ready,  willing  and  able 
to  perform  under  the  original  contract,  save  that 
by  delay  of  defendants,  time  for  performance  would 
have  to  be  extended,  and  as  a  result  of  defendant's 
wrongful  breach  of  said  contract  the  plaintiff  has 
been  damaged  in  the  sum  of  $4,300.00  representing 
43  days  time  spent  in  service  of  defendants,  being 
the  going  wage  at  the  fair  and  reasonable  smn  of 
$100.00  per  day  charged  by  contractors  for  such 
services  in  and  about  Fairbanks,  Alaska;  airplane 
fare  of  $652.05;  the  sum  of  $229.10  for  hotel  and 
phone  bills;  the  sum  of  $232.00  for  meals  and  taxi 
services;    the    sum    of    $470.00    paid   to    Williams 
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Equipment  Co.;  the  sum  of  $500.00  paid  to  L. 
Orsini;  and  the  sum  of  $200.00  paid  to  R.  J.  Mc- 
Nealy,  attorney,  all  of  which  totals  $6,583.15,  which 
sum  plaintiff  ought  as  he  believes  to  recover  from 
defendants,  for  the  reason  that  defendants  benefited 
by,  and  took  advantage  of,  plaintiff's  labor,  services 
and  money  expended  under  said  contract. 

VIII. 

That  it  has  become  necessary  for  plaintiff  to  em- 
ploy an  attorney  to  bring  this  action  and  plaintiff 
believes  that  he  should  recover  a  reasonable  fee  for 
his  said  attorney. 

Third  Cause  of  Action 
Plaintiff,  for  his  third  and  alternative  cause  of 
action  against  defendants,  alleges: 

I. 

Re-pleads  paragraph  I  of  plaintiff's  first  cause 
of  action,  by  reference,  as  though  set  out  in  full 
again. 

II. 
Re-pleads    paragraph    II    of    plaintiff's    second 
cause  of  action,  by  reference,  as  though  set  out  in 
full  again. 

III. 
Re-pleads   paragraph    III    of   plaintiff's    second 
cause  of  action,  by  reference,  as  though  set  out  in 
full  again. 

IV. 
Re-pleads    loaragraph    IV    of    plaintiff's    second 
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cause  of  action,  by  reference,  as  though  set  out  in 
full  again. 

V. 

Re-pleads  paragraph  V  of  plaintiff's  second 
cause  of  action,  by  reference,  as  though  set  out  in 
full  again. 

VI. 

Re-pleads  paragraph  VI  of  plaintiff's  second 
cause  of  action,  by  reference,  as  though  set  out 
in  full  again. 

VII. 

That  if  plaintiff  is  denied  the  right  to  recover 
from  defendants  under  his  first  or  second  cause  of 
action,  then  as  an  further  alternative,  plaintiff 
should  recover  from  defendants  quantum  meruit  for 
the  reasonable  value  of  services  performed  by  him 
as  part  performance  under  said  agreement  with 
plaintiff  and  in  addition  thereto  to  be  allowed  his 
expenses  in  the  sum  of  $2,283.15. 

vrii. 

That  it  has  become  necessary  for  plaintiff  to  em- 
ploy an  attorney  to  bring  this  action  and  plaintiff 
believes  that  he  should  recover  a  reasonable  fee  for 
his  said  attorney. 

Wherefore,  plaintiff  prays  judgment  against  de- 
fendants as  follows: 

1.  For  the  sum  of  $50,826.00  on  plaintiff's  first 
cause  of  action,  or 

2.  For  the  sum  of  $6,583.15  on  plaintiff's  second 
and  alternative  cause  of  action,  or 
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3.  For  judgment  Quantum  Meruit  for  services 
rendered  defendants,  plus  the  smu  of  $2,283.15  ex- 
penditures, on  plaintiff's  third  and  alternative  cause 
of  action. 

4.  For  pdaintiff's  costs  and  disbursements,  in- 
cluding a  reasonable  fee  for  his  attorney. 

/s/  R.  J.  McNEALY, 

Attorney  for  Plaintiff 
Duly  Verified. 

Acknowledgment  of  Service  attached. 

[Endorsed]  :  Filed  November  21,  1951. 


[Title  of  District  Court  and  Cause.] 

AMENDED  ANSWER 

Comes  Now,  the  named  Defendants  and  for 
Amended  Answer  to  Plaintiff's  Second  Amended 
Complaint,  admit  and  deny  as  follows : 

For  Answer  to  Plaintiff's  First,  Second  and 
Third  Causes  of  Action: 

First  Defense 

That  there  w^as  never  a  contract  or  other  agree- 
ment between  the  Plaintiff  and  Defendants  wherein 
Defendants,  or  either  of  them,  agreed  to  pay  to  the 
Plaintiff  money  for  the  construction  of  a  building 
in  Fairbanks,  Alaska,  or  for  the  payment  by  De- 
fendants to  Plaintiff  money  for  services  rendered 
or  to  be  rendered  by  Plaintiff,  or  any  x^erson,  firm 


12  B.  P.  Hill  and  Mary  Hill  vs. 

or  corporation,  for  or  in  behalf  of  Defendants,  or 
either  of  them. 

Second  Defense 

That  any  agreement  made  by  Defendants  or  either 
of  them  to  pay  money  to  Plaintiff  for  the  construc- 
tion of  a  building  in  Fairbanks,  Alaska,  or  for  any 
other  reason  or  purpose,  if  such  an  agreement  there 
was,  is  void  and  unenforceable  on  the  gromids  and 
for  the  reason  that  same  was  gratuitous  and  without 
consideration. 

Third  Defense 

That  no  written  contract,  note  or  other  memor- 
andum for  the  construction  of  a  building  was  ever 
executed  between  Plaintiff  and  Defendants  or 
either  of  them,  and  subscribed  by  said  persons,  and 
that  said  contract,  if  contract  there  was,  was  not 
to  be  performed,  nor  intended  to  be  performed, 
within  one  year  from  the  making  thereof  and  that 
such  contract  or  agreement  is  therefore  void  as  pro- 
vided by  Section  58-2-2  (1)  ACLA,  1949. 

Fourth  Defense 
That  any  time,  energy,  effort  or  money  expended 
by  the  Plaintiff  herein  were  not  expended  at  the  in- 
stance or  request  of  Defendants,  or  either  of  them, 
in  accordance  with  any  contract  or  other  agreement, 
but  such  expenditure  of  time,  energy  effort  or 
money  was  expended  by  Plaintiff  at  Plaintiff's  risk 
in  an  effort  to  secure,  and  preliminary  to  securing 
a  contract  or  other  agreement  between  Plaintiff  and 
Defendants  for  the  construction  of  a  building  in 
Fairbanks,  Alaska  under  an  FHA  commitment. 


A.  E.  Waxherg  13 

Fifth  Defense 
That  Plaintiff  performed  no  service  of  value  to 
Defendants,  or  either  of  them. 

Sixth  Defense 
That  Defendants,  nor  either  of  them,  ever  pro- 
mised or  agreed  to  pay  unto  Plaintiff  any  sum  of 
money,  nor  did  Defendants,  or  either  of  them,  re- 
quest Plaintiff  to  perform  any  service  or  to  secure 
the  performance  of  any  service  for  them,  or  the 
employment  of  any  person,  firm  or  corporation,  nor 
did  Defendants,  or  either  of  them,  request  Plaintiff 
to  expend  any  money,  time,  energy  or  effort  in  their 
behalf;  nor  did  Defendants,  or  either  of  them,  au- 
thorize the  expenditure  of  Plaintiff's  money  for 
or  in  behalf  of  Defendants,  nor  did  Defendants, 
or  either  of  them  agree  at  any  time  to  reimburse 
Plaintiff  for  any  such  expenditure,  or  expenditures. 

Seventh  Defense 
That  the  time,  energy,  effort  and  money  expended 
by  the  Plaintiff  were  normal  incidents  of  the  build- 
ing construction  business  and  such  expenditures 
were  no  different  in  character  than  those  per- 
formed by  any  building  construction  contractor  pre- 
liminary to,  and  in  an  effort  to  secure  a  contract 
for  the  construction  of  a  large  building  involving 
one  and  three-quarter  million  of  dollars. 

Eighth  Defense 
That  as  a  condition  precedent  to  the  commence- 
ment of  construction  of  all  FHA  projects  the  said 
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FHA  requires  the  execution  of  building  construc- 
tion contractor's  performance  bond,  which  bond  the 
Plaintiff  herein  was  unable  to  secure,  the  posting 
of  such  performance  bond  being  also  a  condition 
precedent  upon  which  depended  Defendants'  duty 
to  perform  any  agreement  between  Plaintiff  and 
Defendants,  or  either  of  them. 

Ninth  Defense  To 
Plaintiff's  First  Cause  of  Action: 

I. 

Defendants  admit  the  allegation  of  Paragraph  I. 

II. 

Defendants    deny    each    material    allegation    of 
Paragraph  II. 

III. 
Defendants    deny    each    material    allegation    of 
Paragraph  III. 

IV. 
Defendants    deny    each    material    allegation    of 
Paragraph  IV. 

V. 

Defendants    deny    each    material    allegation    of 
Paragraph  V. 

Ninth  Defense  To 
Plaintiff's  Second  Cause  of  Action: 

I. 

Defendants  admit  the  allegations  of  Paragraph  I. 
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II. 

Defendants    deny    each    material    allegation    of 
Paragraph  II. 

III. 
Being  without  sufficient  information  upon  which 
to  form  a  belief  Defendants  deny  that  Plaintiff  em- 
ployed L.  Orsini  and  R.  J.  McNeally,  Defendants 
deny  each  and  every  other  material  allegation  in 
Paragraph  III. 

IV. 
Defendants    deny    each    material    allegation    in 
Paragraph  IV. 

V. 
Defendants    deny    each    material    allegation    in 
Paragraph  V. 

VI. 
Being  without  sufficient  information  upon  which 
to  form  a  belief,  Defendants  deny  each  material  al- 
legation in  Paragraph  VI. 

VII. 

Defendants    deny    each    material    allegation    of 
Paragraph  VII. 

VIII. 

Defendants    deny    each    material    allegation    of 
Paragraph  VIII. 

Ninth  Defense  To 
Plaintiff's  Third  Cause  of  Action: 

I. 

Defendants  admit  the  allegations  of  Paragraph  I. 
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II. 

Defendants    deny    each    material    allegation    of 
Paragraph  II. 

III. 
Defendants    deny    each    material    allegation    of 
Paragraph  III. 

IV. 
Defendants    deny    each    material    allegation    of 
Paragraph  IV. 

V. 
Defendants    deny    each    material    allegation    of 
Paragraph  V. 

vr. 

Defendants  deny  each  material  allegation  of 
Paragraph  VI. 

VII. 
Defendants    deny    each    material    allegation    of 
Paragraph  VII. 

VIII. 
Defendants    deny    each    material    allegation    of 
Paragraph  VIII. 

Wherefore  having  fully  answered,  Defendants 
pray  that  Plaintiff  take  nothing  on  his  Complaint 
on  file  herein. 

/s/  ROBERT  A.  PARRISH, 

Of  Attorneys  for  Defendants 
Duly  Verified. 

Acknowledgment  of  Service  attached. 
[Endorsed] :    Filed  September  24,  1952. 


A.  E.  Waxberg  17 

[Title  of  District  Court  and  Cause.] 

THIRD  AMENDED  COMPLAINT 

Plaintiff  complains  of  defendants  and  alleges: 

I. 

That  plaintiff  is  a  general  contractor  and  in  the 
building  construction  business  in  Fairbanks,  Alas- 
ka, and  that  he,  together  with  the  defendants,  are 
residents  of  Fairbanks,  Fourth  Division,  Territory 
of  Alaska,  and  within  the  jurisdiction  of  this  Court. 

II. 

That  plaintiff  and  defendants  met  several  times 
during  the  month  of  December,  1949,  and  on  oc- 
casions thereafter,  and  discussed  the  construction 
of  a  business  and  apartment  building  on  defendants 
property  between  First  and  Second  Avenues  on 
Lacey  Street  in  Fairbanks,  Alaska,  and  for  the 
purpose  of  securing  a  commitment  under  Section 
608  of  the  Federal  Housing  Authority  to  secure 
funds  with  which  to  do  said  construction. 

III. 

That  plaintiff  and  defendants  agreed  that  plain- 
tiff was  to  construct  said  building,  if  and  when  a 
F.H.A.  commitment  was  secured  and  after  neces- 
sary plans  and  specifications  were  prepared  to  de- 
termine cost  of  construction. 

lY. 

That  pursuant  to  said  discussions  and  agreement 
and  at  the  request  of  defendants  plaintiff  became  a 
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co-sponsor  on  an  application  for  the  F.H.A.  com- 
mitment for  a  loan  to  construct  said  building,  and 
proceeded  to  do  the  other  necessary  and  preliminary 
work  in  furtherance  thereof. 

y. 

That  in  connection  therewith,  early  in  January 
of  1950  plaintiff  employed  L.  Orsini  to  prepare 
the  necessary  statements  and  preliminary  papers  to 
make  application  for  the  F.H.A.  commitment,  which 
service  was  successfully  performed  and  plaintiff 
paid  the  said  Orsini  the  sum  of  $500.00  therefor. 

VI. 

That  in  order  to  supply  the  architects  employed 
by  defendants  with  preliminary  information  on 
which  to  base  plans  and  specifications  for  the 
F.H.A.  commitment  and  later  construction,  plain- 
tiff employed  the  Philleo  Engineering  Service  to 
survey  defendants'  lots  and  employed  Williams 
Equipment  Company  to  take  soundings  for  footings 
and  foundations  for  the  proposed  building  and 
plaintiff  paid  said  Williams  Equipment  Company 
the  sum  of  $470.00  for  their  services  in  this  con- 
nection. 

YII. 

That  in  connection  with  services  performed  on 
behalf  of  defendants,  the  plaintiff  spent  43  days  of 
his  time  on  said  preliminary  work  and  plans,  mak- 
ing three  or  four  trips  to  Seattle  and  one  trip  to 
Juneau  via  Pan  American  Airlines  on  behalf  of 
said  project  at  a  total  cost  of  $626.88  in  airplane 
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fare,  and  the  sum  of  $220.10  for  hotel  expenses, 
which  time,  travel  and  expense  was  incurred  for 
defendants'  benefit  by  plaintiff  doing  preliminary 
work  in  Fairbanks,  and  consulting  with  banks,  ma- 
terialmen, F.H.A.  officers  and  architects  in  Seattle, 
Washington,  and  making  one  trip  to  Juneau,  Alas- 
ka, at  request  of  defendants. 

YIII. 

That  as  the  direct  result  of  all  of  plaintiff's  ef- 
forts, services  and  expenditures,  an  F.H.A.  com- 
mitment under  Section  608  was  issued  on  the  24th 
day  of  February,  1950,  just  prior  to  expiration  of 
this  type  of  loan  guarantee  in  Alaska,  and  plaintiff 
and  defendants  were  named  as  sponsors  on  said 
commitment. 

IX. 

That  for  a  time  after  said  commitment  was  is- 
sued plaintiff  continued  to  work  on  preliminary 
plans  for  the  construction  of  said  building  for  de- 
fendants, but  prior  to  the  time  final  plans  and 
specifications  were  drawn,  defendants  demanded 
that  plaintiff  pay  to  them  $50,000.00  of  the  expected 
builder's  profit  for  constructing  said  building  and 
upon  plaintiff's  refusal  to  so  do,  defendants  sev- 
ered their  connections  and  association  with  plaintiff 
and  secured  another  contractor  to  construct  a  build- 
ing for  them,  being  the  present  Polaris  Building 
in  Fairbanks,  Alaska. 

X. 

That  by  reason  of  all  of  the  transactions  between 
the  parties  and  by  virtue  of  defendants  failing  to 
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make  a  contract  with  plaintiff  for  a  specified  sum 
to  construct  the  building  for  them,  an  implied  con- 
tract exists  to  pay  plaintiff  for  the  reasonable  value 
of  his  services  and  expenditures  on  behalf  of  de- 
fendants as  is  evidenced  by  the  conversations  and 
actions  of  the  parties  in  connection  with  the  F.H.A. 
commitment,  preliminary  plans,  and  negotiations 
for  construction. 

Wherefore,  plaintiff  prays  the  Court  that  he  re- 
cover from  defendants  quantum  meruit,  the  reason- 
able value  of  his  services  and  expenditures  for  de- 
fendants benefit,  together  with  a  reasonable  fee  for 
his  attorneys  and  his  costs  and  disbursements  in  this 
action. 

EVERETT  W.  HEPP  and 
E.  J.  McNEALY, 
/s/  By   R.  J.  McNEALY, 

Of  Counsel  for  Plaintiff 
Duly  Verified. 

[Endorsed] :   Filed  August  3,  1955. 


[Title  of  District  Court  and  Cause.] 

DEFENDANTS  REQUESTED  INSTRUCTIONS 

Defendant  Requested  Instruction  No.  1 
You  are  hereby  instructed  that  the  Plaintiff  is 
not  entitled  to  a  recovery  against  the  defendants 
in  any  amount,  if  he  performed  services  or  ex- 
pended money  for  the  purpose  of  obtaining  busi- 
ness through  a  hoped  for  contract. 
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[In  longhand] :  Defendants'  Requested  Instruc- 
tions 1  to  5,  inclusive,  are  each  and  all  denied. 
Dated  Aug.  4,  1955.  Signed  Vernon  W.  Forbes, 
Judge. 

Defendants  Requested  Instruction  No.  2 
If,  in  this  case,  you  find  that  the  services  rendered 
by  the  Plaintiff  or  the  monies  expended  by  him 
were  as  much  in  his  interest  or  for  his  benefit  as 
in  the  interest  or  for  the  benefit  of  the  Defendants, 
and  were  rendered  and  expended  for  the  purpose 
of  securing  a  commitment  for  insurance,  and  at 
the  time  that  such  services  were  rendered  or  monies 
were  expended  that  the  Plaintiff  had  no  expectation 
of  charging  therefore  then,  and  in  that  event,  you 
must  find  for  the  Defendants  and  against  the 
Plaintiff. 

Defendants  Requested  Instruction  No.  3 
For  the  Plaintiff  to  recover  from  the  Defendants 
the  reasonable  value  of  his  services  or  the  amount 
of  monies  which  he  expended,  you  must  have  been 
convinced  by  a  preponderance  of  the  evidence  that 
the  services  and  expenditures  of  the  Plaintiff  and 
the  reception  thereof  by  the  Defendants  were  per- 
formed and  made  by  the  Plaintiff  and  accepted  and 
received  by  the  Defendants  with  a  mutual  under- 
standing by  both  the  Plaintiff  and  the  Defendants 
that  the  Defendants  were  to  pay  for  same. 

Defendants  Requested  Instruction  No.  4 
If  you  the  Jury  believe  that  the  Plaintiff  ren- 
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dered  services  or  expended  monies  without  an  ex- 
pectation of  compensation  from  these  defendants, 
you  must  find  for  the  Defendants  and  against  the 
Plaintiff. 

Defendants  Requested  Instruction  No.  5 
In  this  case,  to  find  in  favor  of  the  Plaintiff  and 
against  the  Defendants,  you  must  be  convinced  by 
a  preponderance  of  the  evidence  that,  at  the  time 
the  Plaintiff  rendered  services  or  expended  money, 
he  then  expected  these  Defendants  to  pay  him  there- 
for, and  that  the  services  were  rendered  by  the 
Plaintiff  and  received  by  the  Defendants  under  such 
circmnstances  as  to  cause  the  Defendants  to  expect 
that  they  were  to  pay  therefor. 

Acknowledgment  of  Service  attached. 

[Endorsed] :   Filed  August  4,  1955. 


[Title  of  District  Court  and  Cause.] 

VERDICT  No.  I 

We,  the  Jury,  duly  empaneled  and  sworn  to  try 
the  above  entitled  cause  do  find  for  the  plaintiff 
and  award  damages  to  the  plaintiff  in  the  sum  of 
$11,067.46. 

Dated  at  Fairbanks,  Alaska,  this  4th  day  of  Au- 
gust, 1955. 

/s/  EDSON  w.  hardenbrooe:. 

Foreman 
[Endorsed] :    Filed  August  5,  1955. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOE  A  JUDGMENT  NOTWITH- 
STANDING THE  VERDICT,  OR  FOR  A 
NEW  TRIAL 

Comes  Now  the  above  named  Defendant  R.  P. 
Hill,  by  and  through  his  Attorney  George  B.  Mc- 
Nabb,  Jr.,  and  moves  this  Honorable  Court  for  a 
new  trial  in  the  above  entitled  cause,  or  in  the  al- 
ternative, for  a  judgment  notwithstanding  the  ver- 
dict heretofore  rendered  in  said  cause:  This  motion 
is  based  on  the  following  grounds,  to-wit: 

I. 

That  the  Court  erred  in  overruling  Defendant's 
motion  for  a  directed  verdict  at  the  close  of  the 
Plaintiff's  evidence. 

II. 

That  the  Court  erred  in  granting  leave  to  the 
Plaintiff  for  the  filing  of  an  Amended  Complaint 
subsequent  to  the  Defendant's  Motion  for  a  directed 
verdict. 

III. 

That  the  Court  erred  in  refusing  Defendant's 
motion  for  a  directed  verdict  at  the  close  of  the 
case. 

IV. 

That  the  Court  erred  in  refusing  each  and  every 
and  all  of  the  Defendant's  requested  instructions. 
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V. 

That  the  verdict  of  the  Jury  was  contrary  to  the 
evidence. 

YI. 
That  the  verdict  was  excessive  in  amount. 

YII. 

That  there  was  insufficient  evidence  to  justify  the 
verdict. 

VIII. 

That  the  Court  erred  in  refusing  to  grant  the 
Defendant  a  continuance  after  allowing  Plaintiff 
to  file  an  Amended  Complaint. 

IX. 

That  the  Jury  was  influenced  by  passion  or  prej- 
udice against  the  Defendant  and  awarded  an  ex- 
cessive verdict. 

Dated  this  9th  day  of  August,  1955. 

/s/  GEORGE  B.  McNABB,  JR., 

Attorney  for  Defendant 

Acknowledgment  of  Service  attached. 
[Endorsed] :   Filed  August  9,  1955. 
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In  the  District  Court  for  the  District  of  Alaska, 
Fourth  Division 

No.  6481 

A.  E.  WAXBERG,  d/l^/a  Waxberg  Construction 
Co.,  Plaintiff, 

vs. 
K.  P.  HILL,  Defendant. 

JUDGMENT 

This  Cause  came  on  regularly  for  trial,  plaintiff 
being  present  in  Court  and  represented  by  his  at- 
torneys, Everett  W.  Hepp  and  R.  J.  McNealy,  and 
defendant  being  present  in  Court  and  represented 
by  his  attorney,  George  B.  McNabb,  Jr.,  and  a 
Jury  having  been  duly  empanelled  and  sworn  to  try 
the  issues  in  the  above-entitled  cause,  and  testimony 
and  evidence  having  been  submitted  on  behalf  of, 
plaintiff  and  defendant,  and  arguments  of  counsel 
for  the  respective  parties  to  this  action  having  been 
made,  and  the  Court  having  instructed  the  Jury  as 
to  the  law  in  the  case,  and  the  Jury  having  con- 
sidered the  law  and  the  evidence  duly  returned  into 
Court  their  Verdict  of  the  4th  day  of  August,  1955, 
as  a  sealed  Verdict  on  the  5th  day  of  August,  1955, 
as  provided  by  stipulation  of  the  respective  attor- 
neys, and  in  words  and  figures,  together  with  later 
endorsements  thereon,  as  follows: 

Filed  in  the  District  Court,  Territory  of  Alaska, 
4th  Div.,  August  5,  1955. 

John  B.  Hall,  Clerk 
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Verdict  No.  I. 
We,  the  Jury,  duly  empaneled  and  sworn  to  try 
the  above  entitled  cause  do  find  for  the  plaintiff 
and  award  damages  to  the  plaintiff  in  the  sum  of 
$11,067.46. 

Dated  at  Fairbanks,  Alaska,  this  4th  day  of  Au- 
gust, 1955. 

/s/  Edson  W.  Hardenbrook,  Foreman 

August  5,  1955  Entered  in  Court  Journal  No.  52 
Page  189. 

It  further  appearing  that  plaintiff  on  the  24th  day 
of  April,  1951,  caused  all  of  the  right,  title  and  in- 
terest of  defendant,  in  and  to  Lots  1,  2  and  3  of 
Block  12  of  the  Townsite  of  Fairbanks,  Fairbanks 
Precinct,  Fourth  Judicial  Division,  Territory  of 
Alaska,  to  be  attached  in  this  cause  by  the  United 
States  Marshal  for  the  Fourth  Division,  District 
of  Alaska,  in  the  sum  of  $6,583.15,  and  on  the  18th 
day  of  May,  1951,  plaintiff  instructed  said  marshal 
to  release  from  said  attachment  all  of  said  realty 
except  the  following  described  real  property  situ- 
ated in  the  Townsite  of  Fairbanks,  Fairbanks  Pre- 
cinct, Fourth  Judicial  Division,  Territory  of  Alas- 
ka, and  more  particularly  described  as: 

That  portion  of  Lots  one  (1)  and  two  (2)  of 
Block  Twelve  (12),  being  the  Hill  Cocktail  Bar 
more  fully  described  as: 

Beginning  at  the  SE  corner  of  Lot  2,  Block  12, 
of  the  Fairbanks  Townsite,  said  point  being  the 
SE  corner  of  the  building;  thence  appx.  N  8°16' 
W  a  distance  of  about  75  feet  to  the  NE  corner  of 
said  building;  thence  appx.  S  81°44'  W  a  distance 
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of  about  45  feet  to  the  NW  corner  of  the  building 
thence  about   S   8°  16'  East  a  distance  of  4  feet 
thence   about   N   81°44'   E    a   distance   of   3   feet 
thence  in  a  southerly  direction  about  66  feet  to  the 
SW  corner  of  the  building  being  on  the  North  side 
of  Second  Avenue  about  39  feet  westerly  from  the 
SE  corner  of  said  Lot  2;  thence  ¥  82°15'  E  along 
Second  Avenue  to  point  of  beginning. 

That  return  of  the  attaclunent  writ  was  made  by 
said  marshal  on  the  27th  day  of  June,  1951,  and 
except  as  aforesaid,  said  attaclunent  has  not  been 
released. 

Now,  Therefore,  in  accordance  with  the  Verdict 
of  the  Jury,  it  is  hereby 

Ordered,  Adjudged  and  Decreed  that  plaintiff 
have  and  recover  from  defendant  the  sum  of  $11,- 
067.46,  and  the  siun  of  $700.00  as  fees  for  plaintiff's 
attorneys,  together  with  his  costs  and  disbursements 
in  the  sum  of  $43.00  as  taxed  by  the  Clerk  of  this 
Court,  said  Judgment  to  draw  interest  at  the  rate 
of  6  per  centum  per  annum  from  the  date  hereof, 
and  it  is 

Further  Ordered,  Adjudged  and  Decreed  that 
plaintiff  may  cause  the  right,  title  and  interest  of 
the  defendant  in  and  to  the  above  described  real 
property  held  under  attachment  by  the  United 
States  Marshal  for  the  Fourth  Division,  District 
of  Alaska,  to  be  sold  according  to  law  to  satisfy 
plaintiff's  demands  to  the  extent  of  $6,583.15,  and 
if  execution  issue  on  this  Judgment,  the  overplus 
after  satisfaction  of  such  execution  shall  be  de- 
livered to  the  defendant. 
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Done  at  Fairbanks,  Alaska,  this  Srd  day  of  Oc- 
tober, 1955. 

/s/  VERNON  D.  FORBES, 
District  Judge 

Acknowledgment  of  Service  attached. 

[Endorsed]  :  Filed  October  3,  1955. 


[Title  of  District  Court  and  Cause.] 

ORDER 

The  Court  having  considered  the  matters  in  the 
defendants'  Motion  for  a  Judgment  not  withstand- 
ing the  Verdict  and  Motion  for  a  New  Trial  and 
now  being  fully  advised  in  the  premises,  it  was 
Ordered  that  the  Motions  be  denied. 

Entered  in  Court  Journal  Oct.  4,  1955. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  the  Defendants 
above-named,  R.  P.  Hill  and  Mary  Hill,  hereby 
appeal  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  sitting  at  San  Francisco,  Cali- 
fornia, from  the  judgment  entered  in  this  action 
on  the  Srd  day  of  August,  1955,  and  from  the  order 
entered  on  October  4,  1955,  denying  Defendants' 
motion  for  a  new  trial. 


A.  E.  Waxberg  29 

Dated   at   Fairbanks,   Alaska,   this   17th  day  of 
October,  1955. 

/s/  GEORGE  B.  McNABB,  JR., 
Attorney  for  Defendants 

Acknowledgment  of  Service  attached. 

[Endorsed] :   Filed  October  19,  1955. 


[Title  of  District  Court  and  Cause.] 
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STATEMENT  OF  POINTS  ON  APPEAL 


Appellant  states  the  following  points  upon  which 
he  will  rely  on  Appeal. 

1.  That  the  Court  erred  in  overruling  Defend- 
ant's motion  for  a  directed  verdict  at  the  close  of 
the  Plaintiff's  evidence. 

2.  That  the  Court  erred  in  granting  leave  to  the 
Plaintiff  for  the  filing  of  an  Amended  Complaint 
subsequent  to  the  Defendants'  Motion  for  a  directed 
verdict. 

3.  That  the  Court  erred  in  refusing  Defendants' 
motion  for  a  directed  verdict  at  the  close  of  the 
case. 

4.  That  the  Court  erred  in  refusing  each  and 
every  and  all  of  the  Defendants'  requested  instruc- 
tions. 

5.  That  the  verdict  of  the  Jury  was  contrary  to 
the  evidence. 

6.  That  the  verdict  was  excessive  in  amount. 

7.  That  there  was  insufficient  evidence  to  justify 
the  verdict. 
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8.  That  the  Court  erred  in  refusing  to  grant  the 
Defendants  a  continuance  after  allowing  Piaintiff 
to  file  an  Amended  Complaint. 

9.  That  the  Jury  was  influenced  by  passion  or 
prejudice  against  the  Defendants  and  awarded  an 
excessive  verdict. 

10.  That  the  trial  Court  erred  in  overruling  De- 
fendants' Motion  for  Judgment  Notwithstanding 
the  Verdict  or  For  a  New  Trial. 

11.  That  the  Court  erred  in  its  instructions  to 
the  Jury. 

Dated  at  Fairbanks,  Alaska,  this  12th  day  of  De- 
cember, 1955. 

/s/  GEORCE  B.  McNABB,  JR., 

Attorney  for  Defendant  Appellant 

Acknowledgment  of  Service  attached. 

[Endorsed]  :  Filed  December  13,  1955. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  John  B.  Hall,  Clerk  of  the  above-entitled 
Court,  do  hereby  certify  that  the  follo\ving  list 
comprises  all  proceedings  in  this  cause  listed  on  the 
defendants'  Designation  of  Record  and  Additional 
Designation  of  Record,  viz.: 

1.  Second  Amended  Complaint. 

2.  Amended  Answer. 

3.  Third  Amended  Complaint. 
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4.  Motion   for  Judgment,   Notwithstanding   the 
Verdict,  or  For  a  New  Trial. 

5.  Hearing  on  above  Motions. 

6.  Order  denying  above  Motions. 

7.  Notice  of  Appeal. 

8.  Verdict  No.  1. 

9.  Statement  of  Points  on  Appeal. 

10.  Designation  of  Record. 

11.  Additional  Designation  of  Record. 

12.  Defendants'   Requested   Instructions   to   the 
Jury. 

Witness  my  hand  and  the  seal  of  the  above-en- 
titled Court  this  17th  day  of  December,  1955. 

[Seal]  /s/  JOHN  B.  HAXL, 

Clerk  of  the  Court 
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In  the  District  Court  for  the  District  of  Alaska, 
Fourth  Judicial  Division 

No.  6481— Civil 

A.  E.  WAXBERe,  d/b/a  Waxberg  Construction 
Co.,  Plaintiff, 

vs. 
R.  P.  HILL,  Defendant. 

TRANSCRIPT  OF  PROCEEDINGS 

Dates:  August  1,  2,  3,  and  4,  1955. 

Place:    Fairbanks,  Alaska. 

Before:  Hon.  Vernon  D.  Forbes,  District  Judge, 
and  Jury. 

Appearances :  Robert  J.  McNealy  and  Everett  W. 
Hepp,  of  Fairbanks,  Alaska,  attorneys  for  plain- 
tiff. George  B.  McNabb,  Jr.,  of  Fairbanks,  Alaska, 
attorney  for  defendant. 

Mary  F.  Templeton,  Official  Court  Reporter.  [1*] 

Be  It  Remembered,  that  at  10:00  a.m.,  upon  the 
1st  day  of  August,  1955,  the  trial  of  this  cause, 
No.  6481,  was  begun,  plaintiff  and  defendant  repre- 
sented by  counsel,  the  Honorable  Vernon  D.  Forbes, 
District  Judge,  presiding: 

The  Court:  Will  the  Clerk,  please,  call  the  roll 
of  the  jury. 

(Whereupon,  the   Clerk   of  the   Court  pro- 
ceeded to  call  the  roll  of  the  jury.) 


*  Page  numbers  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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Clerk  of  Court:  How  many  does  that  make, 
Mrs.  Wami? 

Bailiff: :    Thirty-three. 

Clerk  of  Court:  Thirty-three  present,  your 
Honor.  Six  absent.  I  am  not  too  sure  they  haven't 
been  excused,  some  of  them. 

The  Court:    May  I  see  the  list  of  the  absentees. 

This  is  the  time  fixed  for  the  trial  of  civil  cause 
6481,  Waxberg  vs.  R.  P.  Hill  and  Mary  Hill.  Coun- 
sel ready  to  proceed? 

Mr.  McNealy:     Ready,  your  Honor. 

Mr.  McNabb :    Defendants  are  ready,  your  Honor. 

The  Court:  We  have  a  sufficient  number  of 
jurors  to  proceed  and  both  the  plaintiff  and  the 
defendant  ready  to  proceed  with  the  thirty-three 
that  responded  to  roll  call? 

Mr.  McNealy:    Yes,  sir. 

The  Court:  The  Clerk  will  now  draw  twelve 
names  from  the  jury  box. 

(At  this  time,  Mr.  McNealy  made  a  brief 
statement  to  [3]  the  veniremen  and  Mr.  Mc- 
Nabb  and  Mr.  McNealy  proceeded  to  impanel 
a  jury.) 

(A  jury  was  duly  unpaneled  and  sworn  to 
try  the  above  named  cause.) 

Clerk  of  Court:  The  remaining  jurors  are  ex- 
cused until  next  Monday  morning  at  ten  o'clock. 

The  Court:  Ladies  and  gentlemen,  you  have 
now^  been  selected  as  jurors  to  try  this  case.  While 
no  evidence  has  yet  been  submitted  to  you  I  never- 
theless admonish  you  not  to  discuss  the  case  with 
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anyone  or  among  yourselves,  and  do  not  form,  of 
course,  any  opinion  until  the  case  is  finally  sub- 
mitted to  you  and  you  are  excused  until  two  o'clock. 
And  counsel  will  you,  please,  remain. 

(Thereupon,  the  jury  withdrew  from  the 
courtroom  and  the  following  proceedings  were 
had  out  of  the  presence  and  hearing  of  the 
jury)  : 

The  Court:  Let  the  record  show  the  presence  of 
the  parties  and  their  respective  attorneys  and  the 
absence  of  any  of  the  jurors.  And,  gentlemen,  it 
isn't  quite  timely  but  I  wonder  if  you  wish  to  stipu- 
late that  in  the  event  of  the  disability  of  any  of  the 
jurors  that  a  verdict  might  be  returned  by  eleven? 

Mr.  McIsTealy:  The  plaintiff  will  so  stipulate, 
your  Honor. 

Mr.  McNabb:  The  defense  will  stipulate  to  that 
effect. 

The  Court:  Very  well,  and  next,  gentlemen, 
perhaps  somewhat  in  the  nature  of  a  pre-trial  al- 
though the  trial  is  [4]  actually  commenced  in  this 
case,  the  jury  having  been  selected.  I  wish  that 
counsel  for  the  plaintiff  would  enlighten  the  Court 
on  two  or  three  matters  and  one  is  the  first  cause 
of  action  as  I  understand  it  from  a  reading  of  the 
second  amended  complaint  is  clearly  an  action  for 
a  breach  of  an  alleged  contract.  And  I  believe  that 
it  is  the  plaintiff's  theory  that  the  contract  was  for 
a  certain  figure  and  that  had  the  plaintiff  been  per- 
mitted to  complete  the  alleged  contract  that  his 
profit  would  have  been  fifty  thousand  eight  hundred 
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twenty-six  dollars.  That  is  the  theory  of  the  first 
cause  of  action,  Mr.  McNealy? 

Mr.  McNealy:    Yes,  your  Honor,  that  is. 

The  Court:  And  the  allegations  that  the  plain- 
tiff has  performed  all  of  his  duties,  obligations  and 
agreements  under  the  contract  to  be  kept  and  per- 
formed, how  is  the  Court  to  interpret  that?  The 
building  was  built  by  the  plaintiff?  I  call  your  at- 
tention to  Paragraph  two  of  the  second  amended 
complaint.  Paragraph  three  on  top  thereof  that 
plaintiff  carried  out  and  performed  all  of  his  duties 
and  obligations  and  agreements  under  said  contract 
to  be  kept  and  performed;  that  the  defendants 
without  notice  to  plaintiff  proceeded  to  rescind  the 
said  oral  agreements. 

Mr.  McNealy:  The  meaning  of  that,  your  Honor, 
while  it  may  not  be  as  clear  as  it  should  ])e  is  that 
he  performed  all  of  his  preliminary  duties  in  re- 
gard, and  obligations  that  were  necessary  at  the, 
to  begin  to  carry  out  the  contract  work,  your  Honor, 
and  we  close  the  paragraph  stating,  of  course  re- 
ferring [5]  back  to  that  time  that  he  was  ready, 
willing  and  able  to  carry  out  all  of  the  contract. 
We  refer  merely  to  the  preliminary  work  that  was 
done. 

The  Court :  Then  to  assist  in  the  trial,  the  Court 
is  wondering  about  paragraph  2  of  the  second 
amended  complaint,  that  on  or  about  the  16th  day  of 
January,  1950,  plaintiff  and  defendant  entered  into 
an  oral  contract.  Now,  that  refers  to  an  agreement 
on  the  16th  day  of  January,  1950,  and  later  on  in 
the  same  paragraph,  that  on  or  about  the  2nd  day  of 
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February,  1950,  at  a  cost  of  so  miich  money,  what  is 
the  iDlaintiff's  theory  in  regard  to  that?  The  two 
specific  dates  alleged  in  the  complaint. 

Mr.  McNealy :  The  testimony  in  support  thereof, 
your  Honor,  will  be  that  the  actual  agreement  to 
construct  this  building  was  done  about  the  16th  of 
January  and  that  between  the  16th  of  January  and 
the  2nd  of  February  the  plaintiff  was  required  to 
furnish  the  cost  estimate  of  the  building  and  in  that 
interim  time  had  prepared  his  cost  estimate  which 
was  ,the  only  thing,  only  further  step  for  him  to 
do  in  regard  to  the  contract  at  that  thne,  which 
was  to  determine  the  materials  and  costs  that  would 
be  required  to  carry  out  the  contract. 

The  Court:  Is  it  your  theory  that  that  agree- 
ment on  the  16th  day  of  January,  1950,  was  the 
fixed  contract  between  the  parties,  regardless  of 
how  much  might  be  determined  later,  the  cost  of  the 
building  would  be  ? 

Mr.  MclSTealy:     Yes,  your  Honor.   [6] 

The  Court :  I  mean,  if  that  figure  had  been  three 
million  it  was  still  the  agreement  of  the  parties  the 
contract  was  made  on  the  16th  of  January,  1950? 
I  was  just  wondering  about  your  theory,  if  there 
could  be  a  fixed  contract  before  the  price  had  been 
determined  ? 

Mr.  McNealy :  Well,  I  believe  that  the  testimony, 
your  Honor,  shows  an  approximate  figure  decided 
upon  and  on  the  16th  of  January  Mr.  Hill  asked 
Mr.  Waxberg  to  figure  out  the  exact  costs  rather 
than  an  approximate  figure  which  as  I  remember, 
was  somewhere  around  a  million  and  a  half  dollars 
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was  talked  about  originally.  That  is  as  of  the  16th 
of  January. 

The  Court:  Now,  for  the  Court's  enlightenment, 
can  you  point  out  to  me  to  assist  in  the  trial  of  this 
cause  the  difference  between  the  second  cause  of 
action  and  the  third  cause  of  action.  What  is  the 
theory  of  it  and,  of  the  second  cause,  and  what  is 
the  theory  of  the  third  cause? 

Mr.  McNealy:  That,  your  Honor,  goes  back  to 
possibly  the  reason  for  a  second  amended  complaint 
being  filed.  I  believe  we  argued  these  in  prior  times 
before  the  Court  that  we  would  set  it  up  as  a  second 
cause  of  action.  However,  strictly  speaking,  it  is  an 
alternative  cause  of  action  that  in  the  event,  in  the 
event  that  plaintiff  w^ere  unable  to  prove  his  con- 
tract under  the  first  cause  of  action,  then  our  al- 
ternative cause  would  be  for  him  to  recover  the 
money  under  the  oral  agreement  which  he  expended 
in  actual  work  done  on  the  premises  in  connection 
with  the  original  agreement  together  with  a  reason- 
able sum,  which  I  believe  was  set  out  in  here,  a 
hundred  dollars  a  day  for  the  time  which  the  [7] 
plaintiff  devoted  to  this. 

The  Court:  How  is  that  distinguished  from  the 
third  cause  ? 

Mr.  McNealy:  And  in  the  third  cause  of  action, 
your  Honor,  we  have  asked  there  as  an  alternative 
cause  in  the  event  of  failure  of  the  other  two  causes 
that  as  an  alternative  cause  that  the  plaintiff  re- 
cover on  a  narrowed  basis  which  would  be  in  effect 
leaving  it  to  the  jury  to  decide  what  the  fair  and 
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reasonable  value  of  such  services  that  the  plaintiff 
had  i^erformed. 

The  Court:  Counsel,  don't  the  second  and  third 
cause,  causes,  aren't  thev  the  same? 

Mr.  McNealy:  I  believe,  your  Honor — (Inter- 
rupted) 

The  Court:  You  say  we  had  so  much  expense 
and  our  services  vere  worth  so  much  money.  If 
there  is  any  difference  in  coimsel's  mind  I  want  to 
know  it  for  my  own  guidance.  I  can't  see  anything 
that  distinguishes  the  two  but  possibly  there  is  some. 

Mr.  McNealy:  I  question  in  my  own  mind 
whether  it  has  a  great  deal  of  effect,  your  Honor, 
on  the  case.  Strictly  speaking,  the  only  difference 
I  have  found  there  is  that  I  know  is  there  is  the 
fact  that  the  second  cause  of  action,  the  plaintiff 
has  asked  for  or  stated  one  hundred  dollars  a  day 
was  a  reasonable  value  for  his  services,  whereas 
in  the  third  cause  of  action  it  was  left  open  as  to 
what  the  value  of  his  services  was. 

Mr.  Hepp :  May  it  please  the  Court,  I  think  there 
is  one  other  distinction  there.  The  second  cause  of 
action  would  be,  of  course  the  Court's  theories  of 
the  plaintiff  that  whether  or  not  [8]  services  were 
of  any  value  to  the  defendant.  They  were  somid  in 
contract.  He  had  requested  they  be  performed  and 
they  were  so  performed  as  alleged,  at  least  as  al- 
leged here  by  the  plaintiff  in  this  cause  which  would 
give  him  a  contractual  right  for  recovery  regardless 
of  whether  they  were  of  any  value  at  all  to  the  de- 
fendant. In  the  third  cause,  it  is  narrowed.  I  think 
that  there  is  a  technical  distinction.  I  did  not  draw 
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the  pleadings  in  this  cause,  but  I  discern  that  as 
I  studied  those  pleadings. 

The  Court:  Mr.  Hepp,  if  there  should  be  a  re- 
covery on  the  first  cause,  wouldn't  that  preclude 
recovery  on  the  second  and  third? 

Mr.  Hepp:    These  are  alternative  prayers. 

The  Court:  Now,  Mr.  McNealy,  one  of  the  de- 
fenses raised  is  the  statute  of  frauds.  Do  you  have 
any  authorities  on  that  subject  you  might  submit 
to  the  Court  prior  to  the  trial? 

Mr.  McNabb:  I  have  them,  not  at  the  moment, 
your  Honor,  but  I  have  them  at  the  office  that  I  can 
submit. 

The  Court :  And,  of  course,  that  would  also  mean 
that  the  plaintiff  may  submit  authorities  on  that 
point,  as  you  may  wish  but  I  would  like  to  have 
them.  I  have  looked  at  the  Territorial  statute  of 
frauds  which  is  unlike  any  I  have  ever  seen,  but 
if  you  have  any  law  on  that  subject,  counsel,  I  would 
like  to  have  it.  The  Court  will  adjourn.  Let's  see, 
Mr.  Stevens,  you  have  something?  This  case  is  con- 
tinued until  two  o'clock. 

(Thereupon,  at  12 :00  noon  a  recess  was  taken 
until  2:00  p.m.)   [9] 

Afternoon  Session 
(The  trial  of  this  cause  was  resumed  at  2:00 
p.m.,  pursuant  to  the  noon  recess.) 
The  Court:  Parties  wish  to  have  the  jury  polled? 
Mr.  McNealy:     We  will  stipulate  they  are  all 
present,  your  Honor. 

Mr.  McNabb:    Yes,  your  Honor. 
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The  Court :    Very  well. 
Mr.  McNealy:     We  would  like  to  make  a  brief 
opening  statement,  your  Honor. 
The  Court:    Very  well. 

(Thereupon,  Mr.  McNealy  made  an  opening: 
statement  to  the  jury  in  behalf  of  the  plaintiff.) 

(Thereupon,  Mr,  MclSTabb  made  an  opening 
statement  to  the  jury  in  behalf  of  the  defend- 
ant.) 

A.  E.  WAXBERGl 
the  plaintiff,  appearing  as  a  witness  in  his  own  be- 
half, was  duly  sworn  and  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Hepp)  :  Would  you  state  your  name 
to  the  Court  and  jury,  please. 

A.     A.  E.  Waxberg. 

Q.    Where  do  you  live,  Mr.  Waxberg? 

A.     Fairbanks,  Alaska. 

Q.    What  is  your  occupation? 

A.     General  contractor.  [10] 

Q.  How  long  have  you  been  engaged  in  the,  in 
an  occupation  that  is  related  to  the  building  trades, 
general  contracting  as  such? 

A.     About  thirty  years. 

Q.  And  how  much  of  that  time  has  been  spent, 
if  any,  in  the  Fairbanks  area? 

A.    Eighteen  years. 

Q.     Do  you  have  a  business  here  ?  A.    I  do. 

Q.    Where  is  your  business,  sir? 

A.    Wendell  and  Lacey. 
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(Testimony  of  A.  E.  Waxberg.) 

Q.  You  have  been  engaged  in  that  business  for 
eighteen  years  here? 

A.  Not  in  that  particular  business,  no.  Been 
working  for  other  peoj^le,  running  work  for  other 
people. 

Q.  But  it  has  always  been  in  the  building  trades 
line,  has  it?  A.     That's  right. 

Q.  What  specific  type  of  building  trades  are 
you  best  acquainted  with,  that  is  to  say,  carpentry, 
pliunbing  ? 

A.  Carpentry,  pliunbing,  electrical,  general 
building. 

Q.  Have  you  since  your  inception  of  the  busi- 
ness here  that  you  built  any  buildings  around  the 
Fairbanks  area?        A.     Several,  yes. 

Q.    Would  you  name  several  of  them  ? 

A.  Well,  I  was  carpenter  foreman  on  the  News- 
Miner  Building.  [11] 

Mr.  McNabb:    What  was  that  now? 

Mr.  Waxberg:  News-Miner  Building,  carpenter 
foreman. 

Q.  (By  Mr.  Hepp)  :  What  is  that,  the  Lathrop 
Building?  A.    Lathrop  Building,  yes. 

Q.    I  see. 

A.  Put  up  KFAR  transmitter  station,  crash  sta- 
tion out  at  Ladd  Field,  gas  station  number  one, 
N.  C.  Garage.  Of  course,  that  is  burned  down  now. 
Several  other  buildings  around  town  here  I  have 
been  foreman  on  and  some  of  them  I  put  up  in  my 
own  business. 

Q.    I  see.  Are  you  presently  in  that  business? 
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(Testimony  of  A.  E.  Waxberg.) 

A.     I  am. 

Q.  Do  you  have  any  bids,  work  along  that  line 
this  smniner?  A.     Yes. 

Q.     What  is  your  principal,  if  any,  projects? 

A.  Well,  I  just  got  the  Nenana  School  the  other 
day. 

Q.  You  are  going  to  construct  the  Nenana 
School,  are  you?  A.     That's  right. 

Q.  In  terms  of  money  what  size,  what  size  of 
building  is  that,  how  much  money  will  that  cost? 

A.  Three  hundred  thirty-five  thousand  was  my 
bid. 

Q.    About  a  third  of  a  million? 

A.     That's  right. 

Q.  Do  you  know  the  defendant,  Mr.  Hill,  Rudy 
Hill?  A.    I  do. 

Q.    Do  you  know  his  wife,  Mrs.  Mary  Hill? 

A.    Yes.  [12] 

Q.  How  long  have  you  kno\^Ti  them,  or  either 
of  them?  A.     Since  about  1949,  I  guess. 

Q.  Have  you  ever  had  any  business  dealings  with 
Mr.  Hill?  A.    Yes. 

Q.  When,  when  did  you  first  discuss  any  busi- 
ness dealings  with  Mr.  Hill,  if  you  recall? 

A.  Well,  as  I  recall  it  was  in  December  of  1949 
down  at  my  office. 

Q.     That  is  down  there  on — (Interrupted) 

A.    Wendell  and  Lacey,  yes. 

Q.    Wendell  and  Lacey?  A.    Yes. 

Q.  Are  you  acquainted  mth  a  building  now 
known  as  the  Polaris  Building? 
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A.  Well,  I  know  where  it  is  and  I  know  the 
building,  yes. 

Q.    What  is  the  street  address  of  that? 

A.     First  and  Lacey. 

Q.     Where  is  your  business  in  relation  to  that? 

A.     Within  a  half  a  block. 

Q.    Half  a  block  which  way?  A.    Down. 

Q.     Down  Lacey  Street? 

A.     RigJit  at  the  end  of  Lacey  Street. 

Q.    You  are  down  near  the  river? 

A.    Right  next  to  the  river,  yeah.  [13] 

Q.  You  say  that  you  discussed  some  business 
with  Mr.  Hill  along  in  December  of  1940,  would 
you  state  the  date  again,  please? 

A.     I  l)elieve  it  was  in  December,  1949. 

Q.  What  was  the  subject  matter-  of  your  dis- 
cussion with  Mr.  Hill? 

A.  Well,  it  was  about  the  x)ossibilities  of  put- 
ting up  a  FHA  building  on  his  i^roperty. 

Q.     Which  proi)erty  was  that? 

A.  AVell,  this  was  between  First  and  Second 
and  facing  Lacey  Street. 

Q.  Is  that  the  site  where  the  present  Polaris 
Building  is  now  situate? 

A.     Yes,  part  of  it,  yes. 

Q.  At  that  time,  was  there  any  building  on  that 
property  ? 

A.     There  was  some  wanigans  on  there,  I  believe. 

Q.  Who  was  present  if  you  recall  in  your  office 
when  you  first  discussed  the  subject  matter  of  Mr. 
Hill  building  a  building  with  you? 
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(Testimony  of  A.  E.  Waxberg.) 

A.  I  believe  William  Berklid  was  there  at  the 
time.  I  don't  know  if  he  was  in  on  the  discussion 
but  he  knew  that  Mr.  Hill  was  there. 

Q.    He  w^as  aroimd? 

A.     Yes,  he  was  aromid  there. 

Q.  Would  you  state  the  substance  of  that  con- 
versation that  you  had  mth  Mr.  Hill  that  you 
recall  ? 

A.  Well,  as  I  recall  it  was  the  possibilities  of 
finding  [14]  out  what  a  building,  how^  a  building 
should  be  constructed  and  what  the  ai^proximate 
cost  would  be  and  so  on  and  so  forth. 

Q.  Was  there  any  discussion  about  finances  at 
that  time? 

A.  Well,  we  would  try  to  get  an  FHA  mort- 
gage or  loan  and  he  w^as  to  put  up  his  j)i'operty 
and  all  I  was  to  have  to  do  with  was  to  promote 
or  to  help  the  engineering  of  the  building  and  the, 
see  that  the  specifications  were  right  and  so  forth 
and  then  to  construct  the  building.  That  was  what 
we  finally  come  to.  That  wasn't  at  that  particular 
time. 

Q.  Did  you  have  later  discussions  following  this 
first  one  with  Mr.  Hill? 

A.    Yes,  from  time  to  time. 

Q.  What  were  the  frequency  of  those  discus- 
sions, I  mean  would  they  occur  rarely  or  often? 

A.  No,  they  were  quite  frequent,  oh,  until,  well, 
the  last  was  ahnost  continuous,  I  should  say. 

Q.  I  see,  as  a  building  contractor,  Mr.  Waxberg, 
in  that  field  are  building  contractors  interested  in 
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the  financing  of  buildings  which  they  may  be  in- 
terested in  building'? 

Mr.  McNabb:  I  object  to  that  as  calling  for  a 
conclusion,  no  part  of  the  issues  in  this  case. 

Mr.  Hepp :    I  believe,  your  Honor — (Interrupted) 

The  Court:     He  may  answer. 

Mr.  Waxberg :  I  believe  so,  yes.  As  far  as  I  know 
they  are.  I  have  seen  it  happen  several  times. 

Q.  (By  Mr.  Hepp) :  As  a  result  of  these  dis- 
cussions you  had  with  Mr.  Hill  [15]  or  that  he  had 
with  was,  was  there  any  agreement  formed  between 
the  two  of  you? 

A.    A  verbal  agreement,  yes. 

Q.    When  did  that  occur,  sir? 

A.  Well,  I  would  say  that  it  more  or  less  growed 
as  we  progressed  with  the  deal.  I  was*  led  to  believe 
that  I  was  going  to  do  the  building  of  this.  All  we 
had  was  a  mutual  understanding  and  he  kept  call- 
ing me  from  time  to  time.  He  would  be  in  Seattle, 
he  would  call  me  to  do  this  and  ask  me  to  do  that 
and  I  naturally  thought  that  and  he  led  me  to  believe 
that  we  were  going  to  put  the  building  up  together. 

Q.  Now,  Mr.  Waxberg,  you  are  familiar  with 
the  practice  of  people  desiring  to  construct  things 
to  send  out  invitations  to  bid  to  supply  cost  figures 
and  what  you  as  a  builder  for  instance  would  con- 
struct a  building  of  given  specifications? 

A.    Yes. 

Q.  Did  that  occur  in  this  transaction  with  Mr. 
Hill?  A.    No. 

Q.    Did  he  to  your  knowledge  ever  send  out  any 
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invitations  to  bid  this  in  to  different  contractors'? 

A.    No. 

Q.  What  is  this,  in  the  nature  of  a  negotiated 
price  then  as  distinguished  from  a  bid  price,  I  don't 
quite  understand? 

A.  Well,  it  is  a,  as  a  builder  he  came  to  me.  He 
came  to  me  as  I  am  a  builder  and  he  didn't  know 
how  the  building  should  [16]  be  constructed  or  what 
would  be  the  best  thing  to  do  and  so  on  and  so  forth, 
so  he  asked  me  to  help  him  with  the  various  things. 
They  hired  an  architect  in  Seattle.  This  architect 
was  not  familiar  with  Fairbanks  area  at  the  time 
and  Mr.  Hill  asked  me  to  come  down  to  Chiarelli 
and  Kirk  was  the  architects  name  and  to  discuss 
the  matter  with  them.  In  the  first  place,  we  didn't 
know  what  the  building  would  cost.  We  knew  what 
the  FHA  would  allow,  which  was,  I  believe,  one 
million  six  hundred  some  odd  thousand.  I  forget 
just  what  the  figure  was,  but  anyw^ay,  we  had  to 
design  the  building  in  such  a  manner  that  the  price 
that  we  could  build  it  for  that  price  and  that  is 
the  part  that  I  had  to  see  about,  what  the  plumbing 
would  cost  and  the  structural  steel  and  the  cement 
and  everything  that  went  into  the  building,  see 
whether  it  could  be  built  for  that  amount  of  money. 

Q.  But  following  this  mider standing  then  with 
Mr.  Hill,  is  it  your  testimony  that  you  proceeded 
to  supply  information  as  requested  to  these  Seattle 
architects  in  order  that  the  building  might  be  de- 
signed and  costs  for  it  accurately  determined? 

A.     Yes. 
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Mr.  McNabb:  I  am  going  to  object  to  that  ques- 
tion as  leading  and  suggesting. 

The  Court:     In  some  measure.  It  may  stand. 

Mr.  Waxberg:  I  worked  with  the  architect  all 
the  time.  Mr.  and  Mrs.  Hill  were  in  the  architects 
office  discussing  the  building.  [17] 

Q.    (ByMr.  Hepp):    In  Seattle? 

A.    In  Seattle. 

Q.    You  were  there  also? 

A.    I  was  there,  yes,  sir. 

Q.  Up  at  this  end,  Mr.  Waxberg,  what  did  you 
do  specifically  among  other  things  to  compile  the 
information  that  was  necessary  for  this  architect? 

A.  Well,  about  the  first  thing,  Mr.  Hill  was  in 
Seattle  as  I  recall,  he  phoned  me  and  wanted  me 
to  get  a  drill  down  on  the  ground  as,  to,  for  the 
foundation,  what  would  be  required  for  the  founda- 
tion of  the  building. 

Q.     Is  that  what  is  commonly  called  a  drill  log? 

A.     Drill  log,  yes,  sir. 

Q.  Would  you  explain  to  the  jury  what  a  drill 
log  is? 

A.  A  drill  log  is,  they  drill  and  test  the  ground 
and  see  if  it  is  gravel  in  the  sand  or  muck.  What 
depth  you  have  to  go  to  get  a  footing  for  a  build- 
ing of  that  kind,  which  I  hired  Williams  Equip- 
ment Company  to  do  that. 

Q.     Who  hired  Williams  Equipment  Company? 

A.     I  did. 

Q.  Do  you  know  what  the  charges  were  for  that 
service  ? 
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A.     In  going  over,  I  couldn't — (Interrupted) 

Mr.  McNabb:  Just  a  minute.  I  object,  I  object 
to  what  the  charges  were.  [18] 

The  Court:    He  may  answer  if  he  knows. 

Mr.  Waxberg:  I  believe  it  is  Four  Hundred 
Seventy  dollars.  I  have  been  going  over  the  papers 
here  recently.  It  would  be  impossible  for  me  to  re- 
member these  figures  if  I  hadn't  gone  over  the 
papers  here  recently  as  no  one  could. 

Q.  (By  Mr.  Hepp)  :  Did  you  ever  pay  Mr.  Wil- 
liams for  doing  that  work?  A.     I  did. 

Mr.  McNabb:  I  object  to  that  as  not  the  best 
evidence.  Move  that  the  answer  be  stricken. 

The  Court:    It  may  stand. 

Q.  (By  Mr.  Hepp)  :  What  other,  if  any,  work 
did  you  do  or  have  done  in  order  to  supply  these 
architects  with  the  needed  information  *? 

A.  Well,  under  the  sunilar  circumstances  I  had 
Edgar  Phileo  make  a,  take  a  survey  of  the  ground 
and  adjacent  buildings  and  make  a  plot  plan  which 
was  agreed  by  Mr.  Hill.  He  asked  me  to  get  this 
work  done. 

Q.  Did  you  then  hire  Mr.  Phileo  to  make  these 
surveys  ? 

A.  Yes,  through  Mr.  Hill.  May  I  enlarge  upon 
that? 

Q.  What  were  the  names  of  the  architects  in 
Seattle  that  you  spoke  of? 

A.     Chiarelli  and  Kirk. 

Q.     A  firm  of  architects  that  operate  in  Seattle? 
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A.  That's  right,  which  Mr.  Hill  contacted  to 
begin  with. 

Q.    Mr.  Hill  contacted? 

A.  I  didn't  contact  them  until  Mr.  Hill  had  dis- 
cussed it  with  them  several  times.  [19] 

Q.  You  spoke  of  having  gone  to  Seattle.  Do  you 
recall  the  nmnber  of  trips,  if  there  were  more  than 
one,  that  you  made  to  Seattle  in  connection  with 
this  building  project? 

A.    I  made  three  or  four  trips. 

Q.  What  was  the  principal  purpose  of  your 
making  these  trips? 

A.  Mostly  in  discussing  the  construction  of  the 
building  with  Hill  and  the  design  of  the  building 
with  the  architects  and  also  helping  with  getting  an 
estimate  up  to  present  to  the  FHA. 

Q.    Was  an  estimate  presented  to  the  FHA? 

A.     It  was,  yes. 

Q.    Was  a  commitment  issued? 

A.     There  was. 

Q.  Who  were  the  sponsors,  if  you  know,  of  the 
FHA  commitment  that  was  first  issued? 

A.     Mr.  Hill  and  Mrs.  Hill  and  myself. 

Q.  Would  you  state  to  the  jury  what  a  sponsor 
is? 

A.  Well,  it  is  co-venturer,  I  would  say,  and  that 
is  about  as  close  to  it  as  I  can  come. 

Q.  Now,  you  have  set  forth  in  your  complaint, 
Mr.  Waxberg,  that  you  paid  one  L.  Orsini  five  him- 
dred  dollars.  Who  is  Mr.  Orsini? 
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A.  Well,  lie  is  an  accountant  in  Fairbanks  at 
the  time.  I  don't  believe  he  is  here  now. 

Q.  Wellj  what  was  the  nature  of  the  services, 
if  any,  that  he  performed  for  you?  [20] 

A.  Well,  he  was,  he  was  i^reparing  some  finan- 
cial statements  for  me  as  well  as  he  did  practically 
all  the  paper  work  in  getting  this  FHA  mortgage 
to  the  point  that  it  got.  If  it  hadn't  been  for  his 
paper  work  why  I  don't  know,  I  wouldn't  have 
gotten  very  far  at  it  either  because  I  didn't  know 
a  thing  about  it.  He  helped  to  compile  the  figures. 

Q.  Did  you  ever  pay  Mr.  Orsini  any  money  for 
his  services'?  A.    Well,  yes. 

Q.    How  much  did  you  pay  him? 

A.     I  believe  it  was  five  hundred  dollars. 

Q.  Concerning  now  the  preliminary  matters 
which  would  necessarily  attend  the  start  of  a  proj^ 
ect  like  this  and  FHA  commitment,  was  there  any- 
thing necessary  to  do  that  you  hadn't  done  in  con- 
nection with  this  project  of  Mr.  Hills? 

A.    No. 

Q.  The  commitment  was  issued  by  the  FHA 
then,  I  believe  you  testified  and  you  done  all  the 
acts  necessary  in  order  to  bring  that  about? 

A.     That's  right. 

Q.  Did  Mr.  Hill  know  anything  about  building 
buildings  when  he  first  came  to  you? 

A.    I  don't  believe  so. 

Q.     As  gathered  from  your  discussions? 

A.     I  don't  believe  so. 
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Q.  Did  lie  ever  make  any  statement  to  you  that 
caused  you  to  believe  that  he  did  know?  [21] 

A.  Well,  he  knew  what  a  good  building  was, 
naturally.  He  knows  what  a  good  building  is.  He 
has  been  around  construction  work.  I  don't  know 
how  much  he  has  worked  at  it. 

Q.    Did  you  build  this  building  for  Mr.  Hillf 

A.    No. 

Q.     Why  not? 

A.  Well,  to  put  it  in  plain  words,  I  was  kicked 
out. 

Q.    By  whom? 

A.     I  would  say  by  Mr.  Hill. 

Q.    When  did  this  occur,  sir? 

A.  Well,  it  was  down  at  Seattle.  He,  he,  oh,  he, 
he  kicked  me  out  and  I  think  Orsini  had  something 
to  do  with  it,  too.  Orsini  w^as  kicked  out,  so  was 
Chiarelli  and  Kirk,  all  of  us  at  the  same  time. 

Q.  Was  this  after  an  FHA  commitment  had 
been  had?  A.     That's  right. 

Q.  Did  you  ever  learn  the  reason  why  Mr.  Hill 
dismissed  you? 

A.     No,  I  have  never  gotten  the  reason  for  it  yet. 

Q.  Where  were  you  at  the  time  when  your  first 
information  came  concerning  this  dismissal? 

A.     In  my  office  here  in  Fairl^anks. 

Q.  Had  you  had  any  discussions  in  connection 
with  the  dismissal  down  in  Seattle? 

A.  No,  it  was,  I  never  did.  Not  at  that  time. 
That  was  the  first  I  heard  of  it  was  in  my  office. 
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Q.  Were  there  any  other  contractors  that  dis- 
cussed this  matter  with  you  at  that  time?  [22] 

A.  Well,  yes,  there  was  a  Mr.  Slater  came 
from — (Interrupted) 

Mr.  McNabb:  Just  a  minute;  just  a  minute.  I 
object  to  that  as  being  not  material  to  the  issues 
in  this  case. 

The  Court:  I  don't  believe  the  question  is  very 
certain.  I  am  going  to  sustain  the  objection. 

Mr.  Hepp:    I  will  withdraw  the  question. 

Q.  (By  Mr.  Hepp)  :  Did  you  ever  have  a  con- 
versation with  Mr.  Hill  wherein  he  elaborated  on 
the  original  agreement  between  you  in  connection 
with  the  price  of  this  building?  A.    Yes. 

Q.    Where  was  that  discussion  and  when,  please  ? 

A.    Well,  that  was  in  Seattle. 

Q.    Whereabouts  in  Seattle? 

A.    In  the  New  Washington  Hotel. 

Q.  Who  was  present  at  that  time,  sir,  and  what 
date,  if  you  rem.ember? 

A.  Oh,  I  don't  know.  It  was  the  first  part  of 
May  and  Larry  Orsini  was  in  my  room  at  the  time. 

Q.    Was  Mr.  Hill  there?  A.    Yes. 

Q.     You  were  there? 

A.     That's  right.  Mrs.  Hill  was  there  also. 

Q.    Mrs.  Hill  was  there  also? 

A.     That's  right.  [23] 

Q.  What  was  the  general  subject  matter  of  that 
discussion  ? 

A.  Well,  it  was  a  matter  of,  as  I  say  it  or  as  I 
saw  it  why  I  was  to  leave  money  in  the  building. 
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In  other  words,  what  they  call  the  kick-back,  which 
goes  into  this  deal  between  builder  and  owner  and 
FHA  deals.  There  is  all  kinds  of  that  stuff  going 
on  as  you  people  may  be  well  aware  of  this. 

Q.     That's  right,  just  address  your  statement. 

A.  And  that  was  put  to  me  and  I  didn't  feel  that 
I  would  have  to  do  that. 

Q.  In  substance,  what  w^as,  did  Mr.  Hill  make 
a  proposal  to  you  concerning  some  money  to  be 
returned  ? 

A.  Yes,  it  was  fifty  thousand  dollars  is  what 
another  contractor  had  offered  Mr.  Hill  as  a  kick- 
back and  that  was  put  to  me  that  I  should  do  that 
or  else  the  thing  would  be  off. 

Q.  If  I  understand  you  right,  in  other  words, 
of  the  FHA  money  that  was  coming  on  the  job  fifty 
thousand  dollars  that  would  go  to  you  would  be  paid 
over  instead  to  Mr.  Hill? 

A.  That's  right,  paid  over  to  Mr.  Hill  instead 
of  me.  You  see  the  FHA  allows  a  certain  amount, 
certain  interest  rate  for  a  contractor's  fee  and  I 
didn't  know  at  the  time  because  the  plans  had  never 
been  completed.  All  we  had  was  preliminary  draw- 
ings. Just  enough  to  get  the  FHA  commitment  is 
all  we  had,  preliminary  drawings.  It  would  be  im- 
possible for  me  to  know  whether  there  is  ten  thous- 
ant,  five  thousand  or  a  hundred  thousand  dollars 
profit.  It  is  the  idea  of  getting  the  building  built. 
And  I  knew  I  was  safe  up  to  as  far  as  within  fifty 
thousand  dollars  at  least.  [24]  Well,  when  the  de- 
mand is  made  that  I  kick  back  fifty  thousand  dol- 
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lars,    I    couldn't   see   it.    There   is   where — (Inter- 
rupted) 

Q.  You  refused  Mr.  Hill's  proposal  of  giving 
him  fifty  thousand  dollars  out  of  the  money  that 
FHA  designates  to  you  as  a  builder! 

A.     That's  right. 

Q.  Is  that  when  you  were  dismissed,  Mr.  Wax- 
berg? 

A.  Yes,  that  is  when  Mr.  and  Mrs.  Hill  left  my 
room  and  I  never  saw  them  after  that  for  months. 
I  tried  to  contact  them  but  I  couldn't  get  yes  or 
no  out  of  them. 

Q.  Have  you,  were  you  at  that  time  and  since 
ready,  willing  and  able  to  perform  your  agreement 
with  the  Hills  in  constructing  that  building? 

A.  I  was  any  time  that  the  plans  would  have 
been  completed  so  that  I  could  give  a  definite  figure, 
I  was  ready  to  go  and  able  to  go. 

Q.  Do  you  know  whether  a  building  was  ever 
constructed  on  these  premises?  A.    Yes. 

Q.     Do  you  know  who  constructed  that  building? 

A.     S.  S.  Mullen. 

Q.    Where  is  Mr.  Mullen  from? 

A.     Seattle,  I  believe. 

Q.  Mr.  Waxberg,  I  notice  that  you  mentioned 
the  dates  of  around  the  first  of  the  year,  that  is  to 
say,  December  and  January  of  1950  and  then  May. 
Now,  was  that  May  of  the  same  year,  1950  ? 

A.     Yes.  [25] 

Q.  In  the  construction  business,  Mr.  Waxberg, 
what  usually  occurs,  what  type  of  activity  are  con- 
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structors,  contractors  that  is  to  say  such  as  yourself, 

what  type  of  activity  if  any  during  those  months? 

A.  Well,  that  is  generally  the  busiest  time  of 
the  year. 

Q.    Why  is  that? 

A.  Well,  mostly  all  of  these  government  con- 
tracts are  being  let  at  that  time. 

Q.  They  are  being  let  through  those  early  spring 
months'?  A.     That^s  right,  yes. 

Q.  Did  you  have  any  opportunity  while  you 
were  working  on  Mr.  Hill's  project  to  bid  in  or 
figure  out  and  bid  in  other  projects'? 

A.  No,  I  didn't.  I  dropped  everything  for  this 
because  I  figured  this  was  a  sure  deal. 

Q.  This  was  a  sure  deal.  Did  -you  have  a  good 
year,  1950,  sir? 

Mr.  McNabb:  I  am  going  to  object  to  that  as 
having  no  bearing  on  the  issues. 

The  Court:     Sustained. 

Mr.  Waxberg:  Yes.  May  I  get  that  clear,  your 
Honor. 

The  Court:  The  answer  will  be  stricken  and 
counsel  will  proceed. 

Mr.  Waxberg:  I  didn't  understand  what  you 
said. 

Mr.  Hepp:    I  don't  think  he  understood.  [26] 

Q.   (By  Mr.  Hepp)  :    You  didn't  bid  on  any  jobs? 

Mr.  McNabb:  I  object  to  that  as  having  no  bear- 
ing on  the  issues. 

Mr.  Hepp :  Your  Honor,  I  believe  he  has  a  right 
to  show  if  he  was  damaged  by  not  being  able  to 
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perform  Ms  contract  or  agreement  with  Mr.  Hill. 

The  Court:  I  don't  believe,  counsel,  that  is  a 
measure  of  damages.  I  will  sustain  the  objection. 

Q.  (By  Mr.  Hepp)  :  On  your  trips  to  Seattle, 
Mr.  Waxberg,  who  paid  for  the  Pan- American,  or 
how  did  you  travel  ? 

A.     I  traveled  by  Pan-American. 

Q.     Who  paid  for  those  trips?  A.     I  did. 

Q.  Have  you  ever  been  reimbursed  for  any  of 
that  money?  A.     No,  I  have  not. 

Q.  Where  did  you  stay  when  you  were  in  Se- 
attle on  these  different  trips? 

A.  Oh,  various  places.  I  stayed  in  a — (Inter- 
rupted) 

Q.  Excuse  me.  Did  you  stay  in  hotels  or  did  you 
stay  in  private  homes? 

A.  Well,  I  stayed  in  hotels  and  auto  courts.  I 
stayed  in  the  same  auto  court  with  Hills  for  two 
different  times  while  I  was  down  there. 

Q.  Did  you  eat  out,  that  is  eat  in  restaurants 
and  cafes?  [27]  A.    Yes. 

Q.  Mr.  Waxberg,  who  paid  for  your  meals  and 
your  hotel  rooms?  A.     I  did. 

Q.  Have  you  ever  been  reimbursed  for  any  of 
that?  A.     No. 

Q.  Was  it  necessary  to  employ  taxicabs  and 
other  forms  of  commercial  transportation  in  and 
around  the  City  of  Seattle?  A.    Well,  yes. 

Q.  Did  you  employ  taxicabs  and  other  forms 
of  transportation?  A.     I  did. 

Q.     Who  paid  for  that  employment? 
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A.     I  did. 

Q.  Have  you  ever  been  reimbursed  for  any  of 
that?  A.    No,  I  haven't. 

Q.  Do  you  know  how  much  the  x>lane  fare  for 
each  trip  was  to  Seattle  and  back  at  the  time  that 
you  went  there  on  Mr.  HilFs  business? 

A.  Well,  something  over  two  hundred,  two  hun- 
dred fifteen,  seventeen,  something  like  that.  I  got 
the  copy  of  the  cancelled  checks  in  my  office.  I  could 
bring  up  here. 

Q.  It  has  been  some  years  since  you  have  filed 
this  complaint,  has  it  been,  Mr.  Waxberg? 

A.     How's  that? 

Q.  It  has  been  some  years  since  this  matter 
originally  started?  [28] 

A.  Oh,  yes,  I  don't  know,  it  has  been  two  and  a 
half,  three  years  ago. 

Q.     Could  it  have  been  in  the  spring  of  1950? 

A.  It  might,  could  have  been.  I  guess  it  was.  I 
don't  remember  now. 

Q.  At  the  time  when  you,  did  you,  did  you  sign 
a  copy  of  the  second  amended  complaint  in  this? 

A.    Yes. 

Q.  And  certify  it  was  true.  At  the  time  when 
that  was  prepared  did  you  have  the  figures  ac- 
curately in  your  mind  and  memory  of  your  ex- 
penditures ? 

A.     I  believe  so,  substantially  correct,  yes. 

Q.  Would  you  care  to  review  a  copy  of  the,  the 
court's  complaint  to  refresh  your  memory  since  it 
has  been  some  years? 
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A.     It  would  be  a  help. 

Mr.  Hepp:    Does  the  Court  have  its  file  here? 

The  Court:  I  have  just  sent  the  file  out.  Mrs. 
Wann  can  get  it. 

Q.  (By  Mr.  Hepp) :  Would  you  open  that  file 
to  a  paper  called  the  second  amended  complaint. 

A.  Well,  I  can  set  and  look  at  this  paper  all 
day  and  I  would  never  be  able  to  remember  all  the 
figures  anyway,  if  you  are  going  to  ask  me  what 
all  the  figures  are. 

Q.  Mr.  Waxberg,  were  they  correct  at  the  time 
they  were  put  in  there?  [29] 

A.     I  v7ould  say  substantially,  yes. 

Q.  It  was  fresh  in  your  mind  was  it,  at  that 
time  ?  A.    Yes. 

Q.  How  many  days  of  your  services  did  you 
spend  in  behalf  of  this  project  with  Mr.  Hill? 

Mr.  McNabb:  I  object  to  that  on  the  grounds 
it  is  too  vague  and  indefinite. 

The  Court:    Ask  him  if  he  knows.  Sustained. 

Q.  (By  Mr.  Hepp) :  Do  you  know  how  many 
days  you  spent? 

A.  Forty-three  days.  I  just  got  through  read- 
ing it. 

Q.  What  is  the  reasonable  value,  Mr.  Waxberg, 
of  services  of  a  man  in  your  position? 

Mr.  McNabb:  Object  to  that  as  not  the  best  evi- 
dence. 

The  Court :    He  may  answer. 

Mr.  Waxberg:  I  would  say  a  hundred  dollars 
a  day. 
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Q.  (By  Mr.  Hepp)  :  If  you  know,  is  that  the 
regular  price  that  is  charged  in  this  area  for  serv- 
ices comparable? 

A.     Comparable  to  that,  yes. 

Q.  And  you  state  that  you  spent  forty-three 
days  all  told?  A.     That's  right. 

Q.  In  the  service  of  the  defendants.  Did  you 
ever  go  any  place  other  than  Seattle  in  connection 
with  this  business  of  Mr.  Hill's? 

A.    AVent  to  Juneau  one  time.  [30] 

Q.  I  see,  what  is  at  Juneau  in  connection  with 
this  business?  A.    Juneau,  Alaska? 

Q.    Yes. 

A.     FHA  Headquarters  for  Alaska. 

Q.  Oh,  I  see.  The  FHA  Headquarters  for  Alaska 
is  in  Juneau?  A.    Yes. 

Q.  Did  you  go  there  for  the  purpose  of  discuss- 
ing any  business  for  Mr.  Hill? 

A.  I  went  with  Mr.  and  Mrs.  Hill  and  Chiarelli 
of  Chiarelli  and  Kirk  went,  too. 

Q.  Whom  did  you  see  in,  what  office  did  you 
go  to  in  Juneau? 

A.  Well,  to  tell  you  the  truth  I,  I  didn't  go  to 
any  office.  I  went  there,  Mr.  Hill  and  Mrs.  Hill 
took  care  of  all  the  business. 

Q.  What  was  the  purpose  of  your  accompany- 
ing them? 

A.  Well,  in  case  some  question  should  come  up 
as  I  get  it  from  Mr.  Chiarelli.  We  were  both  asked 
to  go  along. 

Q.    You  were  asked  to  go  along  as  consultant? 
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A.  In  case  there  would  be  any  questions  -  come 
up. 

Q.     I  see.  How  long  did  you  stay  in  Juneau? 

A.     I  believe  it  was  overnight. 

Q.  Mr.  Waxberg,  on  page  five  of  your  amended 
complaint,  which  you  filed  in  this  cause  you  have 
alleged  that  you  expended  the  smn  of  six  hundred 
fifty-two  dollars,  five  cents  for  airplane  fare  in  con- 
nection with  this  work,  is  that  figure  correct,  sir. 

A.     Well,  that  should  be — (Interrupted)    [31] 

Mr.  McNabb:  I  object  to  that  as  being  not  the 
best  evidence.  No  proper  foundation  laid  for  it. 

The  Court :  The  witness  has  said  he  doesn't  know 
that  he  has  his  records  in  the  office.  I  sustain  the 
objection.  Mr.  Hepp,  this  might  be  an  appropriate 
time  for  a  recess.  Members  of  the  jury,  once  again 
I  admonish  you  not  to  converse  with  any  person 
or  among  yourselves  concerning  the  case  at  trial, 
and  do  not  express  any  opinion  until  the  case  is 
finally  submitted  to  you.  We  will  take  a  ten  minute 
recess. 

Clerk  of  Court :  Court  is  recessed  for  ten  minutes. 
(Thereupon,  at  3:05  p.m.,  the  Court  took  a 
recess  until  3:15  p.m.,  at  which  time  it  recon- 
vened and  the  trial  of  this  cause  was  resumed.) 

The  Court:  Parties  wish  the  jury  polled  or  do 
you  wish  to  stipulate  they  are  all  present? 

Mr.  Hepp:  We  will  stipulate  that  they  are  all 
present. 

Mr.  McNabb :    We  will  stipulate. 

The  Court:    Very  well.  You  may  proceed. 
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the  witness  on  the  stand  at  the  time  the  recess  was 
taken,  resumed  the  stand  for  further  direct  ex- 
amination. 

Q.  (By  Mr.  Hepp) :  Mr.  Waxberg — (Inter- 
rupted) 

Clerk  of  Court:  Plaintiff's  Identification  No.  1, 
No.  2,  No.  3,  and  No.  4  and  No.  5.  Plaintiff's  Identi- 
fication No.  6  and  No.  7.  [32] 

(Statement  dated  February  1,  1950,  was 
marked  Plaintiff's  Identification  No.  1.) 

(Statement  from  Dolman  Hotel  dated  1950 
was  marked  Plaintiff's  Identification  No.  2.) 

(Statement  from  Baranoff  Hotel  was  marked 
Plaintiff's  Identification  No.  3.) 

(Statement  from  New  Washington  Hotel,  Se- 
attle, was  marked  Plaintiff's  Identification 
No.  4.) 

(Statement  from  New  Washington  Hotel, 
Seattle,  was  marked  Plaintiff's  Identification 
No.  5.) 

(Statement  from  Orsini  &  Associates  was 
marked  Plaintiff's  Identification  No.  6.) 

(Statement  from  Williams  Equipment  was 
marked  Plaintiff's  Identification  No.  7.) 
Q.    (By  Mr.  Hepp)  :    Mr.  Waxberg,  I  show  you 
Plaintiff's  Identification  No.  1,  ask  you  to  examine 
it,  see  if  you  know  what  it  is,  please? 
A.     That  is  correct. 
Q.     What  is  it,  sir? 
A.    Well,  this  is  a  bill  that  I  paid  at  the  trailer 
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court  where  I  was  staying  when  Mr.  and  Mrs.  Hill 

were  staying  at  the  same  place. 

Q.     What  is  the  date  on  that,  sir? 

A.     This  is  February  1.  [33] 

Q.     Of  what  year?  A.     1950. 

Q.  I  show  you  Plaintiff's  Identification  No.  2, 
ask  you  to  examine  it,  please. 

A.  This  is  a  cox)y  of  a  bill  where  I  stayed  at  the 
Dolman  Hotel  in  Seattle  and  it  is  dated  1950  in  the 
amount  of,  oh,  there  is  several. 

Q.     Is  that  bill  marked  paid? 

A.     This  is  marked  paid,  yes. 

Q.     Did  you  pay  it?  A.     Yes. 

Q.    You  say  this  is  a  copy? 

A.     This  is  just  a  copy  of  it. 

Q.    How  does  it  come  that  there  is  a  copy  of  this  ? 

A.  Well,  I  didn't  keep  a  lot  of  those  bills,  I  don't 
keep  the  hotel  bills.  I  pay  the  bill  and  probably 
stick  it  in  my  shirt  pocket  and  lost  and  for  that 
reason  I  called  in  or  wrote  to  them  rather  and 
asked  for  a  copy  of  the  tune  that  I  stayed  in  the 
hotel. 

Q.  I  show  you  Plaintiff's  Identification  No.  3, 
examine  it,  please,  and  state  if  you  know  what  it  is. 

A.  This  is  a  bill  from  the  Baranoff  Hotel 
marked  February  4,  1950,  in  the  amount  of  nine 
dollars.  That  was  when  I  was  in  Juneau  with  Hills. 

Q.     Did  you  pay  that  bill,  sir? 

A.  It  is  marked  paid  and  this  is,  this  is  an 
original.  [34] 
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Q.  It  is  one  that  didn't  get  into  your  shirt 
pocket?  A.     That's  right. 

Q.  I  show  you  Plaintiff's  Identification  No.  4, 
ask  you  to  examine  it,  please  ? 

A.  This  is  a  bill  from  the  New  Washington 
Hotel.  It  dates  from  March  8th  to  and  through 
March  15th  in  the  amount  of  eighty-eight  dollars, 
sixty-five  cents. 

Q.    Is  it  marked  paid? 

A.     Of  which  I  paid,  yes. 

Q.     I  show  you  Plaintiff's  Identification  No.  5. 

A.  This  is  a  bill  from  the  New  Washington 
Hotel  again  covering  the  dates  from  March,  just 
March  1st  and  2nd  and  on  through  the,  in  the 
amount  of  seventy-seven  dollars,  eighty-six  cents  of 
which  I  paid. 

Q.    Did  you  pay  that  ? 

A.  Yes.  However,  this  is  a  copy  also.  It  was  writ- 
ten, sent  to  me  3-12-51. 

Q.     I  show  you  Plaintiff's  Identification  No.  6. 

A.  This  is  a  bill  from  Orsini  and  Associates, 
Inc.,  dated  April  10,  1950  in  the  amount  of  five  hun- 
dred dollars  which  I  paid  and  it  is  for  professional 
services  January  1  through  March  31st,  1950,  pre- 
paration of  financial  statement,  cost  estimate  and 
related  matters  pertaining  to  your  sponsorship  of 
FHA  commitment  No.  130-42016. 

Q.    Plaintiff's  Identification  No.  7.  [35] 

A.  This  is  a  bill  from  Williams  Equipment  Com- 
pany dated  June  7,  1950.  I  don't  know  why  the 
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delay  but  it  is  for  drilling,  thaw-testing  and  so' forth 

for  the  drill  log  that  we  obtained. 

Q.     How  much  is  that  bill,  sir'? 

A.     It  is  four  hundred  seventy  dollars. 
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Did  you  pay  that?  A.     I  did. 

Have  you  ever  been  reimbursed  any  part  of 
moneys  that  you  have  expended? 

No,  I  have  not.  Not  a  dime. 

Did  you  ever  have  any  receipts  for  cabfares? 

Well,  yes. 

What  kind  of  receipts  do  you  get? 

Oh,  receipts.  I  thought  you  said  need  for. 

Receipts  for  cabfares  ?  A.    No,  I  never. 

How  did  you  pay  for  your  cabs? 

Generally  cash.  I  never  got  a,  I  never  got 
a —  ( Interrupted  ) 

Did  you  get  receipts  for  your  meals,  sir? 

No. 

How  did  you  pay  for  them  if  at  all? 

Cash. 

I  would  like  to  go  into  a  little  bit  at  this  time, 
Mr.  Waxberg,  repetitiouswise,  this  agreement  that 
you  had,  do  you  [36]  recall  the  figure,  the  value  of 
the  building,  that  is  the  preliminary  figures  of  the 
cost  of  this  building  prior  to  or  at  the  time  when  the 
FHA  was  first  approached  for  a  commitment.  What 
was  the  value  of  that  ])uilding  if  you  know,  pre- 
liminarily ? 

Mr.  McNabb:     Object  to  that  as  being  not  the 
best  evidence,  calling  for  a  conclusion. 

The  Court:     The  Court  is  going  to  sustain  the 
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objection.  You  have  asked  about  the  value  of  the 

building.  There  has  been  no  building  in  evidence. 

Mr.  Hepp:    I  will  rephrase  the  question. 

Q.  (By  Mr.  Hepp)  :  What  was  your  calculations 
or  yours  and  the  architects  calculations  as  to  the 
cost  to  FHA  or  to  Mr.  Hill  of  the  building  that 
is  proposed  or  is  the  subject  matter  of  this  agree- 
ment you  have  been  testifying? 

Mr.  McNabb:  I  object  to  that  as  calling  for  a 
conclusion,  no  proper  foundation  laid  for  the  testi- 
mony, not  the  best  evidence. 

The  Court:  He  can  state  if  he  knows.  You  may 
proceed. 

Mr.  Waxberg :  I  am  quite  sure,  I  am  sure  it  was 
one  million  six  hundred  ninety-four  thousand  three 
hundred  seventy-four  dollars.  That  was  the  FHA 
commitment  within  a  dollar  or  two. 

Q.  (By  Mr.  Hepp)  :  Now,  figuring  back  from 
a  cost  of  construction,  what  margin,  what  amount 
of  money  if  you  know  would  that  give  to  the  [37] 
contractor  in  accordance  with  your  calculations  sub- 
mitted at  that  time? 

A.    Well,  with  what  information — (Interrupted) 

Mr.  McNabb:  Just  a  minute;  just  a  minute. 
That  question  is  not  within  the  issues  in  this  case. 
The  answer  to  it  is  not  within  the  issues.  It  has 
no  bearing  on  this  case  whatever. 

Mr.  Hepp :  Your  Honor,  I  think  it  is  a  measure 
of  damages. 

The  Court:  I  believe  I  know  what  counsel  is 
trying  to  develop,  but  I  feel  that  I  must  sustain  the 
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objection  at  this  time.  There  has  been  no  proper 

foundation  laid  for  the  question. 

Q.  (By  Mr.  Hepp) :  Mr.  Waxberg,  did  you  cal- 
culate the  cost  of  construction  of  this  building  which 
was  submitted  to  the  FHA  at  the  figure  of  one 
million  six  hundred  ninety-four  thousand  three 
hundred  seventy-four  dollars.  Did  you  calculate  the 
construction  costs  of  that  building? 

A.  I  did  as  far  as  I  could  with  the  preliminary 
drawings  we  had  at  that  time,  yes. 

Q.  Now,  subtracting  those  construction  costs 
from  the  cost  of  the  building,  that  is  to  say  one 
million  six  hundred  ninety-four  thousand  three  hun- 
dred seventy-four  dollars,  what  difference  in  terms 
of  money  would  there  be"? 

A.  Well,  at  the  stage  that  the  drawings  were 
completed  at  the  time  that  we  arrived  at  a  figure, 
I  had  it  figured  at  about  [38]  fifty  thousand  two 
hundred  eighty  dollars,  or  three  hundred  forty  dol- 
lars, somewhere  in  there,  would  be  contractor's  fee 
at  that  time.  However,  the  drawings  were  not  com- 
pleted so  I  could  not  come  uj)  for  a  completed 
building  because  I  was  kicked  out  of  this  deal  be- 
fore the  drawings  were  completed.  You  must  re- 
member that. 

Q.  That  is  as  near  as  you  can  calculate  to  the 
extent  that  Mr.  Hill  allowed  you  to  go,  would  that 
figure  be  your  losses  as  anticipated  profits  in  build- 
ing this  building? 

Mr.  McNabb:  I  object  to  that,  no  proper  founda- 
tion, no  showing  that  he  knows. 


A.  E.  Waxberg  67 

(Testimony  of  A.  E.  Waxberg.) 

The  Court:  The  Court  is  obliged  to  sustain  the 
objection.  I  believe  it  is  highly  speculative  in  view 
of  what  the  witness  has  already  stated.  The  objec- 
tion is  sustained,  Mr.  Hepp. 

Q.  (By  Mr.  Hepp) :  Mr.  Waxberg,  do  you  know 
what  the  builder's  profit  would  be  on  that  building"? 

A.     I  believe,  it  was — (Interrupted) 

Mr.  McNabb:  Just  a  minute,  same  objection, 
speculation. 

Mr.  Hepp:  Your  Honor,  this  man  has  testified 
that  he  calculated  these  costs  and  he  knows  these 
figures.  I  don't  know  who  would  be  in  a  better  posi- 
tion to  know  what  anticipated  profit  would  be  made 
than  a  builder  himself  that  figures  the  job. 

The  Court:  Mr.  Hepp,  there  is  no  doubt  about 
the  importance  of  this  matter,  but  I  don't  believe 
that  this  witness  is  yet  qualified  to  speculate  or  to 
testify  as  to  the  profit  that  might  have  been  lost 
by  him  when  he  has  not  yet  stated  that  [39]  the 
plans  were  completed  and  the  building  was  agreed 
upon,  the  type  of  construction.  He  says  the  plans 
were  incomplete.  Now,  how  can  he  testify  as  to  the 
expected  profit?  I  sustain  the  objection. 

Q.  (By  Mr.  Hepp)  :  Mr.  Waxberg,  what  does  the 
THA  allow  iDercentagewise  as  a  builder's  profit? 

Mr.  Nabb:  I  object  to  that  as  ha^i.ng  no,  move 
that  the  answer  be  stricken  on  the  grounds  it  has 
no  bearing  on  the  issues  of  this  case  because  it  is  a, 
does  not  represent  profit  on  a  job  as  something  al- 
lowable. 

The  Court :    The  Court  is  going  to  sustain  the  ob- 
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jection  because  the  Court  feels  there  would  be  no 

proper  foundation  laid  for  a  contract  as  yet. 

Q.  (By  Mr.  Hepp) :  Going  back,  Mr.  Waxberg, 
I  believe  you  testified  that  you  entered  into  an 
agreement  with  Mr.  Hill?  A.    Yes. 

Q.    By  agreement,  what  do  you  mean? 

A.  Well,  it  was  a  mutual  agreement  that  I  was 
to  be  the  builder  and  he  was  to  be  the  owner  of  the 
building  and  I  was  to  get  for  my  risk  and  my  share 
of  the  profit  would  be  what  the  FHA  allows  which 
is  six  per  cent  on  the  total  amount  of  the  commit- 
ment. See  in  other  words,  the  builder's  fee,  which 
is  standard  all  over  the  country,  is  six  per  cent  of 
the  commitment.  [40] 

Q.  You  mutually  agreed  with  Mr.  Hill,  now 
there  must  have  been  more  to  it.  What  was  all  con- 
tained in  that  agreement,  if  anything  more  ? 

A.  Well,  that  I  was  to  help  promote  the  build- 
ing and  help  to  get  the  plans  completed  and,  which 
I  did  everything  I  could.  We  got  the  commitment. 

Q.  Was  there  any  time  set  for  the  completion 
of  this  building? 

A.  As  I  recall  it  was  about  fourteen  months  that 
I  agreed  that  I  would  put  the  building  up  in  from 
the  time  of  the  commitment. 

Q.  Do  I  understand  that  any  time  within  four- 
teen months  or  fourteen  months  ? 

A.    Within  the  fourteen  months. 

Q.  You  could  have  put  it  up  in  eleven  months, 
that  was  within  the  terms  of  your  agreement? 

A.     That's  right. 
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Q.  Was  there  any  other  part  of  that  agreement, 
were  you  going  to  invest  any  money  into  the  build- 
ing, Mr.  Waxberg? 

A.  Well,  yes,  I  was  to  leave,  providing  the  money 
w^as  made,  to  leave  fifty  thousand  dollars  for  Mr. 
Hill's  use  and  he  could  pay  me  back  at  any  time 
that  it  was  convenient.  We  hadn't  made  any  agree- 
ment as  to  when  the  payments  or  how  the  pay- 
ments were  going  to  be  made,  but  as  I  recall  he 
wanted  that  money  to  put  in  a  bar  down  in  the 
basement  of  this  deal  and  I  agreed  that  I  would 
leave  fifty  thousand  providing  there  was  that  much 
and  he  could  [41]  pay  me  so  much  a  month.  We 
never  come  to  any  agreement  as  to  how  that  was  to 
be  paid  back.  However,  the  rest  of  it  I  was  to  get 
cash. 

Q.  Do  you  know,  Mr.  Waxberg,  what  six  per  cent 
of  one  million  six  hundred  ninety-four  thousand 
three  hundred  seventy-four  dollars  is? 

A.  Well,  it  is  roughly  a  little  over  a  hundred 
thousand. 

Q.  Now,  I  believe  you  testified  that  there  was 
some  talk  about  a  fifty  thousand  dollar  kick-back 
offer  made  to  you,  has  that  got  anything  to  do  with 
this  fifty  thousand  you  are  talking  about  now? 

A.     Now,  that  is  an  entirely  different  thing.  That 

kick-back  would  mean  that  I  would  never  get  the 

fifty  thousand.   I  would  just  naturally  give  it  to 

I  him.  That  wasn't  the  agreement  that  I  had.  The 

agreement  that  I  would  leave  fifty  thousand. 

Q.    Well,  can  you  state  the  date  which  you  state 
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that  this  agreement  was  had  ?  That  is,  these  negotia- 
tions culminated  in  a  meeting  of  the  minds  and  a 
mutual,  I  think  you  said  a  mutual  agreement,  what 
date  was  that,  Mr.  Waxberg? 

A.  Well,  about  the,  about  the  first  time  I  went 
to  Seattle.  I  believe  it  was  in  January,  15th  or  the 
25th  or  somewhere  in  there. 

Q.     Was  that  the  first  trip  to  Seattle? 
'   A.     That  first  trip  to  Seattle  I  had  the  assurance 
that  if  the  building  was,  if  we  could  get  the  FHA 
commitment  that  I  would  be  the  builder  of  it.  [42] 

Q.  You  mean  the  agreement  was  conditioned 
upon  that? 

A.  Well,  yes,  we  hadn't  even  applied  for  the 
commitment  at  that  time.  We  worked  together  from 
January  15th  and  on  through  and  it  was  February 
or  some  time  when  we  got  the  commitment.  When 
we  got  the  commitment  I  was  all  through.  They 
didn't  kick  me  out  before  that  though. 

Q.  I  understand  that.  I  believe  we  have  gone 
through  that,  Mr.  Waxberg.  When  did  you  arrive 
at  this  figure  of  one  million  six  hundred  ninety-four 
thousand  three  hundred  forty  dollars  that  was  ar- 
rived at  with  the  FHA? 

A.  That  was  arrived  at  in  the  architects'  office. 
We  got  that  figure  from  pliunbing  companies,  steel 
companies,  various  supply  houses.  Mr.  Chiarelli 
helped  compile  those  figures.  We  worked  together 
on  it.  There  was  other  fellows  involved,  too,  like 
heating  engineers  and  so  on  and  so  forth. 

Q.     Mr.  Waxberg,  in  your  experience  as  a  build- 
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ing  contractor,  are  drill  logs  and  surveys  necessary 
for  architectural  plans  to  be  drawn  on  a  building 
such  as  the  one  that  Mr.  Hill  contemplated  building 
at  that  time?  A.     Yes. 

Mr.  McNabb:  I  object  to  that  as  no  proper 
foundation  having  been  made,  no  showing  that  he 
knows,  no  showing  the  purpose  for  which  they 
would  be  required. 

The  Court:  I  will  permit  the  answer.  I  concede 
that  the  type  of  building,  if  any,  is  very  indefinite. 
He  may  answer.  [43] 

Mr.  Waxberg:  Well,  I  have  never  heard  of,  I 
have  been  in  the  construction  business  for  years  and 
years  and  I  never  heard  of  a  building  l^eing  con- 
structed without  finding  out  what  kind  of  soil  or 
what  kind  of  foundation.  I  have  been,  most  every 
government  agency  has  to  have  a  plot  plan  in- 
dicating, even  on  a  FHA  home  you  have  to  show 
the  surrounding  area.  That  I  know. 

Mr.  McNabb:  I  object  to  that  answer,  move  that 
it  be  stricken  on  the  grounds  that  it  isn't  responsive 
to  the  question.  Not  within  the  issues. 

Mr.  Waxberg:  Then  I  misunderstood  the  ques- 
tion. 

The  Court :    It  is  ordered  stricken.  Maybe  we  will 
have  the  question  read  or  rephrased,  just  as  you 
>'  like. 

Mr.  Hepp:    I  will  rephrase  it. 

Q.  (By  Mr.  Hepp) :  What  type  of  building, 
what  was  the  subject  matter  of  your  agreement  with 
Mr.  Hill,  what  type  of  building'? 
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A.     Concrete. 

Mr.  McNabb:  I  object  to  that  as  having  no  bear- 
ing on  the  issues  of  this  case.  I  think  it  is  supposed 
to  be  preliminary  to  the  question  he  asked  previ- 
ously. At  this  stage  it  is  not  relevant. 

Mr.  Hepp:  Your  Honor,  I  don't  know  how  you 
would  show  what  type  of  footings  were  necessary 
unless  you  show  what  type  of  building. 

The  Court :    He  may  answer.  [44] 

Mr.  Waxberg:  It  was  an  apartment  building 
built  out  of  concrete,  a  concrete  apartment  building. 

Q.  (By  Mr.  Hepp)  :  jingle  or  multiple  story 
building  % 

A.  Multiple  story,  seven  story  building  I  believe 
it  was. 

Q.  Does  the  construction  of  such  a  building  re- 
quire a  showing  of  what  was  under  the  ground  for 
the  purpose  of  determining  the  type  and  size  of 
footings  to  support  that? 

A.     It  certainly  does. 

Mr.  McNabb:  Just  a  minute.  I  object  to  that 
and  move  that  the  answer  be  stricken  on  the  grounds 
that  at  this  stage  of  the  proceedings  we  are  not 
discussing  the  building  as  such  and  the  answer  to 
the  question  is  not  material,  and  I  move  that  it 
be  stricken. 

The  Court:    It  may  stand. 

Q.    (By  Mr.  Hepp)  :    I  believe  you  testified  that 
you  hired  some  findings,  some  drill  logs? 
A.     That's  right. 
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Q.  Were  those  findings  of  service,  of  value  to 
Mr.  Hill^ 

Mr.  McNabb:  I  object  to  that  as  calling  for  a 
conclusion. 

The  Court:    He  may  answer. 

Mr.  Waxberg:  The  findings  were,  yes,  they  were. 
The  commitment  was  based  on,  that  is  part  of  what 
the  commitment  was  [45]  based  on.  It  was  approved 
by  the  FHA. 

Q.  (By  Mr.  Hepp)  :  Can  you  state  the  reason- 
able value,  Mr.  Waxberg,  of  your  services  to  Mr. 
Hill  in  connection  with  the  preliminary  surveys,  all 
that  work  that  you  did  which  he  profited  by,  if  any, 
up  to  the  point  of  FHA  commitment? 

Mr.  McNabb:  Object  to  that  as  being  not  the 
best  evidence,  calling  for  a  conclusion. 

The  Court:    He  may  answer. 

Mr.  Waxberg:  Well,  yes,  I  feel  that  I  lost  out 
in  many  ways  by  spending  my  time  on  this  par- 
ticular project. 

Q.  (By  Mr.  Hepp)  :  We  are  now  talking  about 
the  value  of  services  to  Mr.  Plill  as  set  forth  in  your 
third  cause? 

A.  Well,  it  is  certainly  worth  a  hundred  dollars 
a  day  for  my  time  that  I  spent  on  it. 

Q.     How  many  days  did  you  spend  ? 

A.     I  believe  it  was  forty-three  days. 

Mr.  Hepp:    You  may  question  the  witness. 

Mr.  McNabb :  Are  you  reserving,  Mr.  Hepp,  your 
offer  of  these  identifications  purposely?  It  is  all 
right  if  you  are. 
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Mr.  Hepp:  I  believe  we  have  until  the  close  of 
the  case.  There  may  be  more.  We  didn't  want  to 
take  up  the  Court's  tune. 

The  Court :    Very  well,  very  well.  [46] 

Cross  Examination 

Q.  (By  Mr.  McNabb)  :  Now,  Mr.  Waxberg,  when 
was  the  first  time  that  you  discussed  a  building  vA\\l 
either  Mr.  or  Mrs.  Hill? 

A.  As  I  said  before,  it  was  some  time  in  De- 
cember of  1949. 

Q.    You  don't  recall?  A.     In  my  office. 

Q.     You  don't  recall  the  day? 

A.  No,  I  don't  recall  the  day.  It  was  in — (In- 
terrupted) 

Q.  Do  you  know  why  they  came,  or  who  came 
to  you?  A.    Mr.  Hill. 

Q.     Mrs.  Hill  did  not  accompany  him? 

A.    No. 

Q.    Was  anyone  else  present  at  that  meeting? 

A.    I  believe  Bill  Berklid  was. 

Q.     Was  there  anyone  else  present  there? 

A.     I  don't  remember. 

Q.  Prior  to  the  time  that  you  had  that  meeting 
with  Mr.  Hill  had  you  had  a  conversation  with 
anyone  at  all  concerning  the  possibility  of  Mr. 
Hill's  building,  or  constructing  or  having  con- 
structed a  building?  A.     No. 

Q.  At  that  time  had  you  ever  discussed  the  con- 
struction of  a  building  for  Mr.  Hill  with  Mr.  Or- 
sini  ?  A.     No. 
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Q.  What  sort  of  a  building  or  type  of  a  building 
Avas  discussed  at  that  December  meeting?  [47] 

A.     This  apartment  building. 

Q.    Where  was  that  to  be  located? 

A.  It  was  to  be  located  facing  Lacey  between 
First  and  Second. 

Q.  How  many  streets  was  that  building  to  face 
on?  A.     Three  streets. 

Q.     How  deep  was  it  to  be,  east  and  west? 

A.  I  don't  remember  the  figures  other  than  I 
know  it  is  longer  on  the  First  Street  side  than  on 
the  Second  Street  side  and  it  was  to  cover  the  full 
of  Lacey. 

Q.  ISToAv  then,  for  the  purpose  of  the  record, 
was  that  building  ever  constructed?  A.     No. 

Q.  Was  a  building  even  similar'to  that  one  ever 
constructed  ?  A.     No. 

Mr.  Hepp:  I  object  to  that  imless  counsel  de- 
fines what  he  means  as  similar. 

The  Court:     The  witness  has  answered. 

Q.  (By  Mr.  McNabb)  :  How  many  stories  was 
that  building  to  be,  Mr.  Waxberg? 

A.     That  was  a  seven  story,  I  believe. 

Q.    Was  it  to  have  a  basement?  A.    Yes. 

Q.     How  much  of  a  basement  ? 

A.    Well,  it  was  over  the  full  area.  [48] 

Q.  What  sort  of  a  building  was  it  to  be,  busi- 
ness, office,  or  what  sort?  A.    Apartments. 

Q.    How  many? 

A.    And  business  on  the  first  floor. 

Q.    I  beg  your  pardon,  I'm  sorry. 
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A.  Business  on  the  first  floor  and  apartments 
on  the  upper  floors. 

Q.  How  many  apartments  were  there  to  be  in  the 
building?  A.    I  don't  remember. 

Q,  Now,  is  that  the  only  building  that  you  ever 
discussed  with  Mr.  Hill?  A.    Well,  yes. 

Q.  You  did  not  discuss  with  him  the  construc- 
tion of  any  other  type  building? 

A.  Well,  we  discussed  several  types,  I  presume, 
when  we  first  started  out,  but  this  was  the  con- 
clusion of  it. 

Q.  Now,  I  am  talking  to  you  about,  at  the  first 
meeting.  That  is  the  only  thing  I  am  interested  in 
right  now? 

A.  No,  I  think  there  was  a  different  building. 
I  believe  Mr.  Hill  had  a  preliminary  sketch  that, 
oh,  let's  see,  that  Alaska  Architectural  had  made  up 
for  him. 

Q.     What  sort  of  a  building  was  that,  sir? 

A.    As  I  recall,  it  was  a  concrete  building. 

Q.     How  large  a  building  was  it  to  be?  [49] 

A.  I  don't  remember  because  we  didn't  go  into 
it  very  far. 

Q.  So  at  the  first  meeting  you  did  not  in  fact 
discuss  the  construction  of  an  apartment  building 
facing  on  First,  Lacey  and  Second,  but  you  dis- 
cussed a  building  that  the  preliminary  plans  of 
which  were  drawn  by  Alaska  Architectural  Engi- 
neering Company? 

A.     That's   right.   I   don't   remember   what   that 
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drawing  was  because  I  believe  I  only  saw  it  one 

time. 

Q.  Now,  did  you  discuss  the  financing  of  that 
building "? 

A.  Of  the,  it  would  be  that  Alaska  Architectural 
brought  ? 

Q.     That's  right. 

A.     I  don't  recall.  I  don't  think  so. 

Q.  What  sort  of  a  building  was  it,  do  you  have 
any  recollection  at  all? 

A.  I  have  no  recollection  because  that  was  put 
aside  practically  right  away  because  we,  I  don't 
remember  it. 

Q.  Now  then,  did  you  discuss  FHA  financing  at 
the  time  of  the  first  meeting? 

A.     That  I  don't  recall. 

Q.     Did  you  discuss  money  at  all? 

A.     I  don't  even  recall  that. 

Q.  When  did  you  get  to  the  stage  of  the  pro- 
ceedings to  commence  discussing  money? 

A.  Well,  there  w^as  several  meetings  and  I  don't 
remember  just  when  they,  I  think  some  time  in 
January  when  Rudy,  I  had  nothing  to  do  with  the 
financing  in  the  first  place.  Rudy  was  [50]  to  look 
after  that.  That  was  his  phase  of  it,  that  is  what 
he  was  going  to  do  and  he  wanted  me  to  do  the 
building.  The  financing  I  had  nothing  to  do  with. 

Q.  Do  you  now  have  any  recollection  of  Rudy 
going  to  San  Diego  over  the  holidays  in  that  very 
year  to  visit  with  his  children  and  then  coming 
back  to  Seattle? 
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A.     I,  yeah,  I  have  a  recollection  of  that,  yes. 

Q.  Now,  then,  do  you  have  any  present  recol- 
lection of  your  discussions  prior  to  the  time  that 
Rudy  went  outside  of  building  a  business  building 
with  an  RFC  loan? 

A.  There  may  have  been.  There  was  quite  a 
few,  there  was  quite  a  few  proposals  as  I  recall.  I 
don't  remember.  I  don't  remember  those  things. 

Q.  And  in  fact  the  plans  that  were  prepared  by 
Alaska  Architectural  and  Engineering,  that  was  in 
fact  plans  for  a  business  building,  was  it  not? 

A.     I  don't  remember. 

Q.     Could  have  been  though? 

A.     It  could  have  been,  yes. 

Q.  Do  you  now  recall  that  the  plans  or  the  draw- 
ing that  was  in  fact  prepared  by  Alaska  Architec- 
tural Engineering  was  nothing  at  all  like  the  build- 
ing as  it  was  figured  to  front  on  First,  Second  and 
Lacey? 

A.  That's  right,  as  I  remember  it  wasn't  that 
kind  of  a  building.  [51] 

Q.  It  was  something  entirely  distinct,  was  it  not  ? 
Now,  you  say  at  this  time  you  do  not  now  recall  the 
number  of  imits  that  were  to  be  included  in  the  big 
building?  A.     No,  I  don't  remember. 

Q.  You  do  recall,  Mr.  Waxberg,  that  you  testi- 
fied under  oath  by  stipulation  between  Mr.  McNealy 
and  me  on  the  8th  day  of  May,  1952,  at,  from  2:15 
p.m.  on  that  afternoon,  do  you  not? 

Mr.  Hepp:  Just  a  minute.  I  object  to  any  ques- 
tions put  concerning  that  matter.  I  don't  think  it 
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is  relevant,  pertinent.  It  is  not  before,  in  the  issues 
here.  That  was  not  filed.  As  a  matter  of  fact,  the 
rules  were  breached  when  it  was  taken.  We  object 
to  any  reference  being  made  to  it  at  all. 

The  Court :  The  Court  has  been  wondering  about 
the  interrogatories  that  might  have  been  taken.  I 
see  no  action  taken  on  it. 

Mr.  McNabb:  Oh,  there  is  another  matter  of 
interrogatories  which  may  be  reflected  by  the  file, 
your  Honor,  but  I  am  talking  about  a  stipulation  in 
which  Mr.  Waxberg  testified  at  a  deposition. 

The  Court :  May  I  see  the  stipulation  you  refer  to. 

Mr.  McNabb:  Well,  it  never  was  filed  but  that 
does  not  alter  the  fact  that  the  testimony  was  taken 
and  it  was  under  oath  in  the  presejice  of  Mr.  Mc- 
Nealy  and  myself. 

The  Court:  What  was  the  nature  of  the  stipula- 
tion? 

Mr.  McNabb:  That  the  deposition  might  be 
taken.  [52] 

The  Court:  Was  the  deposition  taken  for  use  in 
this  case? 

Mr.  McNealy:  If  the  Court  please,  I  recall  it 
has  been  a  couple  years  or  so  ago.  I  don't  remem- 
ber that  we  had  a  signed,  I  don't  believe  that  there 
was  a  signed  stipulation.  I  think  there  was  an 
agreement  between  Mr.  McNabb  and  I  that  Mr. 
Waxberg's  deposition  could  be  taken  and  in  fact 
was  taken  and  I  was  present  when  it  was  taken  in 
Mr.  McNabb's  office  and  I  was  present.  However, 
since  there  were  no  preliminaries  arranged  as  I  re- 
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member  in  regard  to  objections  or  any  formal  parts 
made  to  the  deposition  I  don't  believe  that  it  was 
ever  signed  by  the  defendant  here,  but  it  definitely 
was — (Interrupted) 

The  Court:  Well,  the  Court  will  permit  no  ref- 
erence to  a  purported  deposition  unless  counsel  lays 
the  proper  foundation  by  the  filing  of  the  proper 
papers,  stipulations  and  so  forth,  so  the  Court  will 
know  whether  or  not  it  was  properly  taken  on 
notice  or  on  agreement.  There  is  nothing  in  the 
original  file  unless  counsel  can  point  it  out  to  me 
that  clarifies  the  matter. 

Mr.  McNabb :  For  the  purpose  of  the  record, 
your  Honor,  I  would,  I  don't  know  that  it  is  par- 
ticularly important  at  this  time,  but  I  would  like 
to  get  it  stated  now  once  and  for  all  that  without 
a  stipulation  Mr.  Waxberg  would  not  have  ap- 
peared at  my  office.  Without  a  stipulation  Mr.  Mc- 
ISTealy  would  not  have  appeared  at  my  office.  With- 
out a  stipulation  Mr.  Waxberg  would  not  have  an- 
swered the  questions  that  were  propounded  to  him 
nor  would  [53]  a  stenographer  have  been  present 
who  took  the  matter  in  shorthand,  nor  certainly 
would  we  have  gone  to  the  time  and  the  ti'ouble 
and  the  expense  of  typing  the  deposition  which  Mr. 
Vfaxberg  did  not  refuse  to  sign,  but  which  he  just 
didn't  sign  and  I  have  the  certificate  of  the  stenog- 
rapher who  took  the  deposition  and  I  can  certainly 
produce  Mr.  Parrish  who  swore  the  witness  before 
any  of  his  testimony  was  taken.  I  think  it  is  all 
quite  abundant  from  what  occurred  that  the  deposi- 
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tion  was  taken  and  without  objection. 

The  Court:  Well,  it  seems  to  the  Coui-t  that  if 
counsel  during  the  trial  is  going  to  rely  on  a  depo- 
sition that  it  should  be  made  a  part  of  the  original 
Court  file.  I  have  gone  through  the  file  carefully 
and  I  found  interrogatories  to  defendant  and  I 
found  a  motion  that  evidently  has  never  been  taken 
care  of  and  I  find  no  deposition  in  the  file  of  this 
particular  witness,  the  plaintiff.  If  counsel  wishes 
to  get  the  file  in  order  the  Court  will  permit  it. 

Q.  (By  Mr.  McNabb)  :  Mr.  Waxberg,  you  did, 
w^hen  did  you  finally  become  aware  of  the  number 
of  apartments  or  the  number  of  units  to  be  placed 
in  the  building? 

A.  I  believe  upon  the  return  of  Mr.,  when  Mr. 
and  Mrs.  Hill  returned  from  San  Diego  or  from 
south,  they  stayed  at  this  auto  court,  they  phoned 
me  to  come  down  to  Seattle  and  they  had  then,  or 
they  then  had  a  preliminary  drawing  of  this  apart- 
ment in  [54]  Chiarelli  and  Kirk's  office  as  I  recall 
it.  That  is  the  first  time  that  I  knew  that  Chiarelli 
and  Kirk  was  in  it,  was  making  up  the  drawings. 
Now,  I  may  be  wrong  for  that,  that  is  just  about 
the  way  it  was. 

Q.  You  say  then  when  you  went  out  the  prelimi- 
nary plans  were  prepared? 

A.  They  were,  they  had  been  prepared  by  Chia- 
relli and  Kirk  to  a,  well,  just  a  rough,  very  rough 
preliminary  plan  and  then  later  on  as  time  when 
on  why  we  got  them  to  a  point  to  where  we  could 
present  them  to  the  FHA  for  a  commitment. 
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Q.  And  how  many  apartments  were  there  to  be 
in  the  building? 

A.  I  don't  remember.  This  was  five  years  ago 
and  I  was  kicked  out  of  the  deal  and  I  have  got 
other  work  to  do  than  to  remember  that. 

Q.     Do  you  recall  when  you  went  out  ? 

A.  I  believe  it  was  the  latter  part  of  January, 
1950,  29th  or  thereabouts. 

Q.     The  29th  of—  (InteiTupted) 

A.     Thereabouts. 

Q.     Of  January? 

A.  I  think  so.  Maybe  it  was  earher  than  that.  I 
don't  remember.  I  was  out  there  three  or  four 
times.  My  hotel  bills  indicate  the  date  that  I  was 
out  there. 

Q.  Well,  how  long,  how  many  days  did  you  go 
out  before  you  reached  an  agTeement  to  the  con- 
struction of  this  building?   [55] 

A.  I  believe  I  was  out  there  fourteen  days  one 
tune. 

Q.  Was  that  the  fii'st  time  that  you  were  out  or 
the  second  tune  or  do  you  have  any  present  recol- 
lection ? 

A.    I  believe  it  was  the  second  time. 

Q.     That  you  were  out  fotu'teen  days? 

A.  I  believe  it  was  fourteen  days  I  was  out  one 
time.  Three  or  four  days  another. 

Q.  But  the  only  way  that  we  can  establish  tlien 
the  first  trip,  the  date  of  the  first  trip  that  you 
made  out  is  bv  the  hotel  bill? 
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A.  The  date  that  I  was  down  there.  I  would 
say  it  was. 

Q.  Well,  do  you  recall  where  you  stayed  that 
first  time? 

A.  I  believe  I  stayed  in  this  auto  court  the  first 
time.  I  am  not  sure,  or  was  that,  no,  I  can't  re- 
member. 

Q.  Let  me  ask  you  this,  Mr.  Waxberg,  are  these 
receipts  for  all  of  the  hotel  bills  that  you  had  in 
connection  with  the  trip? 

A.  I  believe  so.  I  might  not  have  them  all  there 
but  that  is  all  that  I  found  any\vay,  that  I  have 
any  record  of. 

Q.  Well,  the  first  one  that  I  can  find  here  is  the 
motor  court,  Munson's  Motor  Court  and  it  is  dated 
the  1st  of  February  as  rental  from  January  29  to 
February  1  inclusive.  Do  you  believe  that  to  be  the 
first  trip  that  you  made  out? 

A.    May  I  ask  a  question? 

Q.     Sure. 

A.  When  is  that  one  from  the  Baranoff  Hotel 
in  Juneau,  when  is  that  dated?  [56] 

Q.     Oh,  that  is  February  the  4th. 

A.  In  Juneau.  Well,  then,  it  must  have  been  one 
previous  to  that  then  because  I  spent  more  time 
between  the  time  that  we  went  to  Juneau  than  two 
days.  That  I  know. 

Q.  Plaintiff's  Identification  No.  2  shoTvs  a  date 
in  May,  hotel  bill.  Plaintiff's  Identification  4  is  a 
hotel  bill  showing  a  date  as  March  the  1st.  Plain- 
tiff's Identification  5  is  a  hotel  bill,  March  the  12th. 
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Identification  3  is  Juneau,  the  Baranoff,  FeBruaiy 
4;  and  No.  1  is  an  auto  court  in  Seattle,  I  take  it. 
February  1st.  Now,  you  have  no  earlier  receipt,  do 
you  now,  then  believe  that  your  January  29th  trip 
was  the  first  one?  A.    Must  be. 

Q.  And  at  the  time  that  you  went  out  on  the 
29th  of  January  that  was  the  first  time  that  you 
could  have  seen  any  plans  or  any  specifications  at 
all  for  the  building? 

The  Court :  I  don't  know  that  the  witness  under- 
stood that  as  a  question.  It  was  sort  of  a  statement. 
Were  you  thinking? 

Mr.  Waxberg:  I  was  thinking.  I  was  trying  to 
recollect  on  that  deal.  It  just  doesn't  tie  in.  That  is, 
because  I  spent  a  considerable  time  on  those  draw- 
ings before,  before  we  went  to  Juneau  and  accord- 
ing to  this  Juneau  bill  why  we  were  there  February 
4th  and  I  don't  believe  that  that  commitment  was 
issued  and  I  am  just  wondering  if  that  Jimeau  bill 
belongs  to  the  deal  at  all.  [57] 

Q.  (By  Mr.  McNabb) :  Fact  of  the  matter  is 
that  it  doesn't  belong  in  it  at  all? 

A.    Well,  I  don't  know. 

Q.  It  was  way  late  in  February  when  the  plans 
were  taken  to  Juneau,  wasn't  it? 

A.     It  seems  to  me  that  that's  right. 

Q.  Because  the  608  expired  on  the  28th  day  of 
February  and  you  got  there  right  at  the  deadline? 

A.     That's  right. 

Q.  So  that  the  4th  of  February  couldn't  possibly 
be  part  of  this  deal,  could  it? 


A.  E.  Waxherg  85 

(Testimony  of  A.  E.  Waxberg.) 

A.  No,  I  don't  think  so.  That  is  what  I  was 
thinking  about  because  it  doesn't,  I  don't  know  how 
that  bill,  I  don't  even  recall  being  in  Juneau  on 
that  date  when  it  comes  right  down  to  it.  That  is 
why  I  couldn't  answer  your  question  because  this 
doesn't  make  sense. 

Q.  Now,  you  know  Al,  it  was  late  in  February 
before  you  ever  went  to  Juneau  with  the  plans'? 

A.     I  know  it.  At  least  as  I  recall  it  was,  yeah. 

Q.  I  think  by  refreshing  your  memory  we  can 
tie  this  thing  down  very  tight  in  that  regard  be- 
cause you  must  have  a  recollection  that  the  608  ex- 
pired late  in  February  and  you  had  to  hurry  like 
mad  to  get  there? 

A.  I  believe  it  was  some  time  i^i  March  that  we 
were  in  Juneau.  [58] 

Q.  Now  then,  in  that  regard,  having  refreshed 
your  memory  to  that  extent,  do  you  now  believe  that 
the  29th  of  January  was  your  first  night  in  Seattle  ? 

A.     I  believe  it  was  about  the  first  time. 

Mr.  McNabb:  May  we  then,  your  Honor,  have  a 
recess. 

The  Court:  Yes,  I  ask  that  the  jury  heed  the 
admonition  previously  given  and  we  will  take  a  ten 
minute  recess. 

Clerk  of  Court:  Court  is  recessed  for  ten  min- 
utes. 

(Thereupon,  at  3:55  p.m.,  the  Court  took  a 
recess  until  4:05  p.m.,  at  which  time  it  recon- 
vened and  the  trial  of  this  cause  was  resumed.) 
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The  Court:  The  parties  have  both  stipulated  as 
to  the  presence  of  all  persons  in  the  jury  box. 

A.  E.  WAXBERG 

the  witness  on  the  stand  at  the  time  the  recess  was 
taken,  resumed  the  stand  for  further  cross  examina- 
tion. 

Q.  (By  Mr.  McNabb) :  Kow,  Mr.  Waxberg, 
have  you  refreshed  your  memory  as  to  a  possible 
earlier  trip  than  that  indicated  by  the,  or  earliest 
receipt  that  we  have  ? 

A.  Oh,  I  believe  in  January  or  the  first  of  Feb- 
ruary was  the  first  trip. 

Q.  And  was  that  then,  that  is  the  29th  day  of 
January  if  the  receipt  is  correct,  the  first  oppor- 
tunity that  you  had  had  to  talk  to  Mr.  and  Mrs. 
Hill?  [59] 

A.  Ko,  I  don't  think  so.  I  think  we  were,  we 
talked  about  this  building  quite  some  time  before 
they  left  here. 

Q.  Well,  I  know,  naturally.  My  question  was 
not  proper  in  that  regard,  but  the  first  opportunity 
that  you  had  had  to  see  them  since  they  went  out- 
side just  shortly  before  Christmas'? 

A.     I  believe  so. 

Q.  In  other  words,  they  did  not  return  to  Fair- 
banks, did  they*? 

A.     I  don't  believe  they  did. 

Q.    And  you  had  not  gone  outside  ?  A.     ISTo. 

Q.  Consequently  it,  just  to  be  sure  now,  did 
you  stay  at  any  other  place  besides  this  one,  I  mean 
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on  the  first  trip  out,  other  than  that  motor  court, 

Munson's  Motor  Court? 

A.     Gee,  I  don't  remember. 

Q.  Then  to  the  best  of  your  recollection  at  this 
time  the  first  time  you  saw  Mr.  and  Mrs.  Hill  after 
they  went  outside  was  on  the  29th  day  of  January 
of  1950? 

A.  Probably  the  first  time  I  saw  them.  However, 
I  talked  to  them  over  the  phone  several  times. 

Q.  And  that  was  the  first  time  that  you  had  been 
able  to  see  the  preliminary  drawings  that  had  been 
prepared  by  Chiarelli  and  Kirk? 

A.  Well,  they  were  by  no  means  complete  when 
I  saw  them. 

Q.     On  the  29th  they  were  not  complete?  [60] 

A.  On  the  29th.  They  weren't  even,  not  more 
than  started.  An  outline  of  them  is  what  it  was  as 
I  recall  it. 

Q.  Do  you  nov/  know,  Mr.  Waxberg,  the  munber 
of  apartments,  apartment  units  that  were  to  be  in 
the  building?  A.     No,  I  don't. 

Q.  Had  any  plans  or  drawings  been  forwarded 
to  you  as  a  result  of  the  Hills  presence  in  Seattle 
and  your  presence  in  Fairbanks? 

A.     I  don't  recall  that  there  was. 

Q.  Your  recollection  at  this  time  is  then  that  the 
first  time  that  you  saw  any  sort  of  drawing  in  ref- 
erence to  an  apartment  building  is  on  or  about  the 
29th  day  of  January? 

A.    As  I  recall  it,  yes,  sir. 

Q.    Did  you   agree  to   construct   an   apartment 
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building  without  having  seen  even  any  preliminary 

plans  for  it? 

A.  I  might  as  well,  I  might  say  yes  because  the 
whole  essence  of  the  whole  deal  was  the  FHA 
would  allow  so  much  money  and  it  was  a  matter  of 
getting  a  building  constructed  for  that  price.  It  had 
to  be  designed  so  that  it  could  come  under  that 
amount  of  money  and  we  worked  quite  some  time 
before  we  got  it  to  where  it  could  be  constiTicted 
for  that  amount  of  money  and  a  profit  made.  I  cer- 
tainly wouldn't  go  down  to  Seattle  without  having 
some  kind  of  an  agreement  or  Rudy  Hill  would  not 
come  to  my  office  and  discilss  this  thing  if  he  didn't 
have  something,  if  he  didn't  have  intent  that  we 
should  work  together  on  it.  [61] 

Q.  Mr.  Waxberg,  do  you  know  what  the  maxi- 
mum amount  that  the  FHA  would  allow  per  unit  in 
a  multiple  story  apartment  building? 

A.  They  have,  it  was  three  different  prices.  I 
know  there  was,  or  two  different  classified  classifi- 
cations of  apartments  and  they  had  a  different 
amount  set  up  for  each  one,  but  I  can't  remember 
those  figures.  This  is  five  years  ago. 

Q.  Now,  did  they,  do  you  know  or  did  you  then 
know?  A.     I  did  then  know,  yes. 

Q.  What  the  maximum  amount  was  that  they  al- 
lowed, that  the  FHA  allowed? 

A.     I  did  at  that  time,  yes. 

Q.  Had  you  talked  to  the  FHA  people  prior  to 
the  29th  of  January? 

A.     That  was,  Mr.  Hill  had  done  that. 
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Q.    He  had  done  that? 

A.     He  had  done  that. 

Q.  Do  you  know  whether  they  had  a  minimum 
amount  per  unit  that  the  FHA  would  grant? 

A.  Well,  as  I  recall  it  they  had  a  minimum 
square  foot  basis  that  you  could  work  on. 

Q.     Per  unit?  A.     Per  unit,  yes. 

Q.  But  that,  of  course,  has  nothing  to  do  with 
dollars  per  unit?  [62] 

A.  Well,  yes,  it  was  based  on  dollars  per  unit 
as  well.  So  many  square  feet  for  so  many  dollars 
is  what  they  would  allow. 

Q.  Yes,  I  know,  but  do  you  know  whether  they 
had  such  a  thing  as  a  minimiun  amount  that  they 
would  grant? 

A.    ISTo,  I  don't  believe  so. 

Q.  Was  there  any  element  of  chance  or  element 
of  risk  in  securing  an  FHA  commitment  to  build 
a  building  or  is  it  just  a  matter  of  putting  in  an 
application  and  you  get  the  commitment? 

A.  No,  you  have  to  come  up  with  a  piece  of 
property  and  a  certain  amount  of  money  along  with 
this  commitment  in  order  to  get  it. 

Q.  Let  me  ask  you  this,  do  you  know  whether,  or 
did  you  at  that  time  know  whether  or  not  the  FHA 
might  allow  something  less  per  unit  than  their  max- 
imum? A.     That  I  don't  know. 

Q.     For  construction?  A.    I  don't  know. 

Q.    Did  you  know  it  at  that  time? 

A.    I  think  I  knew  all  about  it  at  that  time,  yes. 

Q.     Did  you  not  know  then  that  the,  that,  that 
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there  was  a  great  deal  of  difference  between  xDut- 
ting  in  an  application  for  an  FHA  coroinitment  to 
build  a  building  for  a  particular  price  and  the 
amount  that  the  govermuent  or  the  FHA  might 
back  or  guarantee  for  the  construction  of  it? 

A.  Well,  this  figure  of  one  million  six  hmidred 
some  odd  [63]  thousand  dollars  were  for  some 
apartments  of  different  types  and  I  know  that  the 
figure  was  agreed  upon  by  the  FHA,  but  I  don't 
remember  the  number  of  apartments  or  the  kind, 
maybe  there  was  two  hundred  or  ninety.  I  don't 
remember  which. 

Q.  Now,  you  tell  us  that  you  had  not  seen  Mr. 
Hill  between  the,  some  time  in  December  prior  to 
Christmas  of  1949  and  the  29th  day  of  January, 
1950? 

A.  Well,  that  is  just  an  assmnption.  I  couldn't 
swear  to  that  because  that  is  a  long  time  ago.  When 
you  ask  me  a  question  like  that  I  can't  say  yes  or 
no  on  it. 

Q.  When  you  say  that  the  FHA  agreed  to  some- 
thing, are  you  talking  about  the  commitment  that 
was  actually  issued?  A.    Well,  yes. 

Q.  They  did  not  agree,  or  the  FHA  people  did 
not  agree  to  anything  prior  to  the  time  that  the 
commitment  was  issued,  did  they?  A.     l^o. 

Q.  Fact  of  the  matter  is,  they  agreed  with  a 
great  many  reservations  in  their  commitment  dated 
the  24th  day  of  February? 

A.  Well,  all  the  figures  were  compiled  then  as 
to  the  various  costs  and  it  was  approved  by  the 
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FHA  and  the  FHA  man,  let's  see,  what  is  his  name. 

Q.     Staple?  A.     Staples,  that's  right. 

Q.     And  his  office  is  where  ?  [64] 

A.  His  office  was  in  Juneau  and  with  the  man 
at  the  head  of  it  in  Seattle  had  talked  it  over  with 
Mr.  Hill  and  Mr.  Chiarelli  that  the,  that  the  differ- 
ent costs  as  they  were  supposed  to  be  set  up  on  the 
form  that  they  have  was  O.K.  and  for  that  reason 
we  all  went  to  Juneau. 

Q.     And  you  went  to  Juneau  when? 

A.  That  I  don't  remember.  It  must  have  been 
in  March. 

Q.     In  March? 

A.  It  must  have  been,  or  right  after.  I  think 
that  that  commitment  was  back  dated  if  the  truth 
was  known  on  it.  We  couldn't  get  tinder  the  gun  on 
it  as  I  remember.  I  may  be  mistaken  on  that  be- 
cause we  were  working  against  time  so  close.  I  don't 
remember  if  it  was  the  24th  or  the  25th  that  the 
FHA  was  to  cease  to  exist  and  we  had  to  meet  that 
and  now  I  don't  remember  if  it  was  back  dated  or 
what. 

Q.  You  have  no  recollection  now  at  all  of  when 
you  went  to  Juneau? 

A.  I  would  have  to  check  my  airplane  ticket  or 
something. 

Q.  And  how  many  trips  did  you  make  to  Ju- 
neau? A.     Just  the  one  trip. 

Q.  Well,  now,  we  have  a  receipt  from  the  Bara- 
noff  dated  the,  the  4th,  the  4th  day  of  February; 
1950;  were  you  down  there  on  other  business? 
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A.  If  I  did,  I  don't  remember  it.  I  was  traveling 
around  quite  a  little  bit.  I  don't  recall  being  in 
Juneau.  [65] 

Q.     For  what  purpose  did  you  go  to  Juneau*? 

A.    Wellj  it  was  for  this  commitment. 

Q.  Did  you  take  the  application  with  you  at  that 
time?  A.    Mr.  Hill  had  it. 

Q.     Mr.  Hill  made  that  trip,  did  he? 

A.     Yes,  he  did. 

Q.     Who  else  went  along? 

A.  On,  Mrs.  Hill,  myself,  Chiarelli  and  I  believe 
Mr.  Sumter. 

Q.  What  else  did  you  take  with  you  at  that 
time?  A.    Who  else? 

Q.    What  else,  an  application? 

A.    An  application  and  the  drawings. 

Q.  An  application  for  a  loan  from  FHA,  is  that 
what  it  was? 

A.  Well,  it  was  some  drawings  for  their  appro- 
val. 

Q.  Well,  was  there  any  other  paper  work  in- 
volved in  the  thing  besides  just  the  drawings? 

A.  Well,  the  application  and  the  breakdown  on 
the  cost  of  the  job  and  so  forth. 

Q.  Those  were  taken  up  on  that  trip  on  the  4th 
then? 

A.     If  it  was  the  4th,  yeah. 

Q.     Fourth  of  February? 

A.  If  it  was  the  4th.  I  don't  know  whether  it 
was  the  4th  or  not.  It  is  the  only  trip  that  I  recall 
Hill  and  myself  and  Mr.  Sumter  and  Mr.  Chiarelli 
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went.  Now,  what  day  that  was,  I  don't  know.  [66] 

Q.  Well,  we  have  the  receipt  and  you  made  only 
one  trip? 

A.  Well,  I  only  made  one  trip  with  them,  yes, 
and  for  this  application.  I  might  have  made  another 
trip.  This  particular  deal  that  you  are  asking  me 
about  is,  I  don't  know  the  date.  What  I  am  trying 
to  imply  is  that  I  know  that  I  went  with  Hills  and 
Mr.  Sumter  and  Mr.  Chiarelli  for  the  sole  reason 
to  obtain  an  FHA  mortgage  for  this  building,  but 
what  date  I  don't  know. 

Q.  Do  you  think  that  this,  that  the  trip  that  is 
represented  by  the  receipt  from  the  Baranoff  Hotel 
dated  the  4th  of  February  is  not  the  trip  that  you 
went  with  those  named  persons? 

A.  I  tell  you  I  don't  know.  Could  be.  It  couldn't 
be. 

Q.  Let  us  assume  at  the  moment  that  it  was  not 
that  trip.  Do  you  have  any  recollection  of  what 
plans  and  specifications  for  the  building  were  sub- 
mitted mth  the  original  application? 

A.  Well,  it  was  the  plans  that  were  put  out  by 
Chiarelli  and  Kirk  and  the  preliminary  specifica- 
tions. That  I  know. 

Q.  Do  you  have  any  recollection  of  the  number 
of  pages  of  drawings?  A.     No. 

Q.  Would  you  recognize  the  drawings  if  you 
saw  them? 

A.  Yeah,  I  imagine  I  would  unless  they  worked 
on  them  after  I  last  saw  them. 

Clerk  of  Court:    Defendant's  Identification  A. 
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(Drawings  were  marked  Defendant's  Identi- 
fication A.)  [67] 

Q.  (By  Mr.  McNabb)  :  Now,  I  believe  you  testi- 
fied on  direct  examination  that  not  only  you  but 
Chiarelli  and  Kirk  and  Orsini  were  all  fired? 

A.     That's  right. 

Q.     As  quickly  as  the  commitment  was  issued? 

A.     That's  right. 

Q.     So  it  was —  (Interrupted) 

A.  I  was  told  by  Chiarelli.  That  is  how  I  found 
out,  really.  I  came  down  to  Chiarelli's  office  to  dis- 
cuss it,  to  discuss  the  building  and  he  had  told  Mr. 
Chiarelli  not  to  discuss  the  building  with  me  any 
further. 

Q.  At  any  rate  that  is  what  Mr.  Chiarelli  told 
you?  A.     That's  right. 

Q.  Mr.  Hill  didn't  tell  you  that,  Mr.  Chiarelli 
told  you  that  ? 

A.    Well,  I  couldn't  get  ahold  of  Hill. 

Q.  I  say  though,  Mr.  Hill  didn't  tell  you  that, 
Chiarella  told  you  that? 

A.    I  couldn't  get  Hill  to  tell  me  that. 

Q.  So  it  therefore  follows  that  Mr.  Hill  didn't 
tell  you?  A.    Well,  yes,  he  did. 

Q.     What  did  he  tell  you? 

A.  When  he  walked  out  of  the  room  in  the  New 
Washington  Hotel  he  slammed  the  door  and  that 
was  it.  We  are  through. 

Q.  Now,  I  will  hand  you  Defendant's  Identifica- 
tion A,  ask  [68]  you  if  you  know  what  that  is"? 

A.    Well,  this  is  not  the  drawing  that,  this  is, 
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oh,  yes,  I  guess  it  is  at  that.  These  are  the  draw- 
ings, yeah. 

Q.  Do  you  believe  those  to  be  the  drawings  that 
were  submitted  to  the  FHA  with  the  application  or 
a  copy  of  them? 

A.     I  would  say  so.  As  I  recall  it  now,  yes,  sir. 

Q.  Now,  that  then  is  a  copy  of  the  original 
specifications  that  were  submitted  at  the  time  of  the 
application  ? 

A.     The  drawings.  The  specifications,  no. 

Q.     These  are  not  the  specifications? 

A.  No.  The  specifications  had  stated  what  the 
different  kind  of  materials  to  be  used,  plumbing. 

Q.  Did  you  notice  how  many  pages  there  are 
there  ? 

A.     No,  1  didn't  count  them. 

Q.  Just  for  the  purposes  of  the  record,  will  you 
state  how  many  pages  there  are? 

A.     This  is  seven.  Sheet  No.  7. 

Q.  These  are  what  you  commonly  refer  to  as 
preliminary  plans? 

A.  That  is  what  I  would  call  preliminary  plans, 
yes. 

Q.  And  apparently  if  these  plans  were  sub- 
mitted to  the  FHA  on  the  4th  day  of  February  as 
we  must,  I  believe,  assume,  you  had  had  only  about 
fiYQ  days  to  examine  and  work  on  those  preliminary 
plans  ? 

A.  Oh,  I  wouldn't  say  the  2nd  or  the  4th  day 
of  February.  It  couldn't  be  because  the  commitment 
as  I  recall  ended  February  24th  and  we  were  work- 
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ing  against  a  deadline  and  I  am  [69]  quite  sure  that 
we  were,  it  couldn't  have  been  February  2nd  because 
we  were  working  on  a  definite  deadline  on  it.  I  re- 
member that. 

Q.     Well,  what  do  you  believe  the  facts  to  be  ? 

A.  I  believe  the  facts  to  be  that  we  rushed  up 
there  with  as  little  as  we  possibly  could  get  by  to 
get  this  commitment  made  under,  before  the  FHA 
ceased  to  function.  Now,  if  we  had  to  have  those  \ 
drawings  or  even  less  drawings  to  get  this  commit- 
ment through  why  the  FHA  building  would  never 
have  been  sanctioned.  This  building  or  that  building 
or  any  other  building  if  we  hadn't  got  under  the 
gun. 

Q.  Well,  when  do  you  believe  the  plans  were 
delivered,  with  the  application  or  not? 

A.  The  plans  were  delivered  with  the  applica- 
tions, yes. 

Q.  And  you  say  that  you  went  with  them  to 
Juneau?  A.     That's  right. 

Q.  At  the  time  that  the  application  was  sub- 
mitted ? 

A.     Yes,  I  did  but  I  took  no  part  in  that. 

Q.  Well,  I  know,  but  the  evidence  is  that  the 
only  time  that  you  were  in  Juneau  was  the  4th 
of  February? 

A.  Well,  I,  in  other  words  you  are  trying  to  say 
that  I  wasn't  never  in  Juneau  or  on  the  4th. 

Q.  I  am  not  trying  to  say  anything.  I  just  want 
to  get  the  facts  straight.  What  are  they? 
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A.  Well,  if  it  was  the  4th  the  commitment  was 
issued,  it  was  the  4th  that  I  was  there.  [70] 

Q.  You  were  there  in  Jimeau  on  the  date  that 
the  commitment  was  issued'? 

A.  Well,  at  the  time  that  Mr.  Sumter,  maybe,  I 
don't  know  when  it  was.  I  know  it  was  in  February 
some  time  or  maybe  it  could  have  been  even  possibly 
the  first  of  March. 

Q.  Well,  how  much  time  expired  between  the 
date  of  the  application  and  the  date  of  the  issuance 
of  the  commitment? 

A.     That  I  don't  know. 

Q.  Well,  it  wasn't  just  a  matter  of  a  few  days, 
was  it?  A.     That  I  don't  know. 

Q.     You  have  no  recollection  at  all?  . 

A.  I  know,  I  wasn't  following  fhrough  on  that. 
In  fact,  when  I  came  into  Juneau  that  time  I  didn't 
go  back  to  Seattle.  Mrs.  Hill  went  back  to  Seattle 
and  Mr.  Sumter  and  I  come  back  up  here  to  Fair- 
banks and  that  is  the  last  that  I  knew  of  until  I 
knew  I  was  kicked  out.  I  went  back  figuring  every- 
thing was  O.K.  and  some  time,  quite  some  time  later 
why  I  found  out  that  I  was  kicked  out  of  the  deal 
and  then  I  made  another  trip  to  Seattle  but  that 
date  I  don't  recall.  I  can  produce  it  if  it  is  neces- 
sary. 

Q.  Well,  Mr.  Waxberg,  I  don't  like  to  belabor 
the  point  but  I  am  trying  to  establish  if  we  can 
whether  or  not  you  were  present  in  Juneau  with 
Mr.  and  Mrs.  Hill  on  the  date  that  the  application 
was  submitted  to  the  FHA?  A.     I  was. 
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Q.    You  were  there? 

A.     I  was  there  with  Mr.  Chiarelli  as  well.  [71] 

Q.     How  many  trips  did  you  make  to  Juneau? 

A.     One  trip  is  all  I  can  recall. 

Q.  We  have  established  that  date  by  the  Bar- 
anoff  receipt. 

Mr.  Hepp:  Now,  I  object  to  that,  the  inferences 
under  that.  This  witness  hasn't  stated  he  identified 
that  money  having  been  paid  to  the  Baranoff.  He 
has  stated  he  is  not  certain  that  is  the  trip.  I  think 
counsel  has  gone  past  that  point. 

The  Court:  You  may  proceed  with  the  cross  ex- 
amination but  I  think  the  jury  understands  that 
the  witness  was  first  definite  as  to  the  receipt  and 
now  he  is  indefinite  but  you  may  proceed. 

Q.  (By  Mr.  McNabb)  :  But  you  only  made  one 
trip  to  Juneau  anyway? 

A.  As  I  recall.  I  may  have  made  two  but  I  don't 
remember. 

Q.  Well,  now,  Mr.  Waxberg,  will  you  testify 
that  the  first  trip  that  you  made  to  Seattle  was  on 
the  29th  of  January? 

A.  Well,  that  I  don't  know.  I  was  working  on 
this  thing  from  start  to  finish  but,  or  start  to  where 
I  dropped  off. 

Q.  Will  you  testify  that  you  made  a  trip  to  Se- 
attle prior  to  the  29th  of  January. 

A.     No,  I  don't  know  for  sure. 

Q.  Did  you  ever  see  a  copy  of  the  application 
for  the  loan? 
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A.  I  saw  a  copy  of  what  I  understood  was  the 
application  for  a  loan,  yes.  [72] 

Q.     Do  you  know  who  prepared  it? 

A.     No,  I  don't. 

Q.  You  do  recall  who  went  to  Juneau  on  that 
trip?  A.     Mr.  Sumter  did. 

Q.  Well,  Mr.  Chiarelli  had  nothing  to  do  with 
applications  for  loans,  did  he?  He  was  the  archi- 
tect? 

A.  Yes,  he  was  the  architect.  He  was  the  archi- 
tect. He  made  it  possible  that  the  application  could 
be  filled  out  and  submitted,  as  well  as  I  am  part  of 
that,  too. 

Q.  Do  you  believe  Mr.  Chiarelli  made  out  the 
formal  application  for  a  loan? 

A.     No,  I  don't. 

Q.  Do  you  have  a  present  opinion  as  to  who  did 
make  the  application,  make  out  the  formal  form? 

A.     No,  I  don't. 

Q.  You  don't  have  any  opinion  at  all  in  that 
regard  ? 

A.     Know  who  made  the  application  out? 

Q.     Yeah. 

A.    Well — (Interrupted) 

Mr.  Hepp :  Just  a  moment,  I  am  going  to  object 
to  that  as  argiunentative.  This  witness  said  he  didn't 
know  who  made  the  application  out.  I  think  that 
answers  the  question.  Counsel  is  trying  to  get  an 
answer  here  that  he  is  trying  to  make  something- 
out  of. 
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The  Court:  Did  Mr.  Hepp  make  an  accurate 
statement?  [73] 

Mr.  Waxberg:     I  believe  so. 

Q.  (By  Mr.  McNabb)  :  Do  you  know  why  Mr. 
Sumter  v/ent  along  on  that  trip? 

A.  Well,  he  was  working  v/ith  Mr.  Hill  all  the 
time  and  he  works,  operates  the  Washington  Mort- 
gage Company  and  I  don't  know  what  connection 
there  was  there. 

Q.     Did  you  ever  know? 

A.  Well,  I  probably  did  at  that  time.  I  know 
Mr.  Sumter  runs  a  bonding  firm  and  he  was,  took 
an  active  part  in  all  the  FHA  projects  going  at 
that  time.  That  I  know. 

Q.     He  was  working  v\^ith  Mr.  Hill? 

A.  Yes,  I  was  in  Mr.  Sumter's  office  several 
times. 

Q.     Why  were  you  in  Sumter's  office? 

A.     Well,  pertaining  to  this  FHA  deal. 

Q.  What  part  did  Mr.  Sumter  play;  what  did 
you;  did  he  ask  you  questions?  Let's  start  here. 
Why  did  you  go  to  Sumter's  office? 

A.  I  don't  know.  I  don't  remember  now.  I  was 
in  there  in  Sumter's  office  with  Mr.  Hill  as  I  recall 
a  time  or  two.  Now,  I  don't  remember  exactly  what 
we  were  in  there  for. 

Q.     A  time  or  two? 

A.     I  believe  it  was  a  couple  of  times. 

Q.  That  is  all  that  you  ever  called  on  Mr. 
Sumter  ? 

A.     There  might  have  been  more.  I  can't  remem- 
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ber.  That  is  four  years  ago,  five,  whatever  it  is. 

Q.  Now,  you  were  in,  right  in  the  middle  of 
this  thing  all  the  way  from  the  first  preliminary 
discussions  in  your  place  in  December  clear  up 
until  the  commitment  was  issued? 

A.  More  or  less.  I  wasn't  taking  care  of,  I  was 
spending  most  of  my  time  with  Mr.  Chiarelli  and 
various  material  outfits  and  so  forth. 

Q.  Do  you  know  how  many  applications  were 
made  for  a  loan  prior  to  the  time  that  the  commit- 
ment was  issued?  A.     No,  I  don't. 

Q.  Do  you  know  whether  there  was  more  than 
one  application  made  or  not? 

A.  No,  I  know  there  was,  one  application  made 
with  my  name  on  it  and  that  was_the  first  one. 

Q.     When  was  that  made? 

A.     Well,  that  I  don't  recall. 

Q.  Do  you  know  whether  there  was  any  ap- 
plications made  that  did  not  have  your  name  on 
them?  A.     That  I  wouldn't  know. 

Q.  Do  you  know  whether  the  commitment  when 
it  was  issued  had  your  name  on  it? 

A.     That  I  wouldn't  know. 

Q.  Do  you  know  whether  a  commitment  was  ever 
issued  ? 

A.    Well,  yes,  a  conmiitment  was  issued. 

Q.     How  do  you  know  that? 

A.  Well,  I  found  that  out  through  various 
sources.  [75] 

Q.    Did  you  ever  see  it  or  a  copy  of  it? 

A.     I  haven't  seen  the  commitment,  no. 
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Q.  Well,  you  alleged  in  your  complaint  that  your 
name  was  on  the  commitment,  that  you  and  Mr. 
Hill  were  partners  or  joint- venturers  or  something? 

A.    We  were  and  we  were  supposed  to. 

Q.  But  you  don't  know  now  whether  or  not  your 
name  was  even  on  the  commitment,  is  that  true? 

A.  I  don't  know  what  you  are  trying  to  prove. 
I  would  be  frank  with  you  if  I  knew  what  you  were 
trying  to  prove. 

Q.  Well,  I  just  want  to  know  whether  to  your 
knowledge  your  name  was  on  the  commitment  when 
it  was  issued? 

Mr.  Hepp:  I  am  going  to  object  to  that  unless 
he  says  as  a  sponsor  or  as  a  recipient  or  what?  I 
don't  think  counsel's  question  is  clear,  name  on  a 
commitment. 

The  Court:  I  think  he  can  answer  whether  or 
not  he  knows. 

Mr.  Waxberg :  My  name  was  on  the  commitment 
as  a  sponsor.  R.  P.  Hill  and  Waxberg.  The  first 
commitment  ever  issued  on  that  building. 

Q.  (By  Mr.  McNabb)  :  Do  you  know  the  date  it 
was  issued?  A.    No,  I  don't. 

Q.  And  you  do  not  know  how  many  applications 
were  made  but  you  do  know  that  the  one  that  you 
saw  had  your  name  on  it? 

A.  The  first  application  that  was  made  my  name 
was  supposed  [76]  to  be  on  it  and  was  on  it. 

Q.    You  sav\^  a  copy  of  it?  A.    Yes. 

Clerk  of  Court:    Defendant's  Identification  B. 
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(Application   for   Mortgage    Insurance    was 
marked  Defendant's  Identification  B.) 

Mr.  Hepp:  May  it  please  the  Court,  we  would 
like  to  look  at  that  Identification  before  any  ques- 
tions are  put  on  it. 

The  Court:    Very  well. 

Q.  (By  Mr.  McNabb) :  Mr.  Waxberg,  I  will 
show  you  Defendant's  Identification  B,  ask  you  if 
you  know  what  that  is? 

A.     It  is  an  application  for  mortgage  insurance. 

Q.  Is  that  a  copy  of  the  one  that  you  saw  or 
the  one  that  you  saw?  A.    Very  likely  is. 

Q.  What  is  the  date  on  that  application,  Mr. 
Waxberg  ? 

A.     This  is  January  31st,  it  looks  like.  this. 

Q.     That  appears  to  be  the  application,  does  it? 

A.    Yes. 

Q.  That  date  corresponds  rather  closely  to  your 
arrival  in  Seattle  and  subsequent  trip  to  Juneau? 

A.  It  appears  to  but  I,  I  wouldn't  be  too  sure 
about  this  deal.  No,  I  don't  think  so.  I  don't  think 
this  is  the  one  that  went  to  Juneau.  It  is  nothing 
that  has  been  signed  by  Juneau.  [77]  No,  I  don't 
think  so.  I  don't  think  that  is  the  paper. 

Q.  You  don't  think  that  is  what  paper,  Mr. 
Waxberg  ? 

A.  I  don't  know.  I  don't  remember  but  I  don't 
believe  that,  I  can't  believe  that  that  is  the  paper 
that  was  dated  January  31st,  1950,  that  that  is  the 
one  that  went  to  Juneau. 

Q.    Let  me  ask  you  this  if  Mr.  Sumter  and  Mr. 
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Hill  and  Mrs.  Hill  will  testify  that  that  is  the  one 

and  the  only  one,  will  you  say  it  isn't? 

Mr.  Hepp:     Now,  I  object  to  that,  your  Honor. 

The  Court:     Sustained. 

Mr.  Hepp :    Highly  speculative.  Don't  answer  it. 

Mr.  McNabb:  Nothing  speculative  about  that.  It 
is  quite  simple. 

Mr.  Waxberg:  That  is  the  application  all  right. 
I  don't  think  that  is  the  date.  We  had  all  kinds  of 
forms  like  that  that  we  are  filling  out.  I  remember 
one  time  we  went  into  the  National  Bank  of  Com- 
merce. We  had  a  big  discussion  there.  We  had  a 
paper  like  that. 

Q.  (By  Mr.  McNabb)  :  Who  was  with  you  that 
trip? 

A.  Mr.  Hill,  Mr.  Orsini,  I  believe,  and  I  am 
not  so  sure  but  what  O.  V.  Selid,  Selid  Construc- 
tion, or  he  was  in  Seattle  at  that  time  anyway.  The 
reason  I  mention  him  is  because  he  was  giving,  he 
was  giving  a  check  of  five  thousand  dollars  in  some 
fijiancing  on  the  deal,  and  I  think  we  had  papers 
like  that  that  [78]  we  discussed  then. 

Q.  Then  just  before  we  recess  for  the  day,  will 
you  testify  that  that  is  not  a  copy  of  the  applica- 
tion for  an  FHA  loan  that  was  taken  to  Juneau? 

A.  I  would  not  testify  that  isn't  a  copy  of  it.  I 
would  testify  that  I  don't  believe  it  is  the  date  that 
this  paper  was  taken  to  Juneau,  January  30th.  I 
don't  believe  that  that  was  the  day  that  paper  was 
taken  to  Juneau. 

Q.     Well,    now,   that   doesn't  necessarily   follow 
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that  the  date  is  the  same.  It  wasn't  made  out  in 

Juneau,  was  it? 

A.    No,  it  wasn't  made  out  in  Juneau. 

Q.  It  had  to  be  made  out  some  place  before  it 
was  taken  to  Juneau.  Now,  Mr.  Waxberg,  did,  if 
your  first  tri]^  to  Seattle  was  on  the  29th  or  28th 
day  of  January  of  1950  you  could  not  possibly  have 
agreed  to  construct  a  building  for  Mr.  and  Mrs. 
Hill  prior  to  that  time,  could  you,  for  a  specified 
amount  of  money?  A.     No. 

Q.  It  isn't  conceivable  and  on  the  29th  day  of 
January  or  in  the  event  that  it  is  determined  that 
the  preliminary  drawings  were  taken  to  Juneau  at 
the  time  the  application  you  as  a  reasonable  con- 
tractor would  never  have  agreed  to  build  a  building 
for  any  amount  of  money  on  the  basis  of  such  plans, 
would  you? 

A.  Well,  I  must  have  the  dates  mixed  up.  I  must 
have  gone  to  Seattle  x^rior  to  the  29th  of  January 
regarding  this  work  because  I  certainly  worked  on 
this  job  all  the  way  through  right  [79]  up  to  the 
time  of  the  commitment  and  this  January  30th  don't 
ring  in  my  mind  at  all,  because  I  was  there  in 
March.  I  was  there  in  February  and  I  didn't  find 
out  that  I  didn't  have  anything  to  do  with  it  until 
in  May. 

Q.  I  know,  but  now  I  ask  you,  you  wouldn't 
have  agreed  to  construct  a  building  on  plans  like 
these  preliminaries,  would  you,  for  any  price? 

A.     It  was  a  matter  of  estimating  whether,  we 
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have  spare  foot  basis,  we  know  liow  much  it  costs 

to  rmi  a  floor. 

Q.  Would  you  have  agreed  to  construct  a  build- 
ing, application  being  made  for  a  million  and  seven 
hundred  thousand  on  seven  pages  of  specifications'? 

A.  Where  is  the  specifications  that  were  sub- 
mitted to  Juneau  along  with  this?  That  is  not  all 
of  it.  You  couldn't  submit,  I  hope  that  the  govern- 
ment would  not  accept  a  loan  on  a,  a,  an  application 
for  a  mortgage  that  would  be  more  absurd  than  me 
for  the  government  to  accept  that  for  to  loan  one 
million  six  hundred  thousand  dollars. 

Q.     Seven  hundred  according  to  the  application? 

A.  Well,  whatever  it  is,  yes.  So  that  definitely 
can't  be  all  of  it.  We  had  the  specifications,  every- 
thing that  was  to  go  into  the  building  roughly  for 
them  to  decide  on  and  we  had  to  have  that  in  order 
to  submit  the  application,  so  that  is  not  all  of  it. 

Q.  Now  then,  what  you  mean  is  you  would  cer- 
tainly have  not  [80]  agreed  to  construct  a  building 
for  a  specific  price  on  no  more  plans  than  those? 

A.    No. 

Q.  You  wouldn^t  ever  have  done  that,  would 
you? 

A.  No,  you  have  to  have  specifications.  That  is 
just  some  drawings.  They  are  nothing  on  it  out- 
side of  an  outline  of  it. 

Q.  No  contractor  in  the  world  would  have  agreed 
to  such  a  thing,  would  he? 

A.  No,  and  we  submitted  more.  FHA  wouldn't 
even  consider  an  application.  Mr.  Smnter,  I  believe, 
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wouldn't  waste  his  time  if  that  is  all  we  had  was 
that  drawing.  Would  he  waste  his  time  to  go  to 
Juneau?  No.  Nor  would  I  waste  my  time  going  to 
Juneau,  but  that  is  what  you  are  trjdng  to  say,  or 
want  me  to  say,  that  is  all  that  we  had  and  that 
I  would  bid  on  that. 

Q.  No,  that  is  not  what  I  wanted  you  to  say, 
I  just  wanted  you  to  answer  my  question.  Would 
you  bid  on  a  million  seven  hundred  thousand  dollar 
job  on  the  basis  of  those  plans?  A.    No. 

Q.  No  other  contractor  in  the  world  would, 
would  he?  A.     No. 

Mr.  McNabb:     May  we  recess,  your  Honor. 

The  Court:  Members  of  the  jury,  once  more  I 
admonish  you  it  is  your  duty  not  to  converse  with 
anyone  or  among  yourselves  concerning  the  sub- 
ject of  this  trial,  and  do  not  express  any  opinion 
thereon  until  the  case  is  finally  submitted  to  you. 
[81]  This  case  then  will  be  continued  until  ten 
o'clock  tomorrow  and  the  Court  will  recess  until 
nine. 

(Thereupon,  at  5:00  p.m.,  the  trial  of  this 
cause  was  adjourned  until  10:00  a.m.,  August 
2,  1955.) 

Be  It  Remembered,  that  the  trial  of  this  cause 
was  resiuned  at  10:00  a.m.,  August  2,  1955,  plaintiff 
and  defendant  both  represented  by  counsel,  the 
Honorable  Vernon  D.  Forbes,  District  Judge,  pre- 
siding : 

The  Court:  Will  the  Clerk,  please,  call  the  roll 
of  the  jury. 
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(Thereupon,  the   Clerk  of   Court  proceeded 
to  call  the  roll  of  the  jury.) 

Clerk  of  Court :  They  are  all  present,  your  Honor. 
The  Court:     Very  well.  I  believe  Mr.  Waxberg 
was  on  the  stand. 


A.  E.  WAXBERa 
the  witness  on  the  stand  at  the  time  the  adjournment 
was  taken,   resumed  the   stand  for   further   cross 
examination. 

Q.  (By  Mr.  McNabb)  :  Mr.  Waxberg,  over  the 
evening  did  you  reflect,  were  you  able  to  refresh 
your  memory  concerning  earlier  trips  to  Seattle 
than  the  one  which  we  mentioned  that  occurred  on 
the  28th  or  the  29th  of  January? 

A.     I  don't  recall  any,  no.  [82] 

Q.  You  weren't  able  to  find  any  check  or  any- 
thing of  that  kind?  A.     No. 

Q.  Were  you  able  to  recall  the  nature  of  the 
building,  the  original  drawings  for  which  were 
prepared  by  the  Alaska  Architectural  and  Engi- 
neering Company? 

A.  No,  I  never  even  thought  of  it  because  it 
was  one  of  the — (Interrupted) 

Q.  Do  you  now  have  any  recollection  at  all  con- 
cerning the  possibility  of  constructing  a  building 
with  the  use  of  RFC  funds? 

A.     I  don't  recall  it,  no. 

Q.    You  have  no  present  recollection  of  that? 
A.    No. 

Q.     Do  you  have  any  recollection  of  any  transac- 
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tions  with  Mr.  Orsini  concerning  the  opening  or  the 

establishment  in  Fairbanks  of  a  bank? 

A.    Yes,  I  do. 

Q.  I  believe  that  you  and  Mr.  Hill  and  Mr. 
Orsini  all  worked  on  that  project  to  some  extent, 
did  you  not? 

Mr.  Hepp:  Now,  I  object  to  that,  your  Honor. 
It  is  certainly  beyond  the  scope  of  direct  examina- 
tion. I  don't  know  how  a  bank  gets  into  this  picture. 
There  may  have  been  numerous  conversations  but 
it  is  certainly  not  related  to  the  issues  here  and 
exceeds  the  scope  of  direct  examination  and  for 
that  reason  I  object  to  it  being  brought  in  as  a  con- 
fusing sideline  in  this  case.   [83] 

The  Court:  Perhaps  it  is  true,  Mr.  Hepp,  but 
it  may  be  preliminary. 

Mr.  Hepx):  I  am  perfectly  willing  to  listen  to 
counsel's  offer  to  the  bench  to  show  its  relationship 
to  the  issues  of  this  trial. 

The  Court:  The  objection  is  overruled  at  this 
time.  You  may  proceed. 

Q.  (By  Mr.  McNabb) :  You  do  recall  that  there 
was  such  a  discussion?  A.    Well,  yes. 

Q.  And  you  mentioned  yesterday  that  on  one 
occasion  that  Mr.  Selid  was  in,  was  present  with 
you  at  one  of  the  banks  in  Seattle? 

A.  Well,  that  was,  I  am  not  sure  about  that.  I 
know  Mr.  Selid  put  in  some  money  in  regard  to 
this  bank  deal.  I  don't  think  it  will  hurt,  I  don't 
think  it  will  do  any  harm  to  tell  the  whole  deal 
about  that.   Dawson   Cooper   and   Ovie   Selid  and 
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myself  and  I  can't  think  of  the  fellow's  name,  he 

is  a  flyer  here  anyway. 

Q.     Jim  Dodson? 

A.  Jim  Dodson,  that's  right.  Well,  anyway,  we 
went  together  and  paid  toward  the  building,  there 
was  to  be  a  bank  on  the  corner  and  we  paid  ad- 
vanced rent  on  that  and  that  was  to  be,  the  build- 
ing was  to  be  designed  so  there  could  be  a  bank 
in  the  corner. 

Q.     What  corner  is  that? 

A.     That  is  on  Second  and  Lacey.  [84] 

Q.  And  do  you  not  now  recall  that  the  bank 
building  was  to  be  constructed  under  an  RFC  loan. 
It  was  a  substantially  smaller  building  and  wasn't 
the  big  apartment  building! 

A.  Oh,  no,  this  was  in  the  apartment  building 
because  it  was  pertaining  to  this  FHA  deal  and 
there  is  where  Ovie  Selid  comes  in  down  at  the 
National  Bank  of  Commerce  or  whichever  bank 
it  w^as.  He  issued  a  check  so  that  Mr.  Hill  could  pay 
the  FHA  or  the  architect  for,  I  forget  now  which 
one  it  was  but  he  used  that  check  that  Ovie  Selid 
issued  on  that  and  it  was  pertaining  to  the  FHA 
mortgage  on  this  particular  building. 

Q.  And  Mr.  Orsini  was  in  on  that  transaction, 
too,  was  he  not;  by  that  I  mean  he  played  some 
part  in  seeking  to  establish  a  bank? 

A.  Orsini  played  a  big  part  in  promoting  the 
paper  work  for  all  on  this  building. 

Q.     For  the  bank  I  am  talking  about  now? 

A.     Not  necessarily  too  much,  no. 
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Q.  Now,  the,  do  you  now  recall  the  number  of 
units  that  were  to  be  in,  the  number  of  apartment 
units  that  were  to  be  in  this  building? 

A.     No,  I  don't  remember. 

Q.  Do  you  recall  now  where  you  went  after 
your  trip  to  Juneau  that  is  evidenced  by  the  re- 
ceipt of  February  the  4th? 

A.  I  don't  know  if  it  was  February  the  4th  or 
not,  but  when  I  left  Juneau  I  came  to  Fairbanks. 

Q.  You  came  to  Fairbanks,  and  when  did  you 
return  to  Seattle? 

A.     I  believe  that  was  some  time  in  May. 

Q.     You  didn't  return  to   Seattle  after  that? 

A.  Well,  I  don't  think  that,  that  I  am  sure  that 
I  wasn't  in  Juneau  on  February  1.  I  think  that  is 
an  error  in  the  bill.  I  think  you  will  find  that  that 
is  a  duplicate  of  the  bill  and  it  is  a  clerical  error 
there  because  I  am  quite  sure  that  I  was  in  Juneau 
in  March.  I  am  sure  of  that  and  there  must  be  a 
clerical  error  there. 

Q.     But  you  made  only  the  one  trip  to  Juneau? 

A.     As  I  recall,  yes.  I  am  quite  sure. 

Q.  And  the  time  that  you  did  go  there  was 
when  the  application  was  made? 

A.  Not  when  the  application  was  made.  It  was 
when  the  commitment  was  issued.  There  is  where 
I  got  all  confused  yesterday.  I  confused  this  ap- 
plication with  the  commitment. 

Q.  Mr.  Waxberg,  what  would  have  been  the 
necessity  for  you  to  go  to  Juneau  or  how  even  would 
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you  have  known  when  to  go  to  Juneau  for  the 

commitment  ? 

A.  Well,  the  FHA  man  and,  in  Seattle  and  also 
Mr.  Sumter  went  along  and  Chiarelli  and  Kirk, 
and  it  was  all  for  getting  the  conmiitment.  We  had 
the  figures  all  com]Diled  at  that  time  so  we  knew 
approxunately  and  what  the  building  would  cost 
and  if  you  will  note  that  the  application  is  not  the 
same  figure  that  the  commitment  was  issued  on.  [86] 

Q.  Well,  it  doesn't  necessarily  follow  that  it 
will  be,  does  it? 

A.     No,  not  necessarily. 

Q.  You  can  put  in  an  application  for  six  million 
dollars  and  have  a  commitment  issued  for  one  mil- 
lion, couldn't  you? 

A.  That's  right.  That  is  where  I  got  confused 
yesterday  thinking  it  was  a  commitment.  I  was  con- 
fused on  the  time  that  I  was  in  Juneau  on  account 
of  this. 

Q.  Let  me  ask  you  this,  sir,  why  did  you  and 
Mr.  Chiarelli,  if  he  went  along,  and  Mr.  Sumter, 
if  he  w^ent  along,  why  did  you  go,  w^hy  did  you 
accompany  Mr.  Hill  to  Seattle  or  to,  excuse  me,  to 
Juneau  ? 

A.  Well,  I  was  on  the,  I  was  one  of  the  spon- 
sors of  it  and  my  name  was  on  the  application  and 
I  certainly  figured  that  as  well  as  it  might  be  some- 
thing come  up  I  thought  it  was  necessary  that  I  be 
there. 

Q.  Why  did  you  think,  why  did  Mr.  Chiarelli 
go,  if  he  went? 
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A.  Might  something  come  up  in  regards  to  some 
change  or  something  that  Mr.  Staples  would  require 
to  get  the  commitment. 

Q.     Why  did  Mr.  Sumter  go? 

A.  That  I  don't  know.  He  was  connected  with 
the,  with  Mr.  Hill  some  way  or  other.  ISTow,  I  don't 
know\  I  wasn't  paying  too  much  attention  to  that. 
I  was  trying  to  get  the  building,  the  plans  and  the 
specifications  for  it  completed  and  I  let  Mr.  Hill 
do  the  other  part.  [87] 

Q.  But  you  believe  now  that  you  went  to  Juneau 
not  at  the  time  that  the  application  was  submitted, 
is  that  right?  A.     That  is  correct. 

Q.  But  at  the  time  that  the  commitment  was  in 
fact  issued?  A.     That's  right. 

Q.  Well,  let  me  ask  you  this,  l\ow  did  you  know 
when  the  commitment  was  going  to  be  issued? 

A.  Well,  that  I  don't  recall  but  certainly  we  all 
didn't  go  up  there  just  on  the  assumption  that  it 
would  be,  that  the  commitment  w^ould  be  made.  I 
don't  remember  just  what  brought  it  on  but  we  cer- 
tainly all  didn't  go  up  there  just  for  the  trip. 

Q.    Well,  that  is  reasonable. 

A.     And  I  don't  remember. 

Q.  Is  it  not  reasonable,  however,  thinking  back 
over  this  situation  to  assume  that  the,  that  the 
preliminary  plans  were  submitted  along  with  the 
application,  along  with  the  specifications  so  to  speak 
in  accordance  with  the  preliminary  plans,  that  you 
went  there  at  that  time  so  that  if  the  FHA  people 
in    Juneau    requested    additional    information    or 
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needed  any  changes  that  then  was  the  time  to  talk 

about  it,  not  when  the  commitment  was  issued? 

A.  'No,  no,  that  is  wrong.  Wrong.  We  didn't  do 
too  much  talking  about  this.  The  FHA  had  an 
office  in  Seattle  and  most  of  this  stuff  was  handled 
through  the  FHA  office  in  Seattle  as  far  as  the 
preliminary  work  was  concerned. 

Q.    But  the  commitment  was  issued  where? 

A.     In  Juneau.   [88] 

Q.  Do  you  know  then  who  received  word  that 
that  the  commitment  was  about  to  be  issued? 

A.  That  I  don't  know.  It  might  have  been 
through  Mr.  Sumter  because  he  was  helping  on  the 
promoting  of  this  deal,  I'm  sure,  but  I  wasn't  fol- 
lowing that  phase  of  it.  I  had  plenty  to  do  with 
what  I  was  doing  without  trying  to  cover  all  of 
it  and  after  all,  Mr.  Hill  was  the  head  sponsor 
and  all  I  was  doing  was  supporting  him  in  order 
to  get  the  building  going  and  I  was  to  have  no  part 
in  the  building  anyway.  I  was  just  the  builder  so 
I  didn't  follow  a  lot  of  that. 

Q.  So  it  is  now  your  opinion  that  you  didn't 
go  to  Juneau  at  the  time  the  application  was  made  ? 

A.  I  don't  believe  so.  I  can't  recall  it  if  I  did. 
I  certainly  didn't  go  to  Juneau,  no,  I  didn't,  not 
at  that  time  the  application  was  made. 

Q.  So  then  this  Baranoff  receipt  is  not  ac- 
curate, or  is  it? 

A.  I  don't  believe  so  because  I  just  couldn't 
have  been  there  at  that  time. 

Q.    Well,  Mr.  Waxberg,  look  at  this  receipt  now. 
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It  has  February  the  4th  at  the  top,  it  has  from 
2-2  to  2-4  another  place  and  it  is  stamped  paid 
February  the  4th,  1950? 

A.  I  still  believe  that  this  is  a,  well,  I  don't 
know.  I  can't  tell  you  but  I  feel  sure  that  it  wasn't 
February  the  4th  I  was  there.  However,  that  is 
four  or  five  years  ago.  It  is  pretty  hard  to  re- 
member. [89] 

Q.  Of  course,  you  do  know  that  the  commitment 
was  not  issued  until  some  time  after  this,  don't  you  ? 

A.     That  I  know,  yes. 

Q.  Do  you  know  when  the  commitment  was  is- 
sued? 

A.  Somewhere  around  the  24th  or  the  25th  of 
February  as  I  recall.  The  first  of  March  it  might 
have  been  even  in  the  first  days  of  March.  Now,  I 
don't  remember. 

Q.     Did  you  see  a  copy  of  the  commitment? 

A.     I  did  not,  no. 

Q.  When  did  you  become  aware  that  it  had  been 
issued  in  fact? 

A.  Well,  Chiarelli  and  I  both  were  told  that 
the  application  was  issued  when  we  were  in  Juneau. 
Therefore,  I  left. 

Q.  Now,  wait  a  minute,  just  a  minute.  Just  a 
minute  now.  Will  you  say  that  again,  please.  I  am 
sorry.  I  just  wasn't  listening.  I  was  thinking  about 
something  else.  It  went  over  my  head. 

A.  Well,  we  were  told  by  Mr.  Hill  or  led  to 
believe  that  the  commitment  was  issued  at  least, 
and  we  know  that  it  was  issued  and  therefore,  I 
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come  back  up  here  to  Fairbanks  to  take  care  of 

some  other  stuff  that  I  had  to  do. 

Q.  When  were  you  told  that  the  commitment  was 
issued  ? 

A.  When  we  were  in  Juneau.  I  never  even  went 
to  the  office  of  the  FHA  in  Juneau.  Mr.  Siunter  and 
Mr.  Hill  and  Mr.  Staples  and  Mrs.  Hill  took  care 
of  all  of  that.  [90] 

Q.  Mr.  Hill  told  you  in  Juneau  that  the  com- 
mitment was  issued? 

A.  I  was  led  to  believe  that  anyway.  He  must 
have  told  me.  I  can't  remember  now,  but  I  was  led 
to  believe  that  the  commitment  was  issued. 

Q.  But  you  were  only  in  Juneau  with  Mr.  Hill 
on  one  occasion? 

A.     As  I  recall  it  was  only  on  one  occasion,  yeah. 

Q.    You  never  did  see  a  copy  of  the  commitment? 

A.     I  did  not. 

Clerk  of  Court:    Defendant's  Identification  C. 
(FHA  commitment  was  marked  Defendant's 
Identification  C.) 

Q.  (By  Mr.  McNabb)  :  Now,  if  the  application 
were  submitted  when  you  and  Mr.  Chiarelli  and  Mr. 
Hill,  Mr.  Sumter  went  to  Juneau,  and  the  applica- 
tion is  dated  the  31st  of  January  and  the  commit- 
ment was  not  issued  until  late  in  February,  Mr. 
Hill  could  not  have  told  you  that  the  coimnitment 
was  issued,  could  he? 

A.    How  was  that  again. 

Q.  I  say  if  the  only  time  that  you  went  up  there 
to  Juneau  was  at  the  time  that  the  application  was 
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submitted  and  you  were  there  on  the  4th  of  Feb- 
ruary apparently,  and  if  the  commitment  were  not 
issued  until  as  you  say  late  in  February,  Mr.  Hill 
couldn't  have  said  to  you  that  it  was  issued,  could 
he? 

A.  Well,  I  can't  remember  the  dates.  That  is 
entirely  [91]  possible.  I  know  it  was  in  Juneau 
with  Mr.  Hill  and  as  I  said  before  when  the  com- 
mitment was  issued.  We  had  all  the  specifications. 
We  had  the  preliminary  drawings,  enough  so  that 
the  commitment  could  be  issued. 

Q.  What  specifications  now  are  you  talking 
about  ? 

A.  Well,  there  was  what  the  building,  how  the 
building  was  to  be  constructed,  materials  and  so  on 
and  so  forth. 

Q.  Those  are  the  specifications  that  accompanied 
the  preliminary  drawings?  A.    Yes. 

Q.     Did  you  see  a  copy  of  those? 

A.    Well,  yes,  I  did. 

Clerk  of  Court:    Defendant's  Identification  D. 
(Specifications     were     marked     Defendant's 
Identification  D.) 

Q.  (By  Mr.  McNabb)  :  I  hand  you  the  Defend- 
ant's Identification  C  now,  Mr.  Waxberg.  What  is 
that?  A.     Commitment  for  insurance. 

Q.     What  is  the  date  on  that? 

A.  I  guess  you  will  have  to  show  me  the  date  on 
that.  I  guess  it  is  on  the  back  side.  That  is  Feb- 
ruary 24th.  It  is  R.  P.  Hill  and  myself,  sponsor. 

Q.     So  then? 
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A.    And  that  is  the  commitment.  [92] 

Q.  This  is  the  commitment,  you  know  that  to 
be  true?  A.    Yes. 

Q.     Or  a  copy  of  the  commitment? 

A.     A  copy  of  the  commitment. 

Mr.  McNabb:    The  Court  would  like  to  see  this? 

The  Court:    You  are  not  offering  this? 

Mr.  McNabb :    Not  at  the  moment. 

Q.  (By  Mr.  McNabb)  :  Now,  I  will  show  you 
Defendant's  Identification  D  and  ask  you  if  you 
know  what  that  is,  please? 

A.    Yes,  this  is  an  outline  of  the  specifications. 

Q.  Is  that  a  copy  of  the  specifications  that  was 
submitted?  A.     With  the   application. 

Q.     With  the  application?  A.    Yes. 

Q.     And  were  these  preliminary  drawings? 

A.     I  believe  so,  yes. 

Q.  Now  then,  at  the  time  that  the  application 
was  submitted,  Mr.  Waxberg,  let  me  ask  you  this, 
according  to  your  present  recollection  when  was  the 
application  submitted? 

A.  I  guess  it  was  the  first  part  of  February, 
somewhere  in  there. 

Q.  About  the  time  that  the  application  form  is 
dated?  A.     That's  right. 

Q.  And  at  that  time  these  specifications  were 
submitted,  [93]  these  are  the  only  specifications 
that  had  been  prepared  and  these  were  the  draw- 
ings? A.    As  far  as  I  can  recall. 

Q.  Now,  at  that  time  that  was  just  about  the 
time  that  you  went  to  Juneau,  wasn't  it? 
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A.  That  I  couldn't  say.  I  don't,  I  didn't,  I'm 
quite  sure  I  didn't  go  to  Juneau  in  the  first  part 
of  February.  It  was  in  March  when  I  was  in 
Juneau  or  when  the  commitment  was  issued  when 
I  went  to  Juneau.  As  I  recall  it.  I  am,  I  may  be  all 
mixed  up.  This  is  so  long  ago  that  I  can't  remem- 
ber dates  and  just  how. 

Q.  Let  me  ask  you  this,  do  you  know  whether 
the  commitment  which  is  dated  the  24th  of  Feb- 
ruary was  based  upon  these  preliminary  drawings 
and  these  specifications'? 

A.  I  would  say  no.  The,  it  was  nowheres,  this 
was  for  the  application  and  the  specifications  had 
to  be  more  clear.  We  had  to  get  to  more  specific 
figures  than  what  we  had  to  submit  with  the  ap- 
plication because  I  worked  on  that  for  quite  some 
time  with  Chiarelli  and  Kirk  before  that  was 
worked  to  a  point  that  the  commitment  could  be 
issued. 

Q.  Do  you  mean  by  your  testimony  then  that 
the  application,  these  drawings,  these  specifications 
were  not  sufficient  for  the  FHA  purposes? 

A.  Not  all  together.  Not  for  issuing  a  commit- 
ment because  I  certainly  wouldn't  be  working  down 
there  for  fourteen  days  or  whatever  time  it  was 
that  I  was  working  there  with  them  at  that  [94] 
one  particular  time  in  order  to  get  the  commitment 
issued. 

Q.  Do  you  believe  that  there  was  something 
more  submitted  to  the  FHA  people  than  these? 
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A.    Well,  there  had  to  be,  there  was.  May  I  see 
that  paper  again. 

Q.     This  outline  of  specifications'? 

A.     Yes.  Yes,  there  was  quite  a  bit  more. 

Q.     What  more  was  there  *? 

A.  Well,  there  was  another  form  submitted  I'm 
sure  of. 

Q.     What  else  now,  what  other  form*? 

A.  Well,  I  don't  remember  but  this,  this  is  just 
a  general  outline  of  the  specifications. 

Q.  Do  you  think  that  more  specifications  than 
these  were  submitted? 

A.  YH^ell,  I  don't  remember  but  it  seemed  to  me 
they  would  have  to  be.  This  is  just  a  general  outline 
for  the  application  of  the  loan  insurance. 

Q.  Now,  on  the  application  there  is  a  list  of  ex- 
hibits, were  those  things  submitted,  right  here? 

A.  They  no  doubt  were.  I  don't  recollect,  but 
I  imagine  they  were.  It  is  on  the  list  of  exhibits. 

Q.  Do  you  think  that  something  more  than  those 
things  were  submitted  prior  to  the — (Interrupted) 

A.     Prior  to  the  commitment. 

Q.     To  the  issuance  of  the  commitment?  [95] 

A.     I  don't  know. 

Q.  You  do  not  know  whether  there  was  anything 
more?  A.     I  don't  recall. 

Q.  Now  then,  do  you  recall  when  you  went  back 
to  Seattle  after  you  returned  to  Fairbanks  follow- 
ing your  trip  to  Juneau? 

A.     Yes,  I  remember  going  to  Seattle. 

Q.     But  you  do  not  recall  when? 
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A.  Well,  it  was  some  time  after  the  commitment 
was  issued. 

Q.  You  did  not  go  back  then  again  until  after 
the  commitment  was  issued? 

A.  No,  not  that  I  can  remember.  It  is  awfully 
hard  to  remember  four  or  five  years  back. 

Q.  The  commitment  shows  the  date  of  the  24th 
of  February,  does  if?  A.     That's  right. 

Q.  So  it  was  late  in  February  or  very  early  in 
March  when  you  went  back?  Why  did  you  go  back 
down  there,  Mr.  Waxberg? 

A.  Let's  see,  that  was,  well,  I  am  confused  on 
my  dates  and  the  time  and  why  I  went  down  there. 
I  know  the  last  time  that  I  went  down  there  is 
when  I  found  out  that  I  was  out  of  the  picture. 

Q.  I  know\  Let  me  ask  you  though  why  did  you 
return  to  Seattle  after  the  commitment  was  issued? 

A.  As  I  recall  I  heard  through  the  grapevine 
that  I  vv^as  out  of  the  picture.  I  went  down  to  find 
out  about  it.  [96] 

Q.  Now,  it  would  appear  from  the  hotel  receipts 
that  you  must  have  arrived  down  there  on  the  first 
of  March  or  the  28th  of  February? 

A.    It  appears  that  way. 

Q.  You  stayed  at  the  New  Washington  accord- 
ing to  this  bill  just  two  days,  March  the  1st  and 
March  the  2nd.  Do  you  know  w^here  you  went  then? 

A.     No,  I  don't  remember. 

Q.  But  it  would  appear  from  this  bill  that  you 
went  back  to  Seattle  on  the  6th.  Now,  do  you  know 
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whether  you  came  back  to  Fairbanks  in  that  period 

or  where  did  you  go  ? 

A.  I  don't  remember.  I  was  there  from  the  8th 
to  the  15th  according  to  this. 

Q.  What  did  you  do  on  this  trip,  do  you  recall, 
on  either  one  of  these  trips'? 

A.  Well,  I  was  just  working  on  this,  on  this 
particular  project. 

Q.  But  the  commitment  had  been  issued  at  that 
time? 

A.  Well,  that  is  vague  as  far  as  I  recall.  I  was 
working  on  it  anyway. 

Q.    Do  you  know  what  you  did? 

A.  I  was  working  mostly  with  Chiarelli  and 
Kirk  and  I  also  contacted  suppliers  and  equipment 
companies  and  so  forth. 

Q.  Now  then,  up  until  the  date  of  the  issuance 
of  the  coiomitment  which  was  the  24:th  of  Feb- 
ruary, you  do  not  now  recall  [97]  when  you  re- 
ceived notice  or  word  that  the  commitment  had  in 
fact  been  issued? 

A.    No,  I  can't  remember  exactly  on  that. 

Q.  But  if  we  are  to  believe  that  you  went  back 
to  Seattle  at  the  time  the  commitment  was  issued, 
it  must  have  been  about  the  first  of  March? 

A.    It  could  be. 

Q.  Now,  according  to  the  evidence  that  we  have, 
you  were  in  Seattle  on  the  29th  of  January  and 
in  Jmieau  on  the  4th  of  February,  and  at  that  time 
these  are  the  only  plans  we  have,  is  that  true? 
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A.     It  must  be. 

Q.  And  I  believe  that  you  said  yesterday  that 
you  would  not  have  bid  on  any  job,  no  contractor 
would  have  bid  on  any  job  on  the  basis  of  such 
preliminary  specifications  and  preliminary  draw- 
ings? 

A.  Well,  you  must  remember  that  this  is  not 
bidding  on  a  job.  This  is  strictly  promoting  enough 
plans  and  specifications  in  order  to  obtain  an  FHA 
mortgage  and  this  is  not  bidding  on  it.  It  is  just 
helping  Mr.  Hill  get  this  FHA  mortgage  is  what 
that,  that  is  all  that  is. 

Q.  So  actually  wp  to  that  time  you  had  no  firm 
agreement  with  Mr.  Hill  to  build  any  kind  of  a 
building,  did  you? 

A.  Well,  certainly  I  did.  I  wouldn't  go  down  to 
Seattle.  I  wouldn't  have  been  working  on  this  thing 
all  the  time.  My  name  [98]  wouldn't  be  on  the  com- 
mitment or  the  application  if  there  hadn't  have 
been  some  agreement  and  we  had  to  hurry  things 
in  order  to  get  under  the  deadline  and  if  it  hadn't 
been  for  that  application  and  the  commitment  is- 
sued under  the  deadline  there  would  be  no  Polaris 
Building  today  because  there  wouldn't  have  been 
an  application  in  for  a  commitment  issued  which 
had  been  revised  after  the  commitment  was  issued, 
I  was  through. 

Q.  Mr.  Waxberg,  the  Polaris  Building  certainly 
is  not  the  one  for  which  the  application  was  made, 
is  it? 
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A.  It  has  been  revised.  It  was  worked  off  of  the 
original  commitment. 

Q.  You  told  us  several  times  yesterday  that  the 
application  for  this  building,  this  building  was  to 
front  on  Second  Street,  on  Lacey  Street  and  on 
First  Street,  didn't  you*? 

A.     That  is  very  true. 

Q.  So  the  Polaris  Building  is  certainly  not  the 
one  that  the  application  was  made  for? 

A.  Absolutely  not,  but  the  commitment  had  been 
made  for  a  certain  sum  of  money  and  after  I  was 
out  of  the  picture  this  same  commitment  was  used 
for  a  revised  building  and  if  the — (Interrupted) 

Q.  Did  you  agree  to  build  the  building,  the 
Polaris  Building  as  it  now  stands  for  what  you  say 
here,  a  million  and  six  hundred  thousand  dollars'? 

A.     That  has  nothing  to  do  with  it.  [99] 

Q.     Answer  my  question. 

A.     State  your  question  again. 

Q.  Did  you  agree  to  build  the  Polaris  Building 
as  it  now  stands  for  a  million  six  hundred  ninety- 
four  thousand  three  hundred  seventy-six  dollars? 

Mr.  Hepp:  Just  a  minute,  I  object  to  the  ques- 
tion. It  is  beyond  the  issues  of  this  Court.  There  is 
nothing  set  up  in  the  pleadings  about  the  present 
Polaris  Building.  This  was  a  claimed  breach  of  con- 
tract in  accordance  with  the  original  specifications 
and  what  was  later  built  has  no  relation  to  this 
trial. 

The  Court:    He  may  answer. 

Q.    (By  Mr.  McNabb)  :    Did  you? 
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A.  No,  I  didn't.  I  wasn't  involved  in  this  Polaris 
Building. 

Q.  What  building  did  you  agree  to  build  for  a 
million  six  hundred  ninety-four  thousand  dollars? 

A.  I  didn't  agree  to  build  a  building  for  any, 
for,  we  didn't  have  any  specific  figures  set  at  the 
time. 

Q.    You  couldn't  have,  could  you,  Al? 

A.  Well,  no.  I  was  to  get  six  per  cent  of  the 
commitment  for  the  builder's  fee  on  it  and  if  I 
could  make  a  hundred  thousand  on  it,  O.K.  If  I 
only  made  fifty  thousand  that  was  O.K.  It  would 
have  to  be  O.K.  but  that  is  the  reason  I  was  there 
to  see  that  the  building  would  be  outlined  and  the 
specifications  so  that  we  could  construct  a  building 
for  that  amount  of  [100]  money  and  make  a  rea- 
sonable amount  of  profit. 

Q.  At  that  time  did  you  know  the  minimum 
FHA  requirements? 

A.    As  I  recall  I  did,  yes. 

Q.     And  how  did  you  know  them? 

A.  Well,  the  FHA  have  forms  and  specifications 
that  they  issue  that  you  can,  to  work  by.  I  don't 
remember  what  they  are  now  but  I  recall  that  they 
did  have. 

Q.  And  in  the  event  that,  let  me  ask  you  this, 
is  it  your  statement  that  the  FHA  absolutely  guar- 
antees a  builder  a  profit  of  six  per  cent  of  the 
construction  cost? 

A.  They  don't  absolutely  guarantee  it.  It  is  al- 
lowed the  builder  and  on  the  application  and  the 
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breakdown  of  the  cost  and  so  forth  it  is  set  up.. It  is 
set  up  so  much  for  the  architect.  He  gets  his  fee 
and  the  contractor  gets  his. 

Q.  What  you  mean  by  that  is  that  those  amounts 
are  allowable? 

A.     They  are  allowable,  yes. 

Q.     But  they  are  not  guaranteed,  are  they? 

A.     No,  they  are  not  guaranteed,  no. 

Q.  Fact  of  the  matter  is,  when  they  make  a 
commitment  of  this  type  it  is  to  agree  to  guarantee 
a  loan  for  construction?  A.     That's  right. 

Q.  And  if  you  can't  build  the  building  for  any 
less  than  that  or  if  it  costs  that  much  without  any 
profit,  that  is  too  bad,  isn't  it?  [101] 

A.  That's  right.  That  is  the  reason  I  spent  all 
this  time  to  see  that  we  get  a  building  the  specifica- 
tions and  so  forth  that,  so  that  I  could  make  a  rea- 
sonable profit. 

Q.  Or  at  least  make  a  x>rofit,  be  able  to  con- 
struct a  building? 

A.  Be  able  to  construct  the  building  and  make 
a  profit  and  we  worked  to  the  point  of  six  per  cent. 

Q.  Up  to  the  time  that  these  i^lans  were  sub- 
mitted to  the  FHA  there  wasn't  any  price  estab- 
lished, there  wasn't  any  agreement,  you  were  just 
trying  to  get  something  together  that  the  FHA 
would  loan  money  on,  weren't  you? 

A.     That's  right. 

Q.  And  consequently  you  having  not  gone  to  Se- 
attle until  the  29th  day  of  January,  there  wasn't 
the  most  remote  possibility  that   on  the   16th  of 
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January  or  on  the  2nd  day  of  February  that  you 
had  agreed  to  construct  any  building  for  a  million 
six  hundred  ninety-four  thousand  three   hundred 
seventy-four  dollars'? 

A.  Well,  we  knew  about  how  much  money  that 
the  FHA  would  allow,  but  I  don't  remember  how 
we  arrived  at  the  figure  on  that.  That  was  before 
I  even  left  here.  Mr.  Hill  and  I  believe  Mr.  Orsini 
and  myself  had  w^orked  on  that  quite  some  time 
before  this  application  was  made. 

Q.  Now,  do  you  now  recall  the  amount  of  money 
that  FHA  would  allow  as  a  maximum  per  unit  for 
an  apartment? 

A.     I  can't  remember  that  figure,  no.   [102] 

Q.  Do  you  believe  that  if  I  were  to  call  the 
figure  to  you  that  you  would  recollect  it? 

Mr.  Hex)p:  Now,  I  object,  purely  repetitious, 
your  Honor.  He  has  gone  through  that  point  five 
or  six  times.  I  think  we  ought  to  go  on  to  more  con- 
structive matters. 

The  Court:  I  believe  it  has  been  explored  and 
I  will  sustain  the  objection. 

Q.  (By  Mr.  McNabb)  :  Now,  Mr.  Waxberg,  did 
you  ever  see  the  final  plans  and  the  final  specifica- 
tions for  this  building? 

Mr.  Hepp:  I  object  to  that  unless  counsel  de- 
fines what  building  he  is  talking  about. 

The  Court:  I  think  that  is  true.  We  would  like 
to  know  what  counsel  means  by  "this  building". 

Q.  (By  Mr.  McNabb)  :  The  building  that  you 
apparently  agreed  to  build? 
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A.  Agreed  to  build'?  No,  I  never  saw,  I  never 
knew  that  they  were  finished.  In  fact,  I  believe 
they  were  never  completed. 

Q.     They  never  were  completed? 

A.     I  don't  believe  so,  not  to  my  knowledge. 

Q.    Were  they  even  started  to  your  knowledge? 

A.  As  I  recall  it,  the  architect  was  working  on 
them  to  complete  them  and  was  called  off,  dis- 
charged by  Mr.  HilL 

Q.  Do  you  know  in  fact  whether  Chiarelli  and 
Kirk  did  anything  at  all  after  the  commitment  was 
issued?  [103] 

Mr.  Hepp:  Now,  I  object  to  that.  There  is  no 
showing  before  this  Court  that  this  witness  would 
knov/  what  Chiarelli  and  Kirk  did  about  any  mat- 
ter. I  think  it  is  an  unfair  question. 

The  Court:    He  can  answer  whether  he  knows. 

Mr.  Waxberg:     I  don't  know. 

Q.  (By  Mr.  McNabb)  :  V\^hat,  this  is  an  appli- 
cation which  is  the  Defendant's  Identification  B. 
What  is  the  amount  of  money  that  was  applied  for 
to  build  the  building? 

A.  One  million  seven  hundred  eighty-two  thou- 
sand. 

Q.  Do  you  have  any  recollection  now  of  what 
was  to  be  done  with  the  balance  of  money  or  the 
di:fference  between  a  million  seven  hundred  eighty- 
two  thousand  and  one  million  six  hundred  ninety- 
four  thousand  ?  A.     No,  I  don't. 

Q.  Do  you  know  why  an  application  was  made 
for  a  million  seven  hundred  eighty-two  thousand? 
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A.  Well,  I  believe  it  was  based  on  some  apart- 
ments and  so  many  types  of  apartments  at  a  certain 
price  per  apartment,  but  I  don't  recall.  I  am  quite 
sure  that  that  is  the  way  it  was  based.  How  we  ar- 
rived at  that  figure,  but  I  don't  recall  the  figures. 

Q.  Mr.  Waxberg,  how  did  you  arrive  at  the  fig- 
ure of  one  million  six  hundred  ninety-four  thou- 
sand three  hundred  seventy-four  dollars? 

A.  That  I  don't  remember.  I  was  working  with 
Chiarelli  and  Kirk  on  that  and  we  worked  up  those 
figures,  but  how  we  [104]  arrived  at  them  now  I 
don't  remember. 

Q.  If  on  the  date  of  the  application  a  loan  was 
requested  of  a  million  seven  hundred  eighty-two 
thousand  dollars,  do  you  know  now  why  you  didn't 
specify  that  as  the  agreed  price  to-  build  the  build- 
ing? 

A.  That  I  can't  remember.  We  were  working  on 
it  and  we  got  the  price  to  where  it  is  on  the  commit- 
ment. How  we  arrived  at  that  I  don't  know.  I 
wasn't  following  the  paper  work  too  much.  I  was 
trying  to  get  the  specifications,  design  of  the  build- 
ing to  where  we  could  make  a  reasonable  profit. 

Q.  Now  then,  the  figure  on  the  commitment  Feb- 
ruary 24th  was  the  figure  that  the  commitment  was 
issued  for? 

A.  One  million  six  hundred  ninety-four  thou- 
sand two  hundred  dollars. 

Q.  Of  course,  on  one  we  have  a  variation  of 
about  ninety  thousand  dollars,  that  is  ninety  thou- 
sand dollars  in  the  price  that  you  allege  that  you 
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agreed  to  build  the  building  for  on  the  application 
and  on  the  other  after  the  connnitment  was  issued 
on  the  24th  of  February  the  price  of,  the  price  dif- 
ference is  only  in  the  amount  of  a  hundred  seventy- 
four  dollars.  Yet  prior  to  the  time  that  this  com- 
mitment was  issued  on  the  24th  of  February  there 
is  no  showing  any  place  that  the  figure  close  even 
to  a  million  six  hundred  ninety-four  thousand  dol- 
lars was  ever  even  mentioned? 

A.     I  can't  remember  that  part  of  it.  [105] 

Q.  Is  it  not  possible  that  this  million  six  hun- 
dred ninety-four  thousand  three  hmidred  seventy- 
four  was  arrived  at  after  the  commitment  was  is- 
sued? A.     I  wouldn't  know. 

Q.  Well,  that  seems  reasonable  though,  does  it 
not?  A.     I  wouldn't  know. 

Q.  You  say  on  the  2nd  day  of  February,  that  is 
you  allege  in  the  complaint  that  the  figures  one  mil- 
lion six  hundred  ninety-four  thousand  three  hmi- 
dred seventy-four,  and  just  perhaps  on  that  very 
day  or  a  couple  days  later  when  you  were  in  Juneau 
you  submitted  an  ai)plication  to  the  FHA  for  a 
figure  ninety  thousand  dollars  higher  than  that,  and 
your  name  was  attached  to  it. 

A.  I  can't  remember  what  the  changes  were  on 
the  deal  and  I  wasn't  working  alone  on  this.  I  didn't 
fill  those  forms  out.  I  was  working  with  the  archi- 
tect and  Mr.  Hill.  We  were  all  working  together  on 
it  and  it  is  impossible  for  me  to  remember  what 
changes  took  place,  or  how  they  took  place. 
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Q.  Where  were  you  on  the  2nd  day  of  February, 
1950? 

A.     I  don't  know.  I  couldn't  tell  you. 

Q.  You  do  know,  though,  that  the  preliminary 
plans  are  all  you  had?  A.     As  I  recall. 

Q.  When  did  you  agree  with  Mr.  Hill  to  build 
a  building  for  one  million  six  hundred  ninety-four 
thousand  three  hundred  seventy  four  dollars?  [106] 

A.  Well,  when  the  application  was  made  or  the 
commitment  was  issued.  I  was  working,  we  had  an 
agreement  to  start  off  with.  That  is  why  I  went  to 
Seattle  and  worked  with  the  architect  on  this  that 
I  was  to  be  the  builder  and  that  agreement  stood 
as  far  as  I  am  concerned. 

Q.     What  was  the  price  that  you  agreed  on? 

A.  We  didn't  come  to  any  particular,  when  we 
started  out  we  didn't  know  whether  it  was  going 
to  be  two  million  or  three  million  or  what  it  was 
going  to  be.  I  was  to  be  the  builder  and  we  had  to 
promote,  we  had  to  get  the  money  from  the  FHA. 

Q.  You  knew  that  that  was  where  the  money 
had  to  come  from?  A.     Certainly. 

Q.     That  was  the  only  source  of  funds? 

A.     That  was  the  only  source  of  funds. 

Q.  You  didn't  have  the  money;  Rudy  didn't 
have  the  money;  the  only  person  that  had  the 
money  was  the  government  and  you  had  to  get  it? 

A.  Rudy  asked  me  to  help  him  get  it  to  work 
with  him  on  it. 

Q.  Al,  what  was  your  agreement  if  you  didn't 
ever  get  this  thing  through.  A  lot  of  applications 
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for  FHA  loan  has  gone  in  and  nobody  ever,  a  com- 
mitment was  not  issued,  you  know  that,  don't  you? 

A.  I  don't  know.  I  know  that  this  commitment 
was  issued. 

Q.  I  know,  but  what  was  your  agreement  if  it 
didn't  go?  You  told  me  yourself  you  were  working 
against  a  deadline.  [107] 

A.  Well,  there  was  nothing  said  about  if  it 
didn't  go  through. 

Q.     That  wasn't  even  discussed? 

A.     ISTo,  it  was  never  even  talked  about. 

Q.  There  was  a  reasonable  possibility  that  it 
wouldn't   go   though,   wasn't  it?  A.    Yes. 

Q.     Something  definitely  to  be  considered? 

A.     That's  right. 

Q.  On  the  basis  of  these  plans  you  didn't  know 
whether  there  would  be  a  commitment  for  that 
building  or  any  building;  had  no  assurance? 

A.    Well,  we  applied  for  a  commitment,  yes. 

Q,  But  you  had  no  assurance  at  the  time  you 
made  the  application  that  the  thing  would  actually 
go  through,  did  you? 

Mr.  Hepp:  I  object  to  further  questioning  on 
that,  it  doesn't  seem  to  be  within  the  issues.  The 
commitment  was  issued. 

The  Court:    Overruled.  He  may  answer. 

Mr.  Waxberg:    State  the  question  again. 

Q.  (By  Mr.  McNabb)  :  I  say,  you  had  no  assur- 
ance at  the  time  you  made  the  application  nor  actu- 
ally until  the  very  day  that  the  commitment  was  in 
fact  issued,  that  it  ever  would  be? 
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A.  Well,  we  were  more  or  less  led  to  believe  by 
the  FHA  that  it  would  be  issued  providing  we  could 
get  a,  get  the  [108]  specifications  and  so  forth  ac- 
ceptable to  the  FHA. 

Q.    Who  told  you  that? 

A.  FHA  man  in  Seattle  told  Hill  and —  (Inter- 
rupted) 

Q.    Were  you  there  at  the  time? 

A.  I  wasn't  there  at  the  time.  Mr.  Hill  was  tak- 
ing care  of  that  phase  of  it.  All  I  was  doing  was 
working  with  the  Architect  on  the  deal,  trying  to 
get  this  thing  ready  so  that  it  could  be  submitted. 

Q.     So  the  application  could  be  made? 

A.     Submitted  for  a  commitment. 

Q.  And  actually  the  commitment  was  issued 
where  ?  A.     Juneau  as  far  as.  I  know. 

Q.  And  you  tell  us  you  didn't  even  go  to  see 
Mr.  Staples,  the  FHA  man,  in  Juneau? 

A.     Oh,  yes,  I  saw  him. 

Q.     Not  at  the  time  the  application  was  issued? 

A.     I  can't  remember. 

Q.  Well,  you  said  yesterday  that  you  didn't 
even  go  up  to  the  office,  that  you  were  just  there? 

Mr.  Hepp:  I  object  to  that  as  argimientative. 
All  he  testified  was  he  didn't  go  up  to  his  office  with 
Mr.  Hill.  Now  counsel  has  put  words  in  his  mouth 
and  said  he  didn't  even  see  him. 

The  Court:  That  is  correct.  Sustained.  You  can 
ask  him  whether  or  not  he  saw  Mr.  Staples.  [109] 

Q.  (By  Mr.  McNabb)  :  Did  you  see  him  in  Ju- 
neau ?  A.     Yes. 
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Q.    Mr.  Staples?  A.    Yes. 

Q.     Did  you  discuss  the  building? 

A.     Certainly. 

Q.     What  did  he  say  to  you? 

Mr.  Hepp:  I  object  to  further  questioning  as 
repetitious.  We  have  gone  through  all  that  matter 
yesterday. 

The  Court:    Overruled.  He  may  answer. 

Mr.  Waxberg:  I  don't  remember  the  discussion, 
talking  with  Mr.  Hill,  Mr.  Sumter,  myself  and  Mr. 
Chiarelli. 

Q.  (By  Mr.  McNabb) :  Where  did  that  con- 
versation take  place? 

A.  I  don't  remember  if  it  was  in  the  hotel  lobby 
or,  I  can't  remember  but  certainly  we  came  to  see 
him  and  met  him. 

Q.     And  you  did  discuss  the  building? 

A.  Obviously  must  have.  That  is  what  we  came 
up  there  for. 

Q.  But  the  big  discussion  concerning  the  sub- 
mission of  the  application,  do  you  know  where  that 
took  place? 

A.  No,  I  don't.  I  wasn't  interested  in  that  iDart 
of  it.  I  was  leaving  that  all  uj)  to  Mr.  Hill. 

Q.  So  you  had  the  discussion  that  you  had  with 
him  was  merely  on  a  friendly  basis  as  a  social  x^ro- 
position,  is  that  right? 

A.    Well,  I  wouldn't  say  that.  [110] 

Q.    What  was  it  then? 

A.     Well,  I  was  just  one  of  the  company  and  one 
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of  the  sponsors  and  just  because  I  didn't  present 
the  papers,  why  I  can't  say  that  I  didn't  go  up 
there  on  business  pertaining  to  this  building. 

Q.  Oh,  of  course  not.  I  think  that  is  rather  ob- 
vious, but  you  said  yesterday  that  you  didn't  go  to 
his  office  ? 

A.  No,  I  didn't.  Mr.  Hill  and  Mr.  Sumter  went 
to  his  office. 

Q.  And  I  am  trying  to  find  out  now  what  the 
nature  of  the  discussion  was  that  you  did  have  with 
him?  A.     I  can't  remember  that. 

Q.  You  don't  know  or  do  you  know  whether  he 
told  you  that  this  commitment  will  be  issued? 

A.     I  can't  remember  that. 

Q.  Now,  Mr.  Waxberg,  in  the  second  paragraph 
of  your  second  amended  complaint,  you  say  that  on 
or  about  the  16th  of  January  you  agreed  to  con- 
struct a  building  under  608.  Now  at  that  time  you 
were  in  Fairbanks  and  Mr.  Hill  was  in  Seattle,  is 
that  true? 

A.  That  I  don't  know.  I  don't  know  where  Mr. 
Hill  was. 

Q.    Where  were  you? 

A.     I  was  in  Fairbanks. 

Q.    Was  Mr.  Hill  in  Fairbanks? 

A.     I  don't  remember. 

Q.  You  recall  that  Mr.  Hill  went  out  before 
Christmas  ? 

A.  That  I  don't  remember.  You  asked  me  that 
question  yesterday  and  I,  I  don't  remember.  I  re- 
member Mr.  Hill  going  out  [111]  some  time  and  I 
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met  Mm  in  Seattle,  but  when  that  was,  that , could 

have  been  April  or  May,  I  mean. 

Q.  Do  you  then  now  believe  that  you  had  a  dis- 
cussion with  him  or  did  you  agree  in  writing  to  con- 
struct a  building? 

A.  We  had  nothing  in  writing.  This  is  all  ver- 
bal. 

Q.  Well  then,  do  you  believe  that  this  agree- 
ment was  entered  into  by  a  telephone  conversation 
or  an  oral  agreement  during  a  personal  conversa- 
tion or  how,  what  happened  on  the  16th  of  January 
when  you  agreed  to  construct  a  building  under  608  ? 

A.     Oh,  well,  I  don't  know. 

Q.  You  don't  have  any  present  recollection  of 
thaf? 

A.  Well,  I  know  I  agreed  to  help  him  get  this 
FHA  deal  through  and  I  was  to  be  the  builder  on  it. 

Q.  Yes,  but  at  that  time  and  even  on  the  2nd 
of  January,  or  the  2nd  of  February  you  say  in  ac- 
cordance mth  the  oral  agreement  of  the  16th  of 
January  you  agreed  to  construct  a  building  for  a 
nrillion  six  hundred  ninety-four  thousand  three 
hundred  seventy-four  dollars.  Now,  apparently  you 
were  in  Seattle  on  the  2nd  of  February? 

A.  Well,  those  dates,  the,  it  dates  back  so  far 
that  I  just  can't  remember  any  of  those. 

Q.  Well  now,  let  me  ask  you  this,  this  complaint 
you  saw  and  verified  on  the  20tli  day  of  November 
of  1951.  Now,  surely  within  a  year  and  a  half  you 
must  have   recalled,   you  must  have   known   then 
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whether  these  dates  were  accurate  or  not?   [112] 

A.  They  should  have  been  substantially  accurate, 
yes. 

Q.  Now,  you  say  on  the  2nd  of  February  you 
agreed  to  l^uild  a  building  for  one  million  six  hun- 
dred ninety-four  thousand  dollars  and  your  appli- 
cation dated  the  31st  of  January,  two  days  previ- 
ously and  delivered  to  Juneau  early  in  February 
was  for  a  million  seven  hundred  eighty-two  thou- 
sand. Now,  I  would  like  you  to  explain  to  me  how 
you  arrived  at  one  million  six  hundred  ninety-four 
thousand,  which  is  eighty  thousand  dollars  less  or 
nearly  ninety  thousand  dollars  less  than  the  amount 
that  the  application  was  made  for  ? 

Mr.  Hepp:  Now,  I  object  to  the  question.  There 
is  no  showing  that  this  man  filed  that  application. 
He  stated  that  he  didn't  have  anything  to  do  with 
these  forms  and  there  is  no  reason  to  know  that  this 
witness  would  know  the  answer  and  I  think  counsel 
is  just  trying  to  confuse  him  and  ask  unfair  ques- 
tions to  exhibit  a  response  that  might  prejudice  this 
man  in  front  of  the  jury.  I  think  that  matter  has 
been  gone  into.  It  is  actually  beyond  the  issues  here. 

The  Court:  I  think  the  witness  should  be  al- 
lowed to  explain,  if  he  can.  I  think  the  inquiry  is 
proper.  I  will  overrule  the  objection.  At  this  time 
we  mil  take  a,  I  don't  like  to  interrupt  the  exami- 
nation. It  is  nearly  ten  minutes  past  eleven  and 
members  of  the  jury,  I  ask  that  you  heed  the  ad- 
monition I  have  previously  given  to  you.  We  will 
take  a  ten  minute  recess.  [113] 
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Clerk  of  Court:  Court  is  recessed  for  ten  min- 
utes. 

(Thereupon,  at  11:10  a.m.,  the  Court  took  a 
recess  until  11:20  a.m.,  at  which  time  it  recon- 
vened and  the  trial  of  this  cause  was  resumed.) 

The  Court :  Do  the  parties  wish  to  stipulate  that 
the  jurors  in  the  box  are  the  jurors  duly  impaneled 
and  sworn  to  try  this  cause  % 

Mr.  McNealy:    Yes,  your  Honor. 

Mr.  McNabb:     We  certainly  will. 

The  Court:    Very  well. 

A.  E.  WAXBERa 

the  witness  on  the  stand  at  the  time  the  recess  was 
taken,  resumed  the  stand  for  further  cross  examina- 
tion. 

Q.  (By  Mr.  McNabb)  :  Now,  Mr.  Waxberg,  to 
pursue  this  proposition  just  a  little  bit  further,  you. 
say  that,  of  course,  your  memory  was  probably 
more  accurate  at  the  time  that  this  second  amend- 
ed complaint  was  filed  than  it  is  now,  is  that  not 
true,  the  second  amended  complaint  having  been 
subscribed  by  you  on  the  20th  day  of  November, 
1951?  A.     I  suppose,  yes. 

Q.  Now  then,  it  says  here  in  the  second  para- 
graph of  your  first  cause  of  action  on  the  2nd  day 
of  February,  1950,  you  agreed  to  construct  a  build- 
ing for  one  million  six  hundred  ninety-four  thou- 
sand dollars.  That  was  practically  on  the  day  that 
the  [114]  application  was  submitted,  just  a  day  or 
two  later  and  the  application  was  for  a  million  sev- 
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en  hundred  eighty-two  thousand.  Do  you  have  now 
a  recollection  of  how  you  arrived  at  the  one  million 
six  hundred  ninety-four  thousand  when  the  com- 
mitment which  you  signed  and  which  bore  your 
name  was  for  ninety  thousand  dollars  more? 

Mr.  Hepp:  I  object  to  it  as  repetitious.  He  has 
asked  the  witness  that  four  times  that  I  recall  now, 
your  Honor. 

The  Court:  I  overrule  the  objection  but  I  believe 
counsel  is  it  not  true  that  the  language  is  on  or 
about. 

Mr.  McNabb:    Indeed  it  is,  sir. 

The  Court:  I  think  you  confined  it  to  the  exact 
date.  You  may  rephrase  your  question  and  I  will 
permit  the  witness  to  answer. 

Q.  (By  Mr.  MclSTabb)  :  Well,  how.  did  you  ar- 
rive on  or  about  the  2nd  day  of  February  at  the 
figure  one  million  six  hundred  ninety-four  thousand 
three  hundred  seventy-four  dollars? 

A.  That  I  don't  recall.  Evidently  I  assumed  that 
that  was  the  cost  of,  or  the  EHA  mortgage  for  the 
construction  of  the  building. 

Q.  But  there  was  no  FHA  mortgage  at  that 
time? 

A.    Well,  we  were  working  on  those  figures. 

'Q.  But  the  application  that  you  submitted  prac- 
tically simultaneously  with  your  alleged  agreement, 
that  is  on  or  about  [115]  the  31st  of  January  was 
for  about  ninety  thousand  dollars  more,  eighty-eight 
thousand. 

Mr.  Hepp:    Xow,  I  object  to  the  question.  There 
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is  no  evidence  before  this  Court  that  he,  thi^  wit- 
ness submitted  that  apphcation.  I  don't  think  that 
the  question  is  a  fair  one  and  I  think  that  counsel 
should  withdraw  from  arms  length. 

The  Court:  That  is  correct.  That  assumes  that 
this  witness  compiled  the  application.  There  is  no 
evidence  to  that  effect.  I  will  sustain  the  objection. 

Q.  (By  Mr.  McNabb) :  Were  you  a  party  to 
the  application  for  the  loan? 

A.  My  name  was  on  the  application,  yes.  As  I 
told  you  before  I  had  very  little  to  do  with  the 
paper  work  on  that.  My  name  was  on  it  and  that 
was  as  far  as  I,  Mr.  Hill  took  care  of  that  phase 
of  it.  I  figure  if  he  put  his  name  on  it  my  name 
is  O.K.  to  put  on,  too. 

Q.  You  didn't  Imow  about  the  application  hav- 
ing been  filed? 

A.  Oh,  I  knew  the  application  was  being  filed, 
certainly. 

Q.  You  said  this  morning  that  you  had  seen  a 
copy  of  it? 

A.    Well,  as  I  recall  I  did.  I  must  have,  yes. 

Q.  But  you  had  not  seen  anything  at  that  time 
with  the  figure  even  close  to  the  one  which  you  al- 
lege you  agreed  to  construct  the  building  for? 

A.  Well,  that  was  a  long  drawn  out  period  of 
juggling  fi.gures  here  and  in  Seattle  and  back  and 
forth  and  it  would  be  [116]  impossible  for  me  to 
remember  how  it  come  about  that  we  arrived  at 
that  figure.  I  probably  assumed  that  that  was  the 
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FHA  commitment  because  I  don't  believe,  I  never 
did  see  the  commitment.  Never  was  able  to  get  the 
figure  of  the  commitment.  However,  my  name  was 
on  it.  That  might  sound  kind  of  foolish  ]3ut  that 
is  exactly  what  happened. 

Q.  You  never  did  get  the  figure  that  the  commit- 
ment was  issued  for  ? 

A.  I  never  even  got  a  copy  of  it.  I  even  wrote 
to  Juneau  to  get  a  copy  of  the  commitment  or  the 
price  of  the  FHA  commitment  but  it  was  withheld 
from  me. 

Q.  Do  you  believe  now  that  it  is  pure  hajipen- 
stance  that  you  came  within  a  hundred  seventy-four 
dollars  of  stating  in  your  second  amended  com- 
plaint the  amount  of  money  for  which  the  commit- 
ment was  issued? 

Mr.  Hepp:  I  object  to  that  as  calling  for  purely 
speculation,  what  he  now  believes,  saying  something 
was  happenstance.  He  said  he  figured  this  thing 
out.  His  figures  were  quite  accurate. 

The  Court:  I  don't  wish  to  preclude  the  cross 
examination  as  to  how  the  plaintiff  arrived  at  that 
figure  and  I  will  overrule  the  objection. 

Mr.  Waxberg:  Well,  I  can't  say  how  I  come  to 
that  figure.  I  had  it  pretty  well  in  mind  what  the 
commitment  was  but  I  was  never  allowed  to  see 
what  it  was.  After  I  left  Juneau  [117]  I  figured 
that  I  would  get  a  copy  of  the  commitment  as  I  was 
one  of  the  sponsors  on  the  deal,  but  I  was  knocked 
out  of  the  picture  entirely  and  this  figure  of  one 
million  six  hundred  ninety-four  thousand,  whatever 
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it  is,  is  possibly  as  close  as  I  could  recoUeqt  that 

the  mortgage  would  be. 

Q.  You  mean  that  the  mortgage  was  for,  after 
the  commitment  was  issued? 

A.     For,  yes,  that's  right. 

Q.  So  you  believe  now  that  you  arrived  at  your 
one  million  six  hundred  ninety-four  thousand  fig- 
ure from  the  commitment? 

Mr.  Hepp:  Now,  I  object  to  that.  That  is  a  mis- 
statement. He  says  he  arrived  at  that  from  the 
basis  of  calculations.  It  is  a  matter  of  coincidence. 
I  think  that  counsel  is  being  unfair  with  this  wit- 
ness. 

The  Court:    He  may  answer,  overruled. 

Mr.  Waxberg:  Well,  as  I  say,  it  is  so  long  ago 
that  I  can't  tell  you. 

Q.  (By  Mr.  McNabb)  :  But  that,  is  that  not  a 
reasonable  assumption,  Al? 

A.  Well,  I  was  certainly  involved  in  it  all  the 
way  through  and  to  remember  the  exact  figures  and 
how  I  arrive  at  them  now,  I  don't  know.  It  would 
be  impossible  for  me  to. 

Q.  Let  me  ask  you  this,  do  you  now  believe  that 
you  arrived  at  your  one  million  six  hundred  ninety- 
four  thousand  figure  after  the  commitment  of  one 
million  six  hundred  ninety-four  thousand  came  out? 

A.  No.  I  knew  that  the  mortgage  was  for  a  cer- 
tain amount  and  that  we  had  worked  up  to  that 
figure. 

Q.    When  did  you.  know  that? 

A.    Well,  that  I  don't  remember.  All  I  remember 
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is  that  I  was  involved  in  the  deal  from  start  to  fin- 
ish imtil  the  commitment  was  issued  and  how  these 
figures  come  up  and  when  they  come  up  I  can't 
answer.  It  would  be  impossible  for  me  to  answer 
intelligently. 

Q.  Let  me  ask  you  this  then,  do  you  believe  now 
that  at  about  the  time  you  went  to  Juneau  with  the 
application  for  insurance  and,  or  for  an  FHA  loan 
on  or  about  the  2nd  day  of  February  you  agreed  to 
build  a  building  for  one  million  six  hundred  ninety- 
four  thousand  dollars? 

A.     I  don't  remember.  I  wouldn't  know. 

Q.     You  just  don't  know  whether  you  did  or  not? 

A.     No,  I  don't. 

Q.  Do  you  believe  now  that  you  ever  agreed  to 
build  the  building  for  which  the  application  was 
submitted  for  a  million  six  hundred  ninety-four 
thousand  dollars? 

A.  No,  I  don't  believe  I  agreed  to  build  it  for 
that,  no.  I  agreed  to  build  a  building  but  not  for 
that  specified  amount. 

Q.     How  much  did  you  agree  to  build  it  for? 

A.  There  was  no  specified  amount  that  I  would 
build  it  for.  When  this  commitment  was  made  the 
drawings  were  not  completed  and  it  would  be  im- 
possible to  know  exactly  what  the,  what  I  could 
construct  the  building  for.  [119] 

Q.  You  mean  by  that  that  you  would  have  re- 
quired the  final  specifications,  final  specifications 
and  the  final  drawings  before  you  could  ever  have 
agreed  on  a  price  ?  A.     That's  right. 
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Q.  That  is  pages  and  pages  of  mechanical  and 
phnnbing  and  structural  and  electrical,  those  vari- 
ous items'?  A.    You  would  have  to. 

Q.     You  would  have  to  have  detailed  blueprints? 
A.    Have  to. 

Q.  Detailed  specifications  before  you  could  ever 
have  agreed  on  a  price  ? 

A.  But  you  must  remember  that  I  was  working 
on  that  and  to  get  the  specifications  of  the  build- 
ing down  to  a  price  where  I  could  build  this  build- 
ing for  less  than  the  mortgage  and  that  I  would  be 
able  to  get  the  reasonable  profit  and  that  is  where 
I  was  spending  my  time. 

Q.  But  now  you  say  that  you  were  kicked  out 
of  this  thing.  At  the  time  that  you  were  kicked  out, 
had  the  final  plans  and  the  final  specifications  been 
drawn?  A.    No. 

Q,  At  that  time  about  as  far  as  had  been  ad- 
vanced was  these  drawings  and  these  preliminary 
specifications  and  the  commitment  had  been  issued? 

A.     That's  right. 

Q.  That  is  just  about  all  that  had  been  accom- 
plished up  to   [120]  that  stage  of  the  proceedings? 

A.  Yes.  Then  when  I  come  to  Seattle,  I  don't 
remember  what  time  it  was,  but  I  came  to  Seattle 
and  went  into  Chiarelli  and  Kirk's  office  to  start  to 
discuss  this  thing.  I  hadn't  talked  to  Mr.  Hill  yet 
and  Mr.  Chiarelli  informed  me  he  could  not  discuss 
this  building  or  this  project  any  further  with  me. 

Q.     Al,  did  you  ever  after  the  commitment  was 
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issued  and  prior  to  the  time  or  about  the  time  that 
you  were  kicked  out,  did  you  ever  discuss  actual 
dollars  that  you  would  require  to  build  the  build- 
ing? 

A.  No,  we  had  never,  we  had  never  entered  into 
that  phase  of  it. 

Q.  No,  I  say  though  after  the  commitment  was 
issued  and  before  you  were  kicked  out,  did  you 
ever  talk  dollars  to  Rudy? 

A.  No,  other  than  what,  I  remember  one  discus- 
sion about  that  if,  I  was  to  kick  back  fifty  thousand 
dollars  to  him. 

Q.  What  is  the,  do  you  know  whether  the  prop- 
erty, the  land  upon  which  this  building  was  to  be 
constructed  was  free  and  clear,  was  it  in  Rudy's 
name  ? 

A.     It  Vs^as  not  all  free  and  clear,  no. 

Q.     You  know  that? 

A.  Well,  I,  I  didn't  see  it  in  black  and  white, 
but  I  gathered  that  in  the  conversation,  yes. 

Q.  You  know  that  part  of  the  ground,  or  did 
you  ever  know  or  believe  that  part  of  that  ground 
was  just  under  an  option?  [121] 

A.  Well,  it  was,  I  don't  know  about  that.  I  do 
know  that  the  ground  was,  with  the  application 
why  it,  I  was  led  to  believe  as  well  as  all  others 
that  the  ground  could  be  cleared  for  a  building. 

Q.  Yeah,  otherwise  you  certainly  would  have 
never  made  application,  would  you? 

A.    Well,  no. 

Q.     Al,  you  worked  with  Chiarelli  and  Kirk  and 


146  B,  P.  Hill  and  Mary  Hill  vs. 

(Testimony  of  A.  E.  Waxberg.) 
were  in  Seattle  on  these  various  trips,  the  moneys 
that  you  expended  and  the  time  that  you  consumed, 
you  were   supposed  to  have  been  paid  from  that 
from  your  normal  builder's  profit,  were  you  not? 

A.  Well,  that  is  a  different  deal.  I  can  bid  on 
jobs  and  never  get  the  money  as  far  as  that  goes, 
and  that  is  expense  that  I  have  to  stand.  It  is  part 
of  my  business. 

Q.  I  say  though,  in  this  instance  you  were  sup- 
posed to  recover  your  costs  for  these  trips  to  Seattle 
and  the  time  that  you  spent  with  Chiarelli  and  Kirk 
and  the  like  from  the  profit,  from  your  builder's 
profit  on  this  thing,  were  you  not? 

A.  Well,  yes,  I  expected  to  when  the  building 
was  done  why  I  would  be. 

Q.  That  is  where  you  were  to  be  repaid  for  any 
moneys  that  you  expended?  A.     That's  right. 

Q.  Any  time  that  you  lost,  normally  you  spend 
time  and  money  preiaaring  to  build  these  things,  for 
instance  like  the  [122]  Nenana  School,  don't  you? 

A.     That's  right. 

Q.  And  it  is  a  part  of  normal,  natural  business 
expense?  A.     That's  right. 

Q.  And  you  are  paid  for  that  in  whatever  profit 
you  make  on  the  job?  A.     That's  right. 

Q.  And  that  is  what  was  anticipated  in  this  case, 
you  and  Rudy  are  going  in  together,  build  this 
building,  you  were  going  to  build  the  building  and 
any  expenditures  the  same  as  Rudy  spent  his  time 
on  the  thing,  to  you  by  way  of  the  profits  in  build- 
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ing   the    building,    to    him    by    ownership    in    the 

building  ? 

A.  Well,  this  is  a  little  different  situation.  Had 
Rudy  come  with  plans  and  specifications,  this  build- 
ing as  it  is  now,  how  much  will  you  build  this  build- 
ing for  and  I  give  him  a  figure  then  I  am  out,  but 
I  helped  promote  this  deal. 

Q.     I  know  you  did. 

A.  And  it  is  all  together  different  than  normal 
contracting  operations. 

Q.  But  how  were  you  to  have  been  repaid  if 
it  wasn't  from  the  building? 

A.  Well,  that  is  how  I  was  to  be  repaid,  through 
the  building. 

Q.  Through  the  contract,  through  the  building, 
the  construction  of  it?  [123] 

A.     That's  right. 

Q.  And  you  were  supposed  to  get  to  build  this 
building  after  the  final  specifications  came  out.  That 
is  why  you  are  working  down  there  with  Chiarelli 
and  Kirk  so  you  could  have  the  building  designed 
at  a  lower  figure  so  you  could  have  some  profit 
guaranteed?  A.     That's  right. 

Q.  And  at  the  time  that  you  made  your  profit 
on  the  building  you  then  would  be  repaid  for  all 
of  the  moneys  that  you  had  expended  just  the  same 
as  the  labor  that  went  into  the  building? 

A.     That's  right. 

Q.  And  there  wasn't  any  agreement  on  Rudy's 
part  to  pay  you  for  those  expenses  other  than  as  it 
came  back  to  you  out  of  the  building? 
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A.  No,  there  was  no  agreement  that  I  was  going 
to  be  kicked  out  of  there  either  after  the  commit- 
ment was  made. 

Q.  But  that  is  the  way  you  were  supposed  to 
get  this  money  back,  wasn't  it? 

A.    Well,  yeah. 

Q.     From  the  building?  A.     That's  right. 

Q.  How  many  discussions  did  you  have,  how 
many  times  did  you  see  Mr.  Hill  after  the  com- 
mitment was  issued,  or  did  you  see  him  at  all? 

A.     I  don't  recall  seeing  him  at  all.  [124] 

Q.  Well,  now,  Al,  when  was  this  discussion  when 
he  demanded  the  fifty  thousand  dollar  kick-back? 

A.  Oh,  yes,  that's  right,  too.  That  was  in  New 
Washington  Hotel,  I  remember  that,  but  what  date. 
That  must  have  been  after  the  commitment  was  is- 
sued. 

Q.     Did  you  see  him  any  other  time? 

A.  I  don't  remember.  I  remember  trying  to  con- 
tact him. 

Q.  But  you  have  no  recollection  now  of  having 
seen  him? 

A.    Well,  other  than  the  one  time. 

Q.     Who  was  present  at  that  meeting? 

A.  Mr.  and  Mrs.  Hill  and  Larry  Orsini  and  my- 
self. 

Q.    Why  was  Mr.  Orsini  there? 

A.  Well,  he  was  staying  in  the  same  hotel  and 
they  had  some  business  dealings  with  Mr.  Orsini, 
too,  in  regard  to  this  building. 

Q.    You  didn't  have  any  agreement  or  any  busi- 
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ness  dealings  with  Orsini  in  reference  to  the  build- 
ing ? 

A.  Oh,  yes,  he  helped  fill  out  the  papers  he,  I 
worked  mth  him  on  the  promotional  deal,  on  the 
filling  out  these  forms.  He  had  a  big  part  of  it. 

Q.  Let  me  ask  you,  do  you  recall  in  the  New 
Washington  Hotel  and  at  that  meeting  a  discussion 
between  you  and  Mr.  Orsini  and  Mr.  Hill  concern- 
ing a  management  contract  of  the  building  for  Mr. 
Orsini  ? 

A.  That,  that  was  between  Mr.  Hill.  I  remem- 
ber discussion,  yes.  [125] 

Q.     There  w^as  such  a  discussion? 

A.  That's  right.  Mr.  Hill  and  Mr.  Orsini  in  the 
beginning  of  this  building  why  there  was  some  kind 
of  an  agreement  between  them.  I  don't  know  just 
what  it  was.  Evidently  it  stopped  there  at,  that  was 
the  end  of  the  agreement  or  whatever  it  was  be- 
tween those  two. 

Q.  But  there  was  a  discussion  of  a  manage- 
ment contract  of  the  building  for  Orsini? 

A.     As  I  remember,  yes. 

Q.     On  that  occasion? 

A.  Yes.  As  I  recall,  Mr.  Orsini  wanted  to  man- 
age the  building  and  had  been  led  to  believe  that 
he  could  be  manager  of  the  building. 

Q.  And  Mr.  Hill  refused  to  give  him  such  a 
contract  ? 

A.     That's  right.  I  was  witness  to  that. 

Q.     And  Mr.  Orsini  left  the  room?  A.    No. 

Q.    No? 
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A.  I  don't  believe  so.  I  believe  Mr.  and  Mrs. 
Hill  left  the  room. 

Q.  Do  you  recall  any  conversation  concerning 
stock  in  the  corporation  that  occurred  at  that  dis- 
cussion? A.     I  don't  remember  that. 

Q.    What?  A.     I  don't  remember  that. 

Q.  Do  you  recall  that  Mr.  Orsini  and  you  dis- 
cussed with  Mr.  and  Mrs.  Hill  them  selling  or  giv- 
ing, or  as  a  part  of  the  contruction  agreement  to 
give  you  fifty-one  XDercent  of  the  stock  in  the  cor- 
poration ? 

A.  I  don't  know  if  it  hapiDened  then,  but  it  was 
that  discussion  had  taken  place  and  they,  I  don't 
know  if  it  was  going  to  be  stock  but  it  was  money 
that  I  was  to  leave  in  there  and  they  could  repay 
me. 

Q.  No,  no,  I  am  talking  about  stock  in  the  cor- 
poration, stock  in  the  corxooration  as  such? 

A.     I  don't  remember. 

Q.  You  have  no  recollection  of  when  you  and 
Mr.  Orsini  and  Mr.  and  Mrs.  Hill  were  discussing 
this  matter  in  the  New  Washington  Hotel  that  there 
was  a  discussion  concerning  the  issuance  to  you  and 
or  Mr.  Orsini  or  the  both  of  you  of  fifty-one  per- 
cent of  the  corporate  stock? 

A.     I  don't  recall. 

Mr.  Hepp:  I  object  to  the  question.  There  is  no 
evidence  that  that  discussion  even  took  place  with 
that  subject  matter.  Counsel  here  is  testifying  and 
asking  this  witness  if  he  remembers  whether  or  not. 
The  impression  he  is  putting  in  the  minds  of  the 
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jury  is  that  that  actually  did  take  place.  There  is 
no  evidence  here  in  this  Court  that  it  did  take  place. 
I  don't  think  it  is  a  fair  question.  In  fact,  it  is  not 
a  question.  It  is  a  matter  of  testifying  by  counsel. 

The  Court :    I  will  permit  it  to  stand. 

Q.  (By  Mr.  McNabb) :  Mr.  Waxberg,  do  you 
have  any  recollection  of  a  meeting  with  Mr.  and 
Mrs.  Hill  in  the,  in  Mr.  Kellog's  office? 

A.     Mr.  Kellog? 

Q.  A  lawyer  in  Seattle,  just  two  or  three  days 
following  the  New  Washington  Hotel  discussion? 

A.  Yeah,  I  believe  I  had  a  meeting  around 
there.  I  don't  remember  what  it  was  about  but 
I —  (Interrupted) 

Clerk  of  Court:    Defendant's  Identification  E. 

(Yellow  sheet  of  paper  with  certain  writings 
thereon  was  marked  Defendant's  Identification 

E.) 

Mr.  Hepp :    May  we  see  the  paper,  counsel. 

Q.  (By  Mr.  McNabb)  :  You  do  have  a  recollec- 
tion of  having  talked  with  Mr.  and  Mrs.  Hill  in  a 
lawyer's  ofl&ce? 

A.  Yes,  but  I  don't  remember  when  it  was.  I 
think  it  was,  well,  I  don't  remember  when  it  was, 
but  I  remember. 

Q.     Do  you  remember  Mr.  Kellog? 

A.  I  wouldn't  even  remember  the  name  if  you 
didn't  recall  it. 

Q.  But  you  do  recall  a  discussion  in  a  lawyer's 
office? 
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A.  I  believe  it  was,  I  have  a  faint  recollection, 
yes. 

Q.  You  recall  that  after  the  meeting  in  the  New 
Washington  Hotel  that  they  called  you  and  asked 
you  to  meet  them  in  this  [128]  lawyer's  office'? 

A.     I  don't  remember  that. 

Q.  This  is  Defendant's  Identification  E.  Do  you 
know  what  that  is,  Mr.  Waxberg? 

A.  I  couldn't  say  that  I  ever  saw  that  piece  of 
paper. 

Q.     Do  you  recognize  the  writing? 

A.     No,  I  don't. 

Q.  You  recognize  the  figures  on  there.  Are  the 
figures  on  there  yours? 

A.  I  does  look  a  little  like  my  writing.  The  fig- 
ures are  somewhat  similar.  I  couldn't  swear  that  it 
was  my  writing. 

Q.    You  think  that  it  isn't  your  writing? 

A.     I  couldn't  say  if  it  is  or  not. 

Q.    What  did  you  discuss  in  Mr.  Kellog's  office? 

A.  I  don't  remember.  I  never  even  remembered 
discussing  it  in  Mr.  Kellog's  office.  Never  even 
thought  of  it. 

Q.     From  that  day  to  this? 

Mr.  Hepp:  May  it  please  the  Court,  I  can't  hear 
counsel's  questions  very  good.  He  is  up  visiting 
with  the  witness.  I  think  he  should  talk  so  we  can 
hear. 

The  Court :  Yes,  I  think  that  counsel  has  a  right 
to  hear  the  questions.  I  would  like  you  to  speak  up, 
Mr.  McNabb,  and  I  would  like  the  witness  to  speak 
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up  so  members  of  the  jury  can  hear  everything 

that  is  said. 

Mr.  Waxberg:  No,  this  is  not  my  handwriting. 
The  [129]  figures  might  be  my  handwriting. 

Q.  (By  Mr.  McNabb)  :  I  am  not  interested  in 
the  handwriting  as  such.  I  am  interested  now  only 
in  the  figures,  are  they  yours  ? 

A.    Well,  that  I  can't  say.  I  don't  know. 

Q.  You  mean  you  don't  know  whether  you  wrote 
this  thing  or  you  don't  know  when  you  wrote  it? 

A.  I  don't  know  that  I  wrote  it.  I  may  have,  but 
it  don't  seem  to  me  that,  I  don't  remember  anything 
about  this. 

Q.  Do  you  now  Ivhow  what  the  figures  a  hundred 
eleven  thousand,  eight  hundred  eighty  is? 

A.     No,  I  don't  recall. 

Q.  You  don't  have  any  idea?  Do  you  now  know 
what  the  figure  one  forty-four  is? 

Mr.  Hepp:  Just  a  moment,  I  object  to  further 
questions  until  this  paper  is  identified,  it  is  ex- 
plained. I  don't  know  this,  do  you  know  now. 

Mr.  McNabb:  That  is  what  I  am  trying  to  get 
the  mtness  to  do,  Mr.  Hepp. 

Mr.  Hepp:    Let  the  Court  rule  on  the  objection. 

The  Court:  I  understand  the  document  has  been 
identified. 

Mr.  Hepp:  It  has  been  marked  for  identifica- 
tion. 

The  Court:     The —  (Interrupted) 

Mr.  Hepp:  I  have  heard  no  identification  where 
it  came  from  or  whom.  [130] 
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The  Court:  The  witness  so  far  has  failed  to 
identify  anything  about  it,  but  I  believe  that  Mr. 
MclSTabb  will  have  a  right  to  pursue  or  ascertain 
what  the  witness  does  know  about  it  so  the  objection 
is  overruled. 

Mr.  Waxberg:  Well,  the  figures  here  that  you 
are  asking  me  about  someone  else  has  written  in 
here.  I  know  that  that  isn't  my  handwriting. 

Q.     (By  Mr.  Mc:N'abb)  :    I  know  that  is  isn't,  too. 

A.  So  my  answer  is,  all  I  could  do  is  read  them 
off  to  you  as  you  ask  me.  If  this  wasn't  put  in  here 
I  would  not  know  those  figures  at  all  and  I  still 
don't  know  what  the  figures  are. 

The  Court:  Well,  the  witness  has  not  identified 
anything  as  yet  here,  Mr.  MclSTabb. 

Mr.  McNabb:     I  know  that,  Judge. 

Q.  (By  Mr.  MclSTabb)  :  Do  you  know  now  what 
the  figure  eleven  thousand  eight  hundred  eighty  dol- 
lars is  ? 

A.  No,  I  don't.  I  would  never  have  recognized 
it  and  I  still  couldn't  recognize  it  as  the  figure  it 
says,  you  have  written  down  here,  you  or  someone 
has  written  in  there. 

Q.     You  don't  know  what  it  is?  A.    No. 

Mr.  McNabb:  Your  Honor,  may  we  have  the 
noon  recess  now.  [131] 

The  Court:  Any  objections'?  Members  of  the 
jury,  once  more  I  admonish  you  to  heed  the  ad- 
monition I  previously  gave  to  you  not  to  discuss 
this  case  with  anyone  or  among  yourselves,  and 
not  to  express  any  opinion  thereon  until  the  case 
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is  finally  submitted  to  you.  You  will,  please,  return 
to  your  places  at  two  o'clock. 

Clerk  of  Court:  Court  will  recess  until  two 
o'clock. 

(Thereupon,  at  12:00  noon,  a  recess  was  taken 
until  2:00  p.m.) 

Afternoon  Session 

(The  trial  of  this  cause  was  resumed  at  2:00 
p.m.,  pursuant  to  the  noon  recess.) 

Clerk  of  Court:    Court  is  reconvened. 

Mr.  Hepp:    We  will  stipulate  as  to  the  jury. 

The  Court:  Very  well.  The  plaintiff  has  stipu- 
lated that  the  twelve  members  in  the  box  are  the 
jurors  duly  sworn  and  impaneled  to  try  this  case. 

Mr.  McNabb:    As  vs^ill  the  defendant. 

The  Court:    Very  well. 
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the  witness  on  the  stand  at  the  time  the  recess  was 
taken,  resumed  the  stand  for  further  cross-ex- 
amination. 

Q.  (By  Mr.  McNabb)  :  Mr.  Waxberg,  at  the  time 
that  you  made  application  or  the  application  was 
made  for  a  commitment  under  the  Section  608,  was 
there  a,  was  there  to  your  knowledge  a  require- 
ment that  the  [132]  builder  or  the  contractor  be 
bonded  % 

A.  Well,  yes,  at  the  time  whenever  the,  when- 
ever the  plans  and  specifications  w^ere  out  so  that 
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you  would  know  what  to  be  bonded  for.  You  coTlldn't 
pick  a  figure  out  of  the  skies  and  say  you  want 
bond  for  so  much. 

Q.  Well,  you  knew  that  the  building  would  run 
probably  a  minimum  of  a  million  and  a  half  at  any 
rate,  didn't  you?  A.     Yes. 

Q.  Did  you  make  any  effort  to  determine  whether 
or  not  you  could  secure  such  a  bond? 

A.  Well,  in  a  manner  I  did.  I  was  approached 
by  a  man  from  the  National,  or  Washington  Mort- 
gage Company  that  I  should  bond  Math  them  pro- 
viding this  job  went  through,  providing  we  got  the 
commitment  as  I  recall  it.  ' 

Q.     Who  did  you  talk  to? 

A.  I  believe  I  talked  with  Mr.,  well,  he  was  here 
yesterday,  what's  his  name? 

Q.     Sumter?  A.     Sumter,  yes. 

Q.     Did  you  talk  to  anybody  else  ? 

A.    Well,  I  don't  know  who  else  was  in  his  office. 

Q.  The  bonding  discussions  that  you  had  were 
limited  ?  A.     They  were  limited. 

Q.     To  those  of  Mr.  Sumter? 

A.  1  believe  he,  as  I  recall  it  he  said  that  with 
my  [133]  statement  he  couldn't  bond  this  par- 
ticular job  so  on  and  so  forth.  I  wasn't  even  ask- 
ing. It  was  him  that  was  asking  me  for  a  statement 
that  he  could  handle  the  bonding.  I  believe  I  pre- 
sented the  statement  to  him.  However,  I  wasn't 
bonding  with  those  people  at  all.  Never  tried  to  get 
a  bond. 

Clerk  of  Court:    Defendant's  Identification  F. 
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(Financial  statement  of  A.  E.  Waxberg  was 
marked  Defendant's  Identification  F.) 

Q.  (By  Mr.  McNabb)  :  You  say  the  only  dis- 
cussion concerning  your  bonding  capacity  in  refer- 
ence to  this  job  was  with  Mr.  Sumter? 

A.  Yes,  I  never  made  any  request  for  my,  of 
the  bonding  company  that  I  normally  do  business 
with  because  I  didn't  know  how  much  I  was  going 
to  have  to  bond  for. 

Q.  Prior  to  this  time  had  you  secured  any 
bonds,  contractors'  bonds'? 

A.  For  different,  well,  yes,  I  have  been  bonding 
with,  for  several  years  before  that. 

Q.     Prior  to,  prior  to  January  of  1950? 

A.    Yes. 

Q.  What  was  the  largest  bond  that  you  had  ever 
secured  at  that  time? 

A.  I  don't  know.  I  believe  it  was  around,  be- 
tween two  and  three  hundred  thousand. 

Q.  I  hand  you  Defendant's  Identification  F  and 
ask  if  you  [134]  know  what  that  is,  please? 

A.  This  is  a,  it  is  a  financial  statement.  How- 
ever, this  is  a  personal  financial  statement,  not  a 
company  financial  statement. 

Q.     That  is  your  financial  statement? 

A.    Yes,  at  that  time. 

Q.     Do  you  know  why  this  was  prepared? 

A.  Well,  it  was  requested  by  Mr.  Smnter  that 
I,  as  I  recall  it  now,  that  I  get  a  financial  state- 
ment but  as  far  as  bond  is  concerned,  why  I  was 
never  required  to  get  a  bond. 
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Q.  Did  you  discuss  with  Mr.  Sumter  your,bond- 
ing  capacity?  A.     I  believe  I  did,  yes. 

Q.    What  did  he  say  to  you  in  that  regard? 

A.  Well,  he  said  that  I  didn't  have  a  statement 
that  would  warrant  a  bond  of  one  million  six  hun- 
dred thousand. 

Q.  This  was  a,  this  constituted  a  true  and  cor- 
rect statement  at  that  time  of  your  assets  and 
liabilities  ? 

A.  That  is  what  it  was,  yes.  However,  I  was 
never  requested  to  get  a  bond. 

Q.     Yes,  I  know. 

A.     And  I  could  have  gotten  a  bond. 

Mr.  McNabb:  We  have  no  further  questions  at 
this  time. 

Redirect  Examination 

Q.  (By  Mr.  Hepp)  :  Mr.  Waxberg,  were  you 
able, to  locate  any  more  checks  or  [135]  other  writ- 
ings as  evidence  of  your  expenditures'? 

A.  No,  not  other  than  what  I  have.  Not  other 
than  what  you  have  there. 

Mr.  Hepp :  If  you  would  be  so  good,  Mr.  Clerk, 
as  to  put  these  together  I  think  it  mil  save  time 
and  mark  them  all  for  identification,  one  identifica- 
tion. 

Clerk  of  Court:  Plaintiff's  Identification  8. 

(Certain  statements  were  marked  Plaintiff's 
Identification  No.  8.) 

Q.  (By  Mr.  Hepp) :  Would  you  go  through 
these  parts  of  Plaintiff's  Identification  No.  8  and 
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I  believe  they  are  one,  two,  three,  four,  five,  six, 

seven  in  all. 

Mr.  McNabb:    May  we  see  them,  please. 

Mr.  Hepp :    Excuse  me. 

Q.  (By  Mr.  Hepp) :  Would  you  examine  them, 
please  ? 

A.  Well,  the  first  one  is  a  check  issued  on  March 
6th  to  Pan-American  Airways,  Inc.,  one  hundred 
ninety-four  dollars,  fifty-eight  cents ;  and  this  is  one 
January  1950  to  Larry  Orsini  for  three  hundred 
dollars.  Here  is  one  March  1st  to  Larry  Orsini  for 
two  hundred  dollars;  one  here  February  22nd  to 
Pan  American  Airways,  tw^o  hundred  sixteen  dol- 
lars, twenty  cents. 

Mr.  McNabb:  I  am  going  to  object  to  any  testi- 
mony concerning  the  next  check  until  such  time  as 
it  is  shown  that  it  is  relevant.  [136] 

The  Court:  The  Court  is  unable  to  rule  but 
does  counsel  wish  to  make  an  offer  of  proof  or  do 
you  wish  to  pass  it,  or — (Interrupted) 

Mr.  Hepp:  This  next  one  that  counsel  refers 
to  and  I  coimted  it,  it  would  be  five. 

Q.  (By  Mr.  Hepp)  :  Just  yes  or  no,  Mr.  Wax- 
berg, does  that  portion  of  this  Identification  bear 
on  any  expenses  that  you  have  paid  in  connection 
with  the  subject  matter  before  this  Court? 

A.    Yes. 

Mr.  McNabb:  Object  to  that,  leading  and  sug- 
gestive. 

Mr.  Hepp:    Just  yes  or  no. 

The  Court:    He  may  answer. 
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Mr.  Waxberg:     Yes. 

Q.  (By  Mr.  Hepp)  :  Would  yon  state  very  simply 
the  term,  what  is  if?  A.     It  is  a  check. 

Q.  Just  tell  me  what  it  is,  is  it  a  paper,  a  writ- 
ing, a  check,  a  docmnent  or  what? 

A.     It  is  a  check. 

Q.  And  to  whom  is  that  check  payable,  what  does 
it  say  on  itf  A.     It  is  payable  to  cash. 

Q.     Just  yes  or  no,  did  you  cash  that  check? 

A.    Yes.  [137] 

Q.  To  whom  or  by  whom  was  that  check  cashed, 
if  you  know? 

A.     Pan  American  Airways. 

Q.     How  do  you  know  that? 

Mr.  McNabb:  Wait  just  a  minute.  It  bears  his 
endorsement. 

Mr.  Hepp :  Well,  I  am  getting  right  to  that,  Mr. 
McNabb,  if  you  will  allow  me. 

The  Court:  I  believe  the  witness  has  a  right 
to  explain  if  you  will  proceed. 

Mr.  Waxberg:  It  is  a  check  for  cash  for  two 
himdred  dollars  which  I  took  to  the  Pan  American 
Airways  to  buy  a  ticket  to  Seattle. 

Q.  (By  Mr.  Hepp)  :  Are  there  any  endorse- 
ments on  the  reverse  side  of  that? 

A.  It  is  endorsed  by  Pan  American  Airways, 
Inc.,  and  endorsed  by  me  as  well. 

Mr.  McNabb:  I  withdraw  objection  to  it,  missed 
that. 

Q.  (By  Mr.  Hepp)  :  Would  you  continue  on, 
now.  That  covers  No.  5,  I  believe. 
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A.  O.K.  Then  here  is  a  check  dated  February 
28th,  1950,  to  Pan  American  Airlines  for  one  hun- 
dred eight  dollars,  ten  cents,  and  endorsed  by  Pan 
American  Airlines  and  here  is  a  receipt  from  Wil- 
liams Equipment  Company  in  the  amount  of  four 
hundred  seventy  dollars. 

Q.  Now,  would  you,  with  the  exception  of  No.  5 
against  [138]  which  there  was  an  objection  later 
withdrawn,  but  still  with  the  exception  of  that, 
what  were  these  expenditures  for,  if  you  know? 

A.  It  was  for  travel  pertaining  to  this  par- 
ticular. 

Q.  And  the  ones  to  L.  Orsini,  were  they  for 
travel  ? 

A.  No,  they  were  for,  paying  him  for  things 
that  he  did  for  me  pertaining  to  tliis. 

Q.  Looking  down  here,  Plaintiif's  Identification 
No.  6,  which  you  have  identified  as  being  a  bill 
from  Larry  Orsini  in  the  amount  of  five  hundred 
dollars,  would  you  state  whether  or  not  there  is 
any  relation  between  the  two  checks  here  totalling 
five  hundred  dollars,  and  that  bill"? 

A.    Well,  yes. 

Q.     What  relationship  is  there? 

A.  Well,  professional  services  from  January  1st 
to  March  31st,  '50,  preparation  of  financial  state- 
ment for  FLIA  commitment  No.  130-42016. 

Q.  Those  two  checks  then,  that  is  for  the 
amounts  of  three  hundred  dollars  and  two  hundred 
dollars? 

A.     Three  hundred  and  two  hundred. 
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Q.  Make  up  the  five  hundred  which  you, paid 
to  Larry  Orsini?  A.     That's  right. 

Q.     I  see.  Here  is  Plaintiff's  Identification  No.  7 
which  you  have  identified  as  a  bill  from  Williams  1 
Equipment  Company?  A.     That's  right. 

Q.     And— (Interrupted)    [139] 

A.  Dated  June  7th,  1950,  and  it  reads,  City  of 
Fairbanks  charge  of  January  31st,  1950. 

Mr.  McNabb:  Oh,  the  thing  speaks  for  itself.  If 
he  wants  to  admit  it  let  it  be  admitted.  Move  its 
admission. 

The  Court:    He  hasn't  offered  it  as  yet. 

Mr.  Hepp:  I  merely  started  to  ask  a  question 
and  the  witness  started  to  explain  that.  It  wasn't  in 
response  to  any  offer. 

Mr.  Waxberg:    Pardon  me. 

Q.  (By  Mr.  Hepp)  :  Now,  Mr.  Waxberg,  you 
state  this  is  a  bill  for  four  hundred  seventy  dollars  ? 

A.     That  is  correct. 

Q.  I  note  in  the  identifications  that  you  have 
just  identified  there  is  a,  a  paid  bill  of  four  hun- 
dred seventy  dollars  to  Mr.  Williams  of  Williams 
Equipment?  A.    Yes. 

Q.  Is  there  any  relationship  to  that  payment 
and  this  bill?  A.     Why,  yes. 

Q.     What  is  the  relationship? 

A.     Well,  it  is  paid  in  full. 

Q.  Now,  going  back  to  this  fifth  part  which 
was  that  check  in  cash,  I  believe  you  stated  in  the 
amount  of  two  hundred  dollars  which  contained 
Pan  American's  endorsement  on  it? 
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A.    Yes.  [140] 

Q.  Would  you  state  if  you  know  what  that  check 
was  for? 

A.     Well,  it  was  plane  fare  one  way  to  Seattle. 

Q.  Do  you  recall  how  much  that  one-way  fare 
was? 

A.  I  believe  it  is  about  a  hundred  eight  dollars, 
somewhere  in  there  one  way. 

Q.  And  Pan  American  cashed  that  check  for 
you?  A.     They  did,  yes. 

Q.  Did  they  return  the  balance,  the  difference 
between —  ( Interrupted  ) 

A.  Well,  I  got  the  balance,  I  wrote  it  out  for 
two  hundred  because  I  probably  was  a  little  short 
of  cash  then,  needed  a  little  extra  change. 

Mr.  Hepp:  With  the  exception  of  Identification 
3,  which  is  the  Baranoff  Hotel  bill  which  seems  to 
be  in  dispute,  I  would  like  to  offer  into  evidence 
Plaintiff's  Identifications  1  through  8.  That  excepts 
in  my  offer  No.  3. 

Mr.  McNabb:  We  have  no  objection  to  the  Bar- 
anoff  Hotel  bill. 

Mr.  Hepp:     I  didn't  offer  it,  your  Honor. 

The  Court:  He  is  not  offering  No.  3.  Do  you 
have  any  objection  to  the  Identifications  that  coun- 
sel is  now  offering? 

Mr.  McNabb :    Oh  my,  no. 

Mr.  Hepp:  I  don't  know  what  the  "oh  my"  is 
for,  your  Honor. 

The  Court :  I  want  to  explain  to  the  members  of 
the  jury  that  this  courtroom  is  so  desisrned  that 
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we  cannot  step  out  [141]  from  the  bench  and  into 
Chambers  conveniently  for  discussions  that  we  wish 
to  have  in  your  absence  and  I  don't  like  the  whis- 
pering at  the  bench  which  has  been  taking  place 
here  previously  and  the  only  alternative  I  have,  if 
I  want  to  take  up  something  with  counsel  in  your 
absence  is  to  discuss  it,  to  excuse  you  for  a  few 
minutes  and  I  ask  that  you  heed  the  admonition 
that  I  previously  gave  you  and  will  you,  please, 
retire  perhaps  for  five  minutes.  We  will  call  you 
back. 

(Thereupon,    the    jury   withdrew    from    the 
courtroom  and  the  following  proceedings  were 
had  out  of  the  presence  and  hearing  of  the 
jury)  : 
The   Court:     Now,   gentlemen,   for  my  own  en- 
lightenment, I  realize  there  is  no  objection  to  the 
offer  made,  but  for  my  own  enlightenment  I  would 
like  to  know  under  what  theory  Identifications  1 
to  8  inclusive,  excluding  No.  3,  luider  what  theory 
they  are  offered. 

Mr.  McNealy:  Those,  your  Honor,  are  offered 
there  in  connection  with  the  second  cause  of,  what 
primarily  I  would  say  the  third  cause  and  the  sec- 
ond cause  of  action  to  show  the  outlay  of  expenses 
in  the  work  done  for  the  benefit  of  the  defendants 
here.  More  particularly  I  believe  that  on  a  numeri- 
cal basis  rather  than  any  other. 

Mr.  McNabb:  If  it  please  the  Court,  if  I  may 
assist  at  this  tune  if  the  Court  would  like  to  hear 
from  me  in  this  regard.  Since  I  voiced  no  objec- 
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tions  to  the  admission  of  those  items  I  [142]  will 

waive  any  argument  at  this  time. 

The  Court:  Yes.  Well,  there  being  no  objection 
to  the  offer  of  the  exhibits  the  Court  will  receive 
them  at  this  time.  The  jury  may  be  called  back. 

(Thereupon,  the  jury  entered  the  courtroom 
and  the  following  proceedings  were  had  in  the 
presence  and  hearing  of  the  jury)  : 
The  Court:     Parties  stipulate  that  all  members 
of  the  jury  are  present? 

Mr.  McNabb:     The  defense  will  so  stipulate. 
Mr.  Hepp :    We  will  stipulate. 
The  Court:    The  Court  at  this  time  will  receive 
into  evidence  Plaintiff's  Identifications  No.  1  to  8, 
inclusive,  excluding  Identification  No.  3.  That  was 
your  offer,  was  it  not,  Mr.  Hepp? 

Clerk  of  Court:  Identification  1  is  Plaintiff's 
Exhibit  A;  No.  2  is  B;  No.  4  is  C;  No.  5  is  D;  No. 
6  is  E ;  No.  7  is  F  and  No.  8  is  G. 

(Plaintiff's  Identifications  No.  1  and  2  were 
admitted  in  evidence  as  Plaintiff's  Exhibits  A 
and  B;  Plaintiff's  Identifications  4  through  8, 
inclusive,  w^ere  admitted  in  evidence  as  Plain- 
tiff's Exhibits  C,  D,  E,  F,  and  G,  respectively.) 
The  Court:    And  I  wish  to  state  that  No.  3  was 
not  admitted  because  it  was  not  offered,  at  least 
among   other  reasons.    [143]    There   was   no   offer 
made.  Identification  3.  You  may  proceed,   gentle- 
men. 

Q.  (By  Mr.  Hepp) :  Mr.  Waxberg,  since  you 
have  been  in  business  as  a  building  contractor,  have 
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you  ever  been  prevented  from  performing  a  bid  in 
contract  by  reason  of  the  fact  that  you  couldn^t 
obtain  the  necessary  bond?  A.     No. 

Mr.  McNabb:  I  object  to  that  as  having  no  bear- 
ing on  the  issues  of  this  case,  improper  redirect 
examination. 

The  Court:  He  may  answer  in  view  of  the  de- 
fense which  has  been  interposed.  It  may  stand. 

Mr.  McNabb:  I  would  like  to  state  this,  any- 
thing that  has  occurred  subsequent  to  the  time  here- 
in in  controversy  is  certainly  not  relevant  to  the 
issues  here. 

The  Court:  We  could  have  the  question  read. 
I  believe  he  was  asked  whether  he  was  ever  denied. 
What  was  your  answer? 

Mr.  Waxberg:    I  said  no. 

The  Court:    Your  answer  was  no? 

Mr.  Waxberg:    No. 

Mr.  Hepp:     We  have  no  further  questions. 

Mr.  McNabb:    Nor  have  we. 
(Witness  excused.) 

Mr.  Hepp:    We  will  rest  the  plaintiff's  case. 

Mr.  McNabb:  I  would  like  to  be  heard,  your 
Honor.  [144] 

The  Court:    In  the  absence  of  the  jury? 

Mr.  McNabb:     Yes,  sir. 

The  Court:  Members  of  the  jury,  once  more  I 
ask  that  you  heed  the  admonition  that  I  previously 
gave  to  you  and  perhaps  it  is  going  to  be  fifteen 
minutes  before  we  will  call  you  back.  Fifteen  min- 
utes or  longer. 
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Mr.  McNabb:  May  we  have  a  minute  or  two  re- 
cess at  this  time. 

The  Court :  Would  you  like  one,  too,  Mr.  Hepp  ? 
We  will  take  a  five  minute  recess. 

Clerk  of  Court :  Court  is  recessed  for  five  minutes. 
(Thereupon,  at  2:30  p.m.,  the  Court  took  a 
recess  until  2:50  p.m.,  at  which  time  it  recon- 
vened and  the  trial  of  this  cause  was  resumed.) 

The  Court:  There  is  no  juror  serving  on  this 
case  in  the  room  at  the  present  time.  I  believe  we 
will  have  the  doors  closed,  Mr.  Bailiff,  please.  The 
only  object  in  closing  the  door  is  to  exclude  the 
jurors  who  are  serving  on  this  case.  Now,  Mr.  Mc- 
Nabb. 

Mr.  McNabb:  Your  Honor,  w^e  are  perfectly 
willing  to  waive  the  reporting  of  this  argument  if 
the  Court  wishes,  Court  and  counsel  have  no  ob- 
jection? 

The  Court:  Well,  I  rather  like  to  have  the,  all 
things  stated  in  Court  part  of  the  record. 

Mr.  McNabb:  May  it  please  the  Court,  at  this 
time  we  will,  the  defense  moves  for  a  directed  ver- 
dict in  favor  of  the  [145]  defendant  first  as  to  the 
entirety  of  the  action  as  set  out  in  plaintiff's  com- 
plaint, that  is  directed  toward  the  first,  second  and 
third  cause  of  action  and  alternatively  toward  the 
first,  second  and  third  causes  of  action  separately. 

A  recovery  as  we  see  it  based  upon  the  first  cause 
of  action  is  predicated  entirely  upon  an  express 
oral  agreement.  It  is  our  position  that  the  evidence 
is  entirely  contradictory  in  that  regard,  that  there 
was  and  there  has  been  introduced  here  no  proof 
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whatever  of  an  express  agreement  or  an  express 
contract  between  Mr.  Hill  and  Mrs.  Hill  and  Mr. 
Waxberg  for  the  construction  of  the  building.  It  is 
our  contention  that  the  testimony  of  Mr.  Waxberg 
is  precisely  contradictory  to  that. 

The  following  questions  and  the  following  an- 
swers were  put  to  Mr.  Waxberg,  the  following  ques- 
tions to  which  he  answered  as  follows:  Question, 
l^ow  then,  what  you  mean  is  you  would  certainly 
have  not  agreed  to  contruct  a  building  for  a  specific 
price  on  no  more  plans  than  those.  Answer,  "No". 

The  Court:  Plaintiff's  coimsel  have  a  copy  of 
the  transcript  from  which  you  are  reading  %  Do  you 
wish  one,  gentlemen! 

Mr.  McNabb:  The  question,  "You  wouldn't  ever 
have  done  that,  would  you?".  The  answer,  "No, 
you  have  to  have  specifications.  That  is  just  some 
drawings.  They  are  nothing  on  it  outside  of  an  out- 
line of  it".  Question,  "No  contractor  in  the  world 
would  have  agreed  to  such  a  thing,  would  hef. 
Answer,  [146]  "No,  and  we  submitted  more.  FHA 
wouldn't  even  consider  an  application".  Question, 
"How  much  did  you  agree  to  build  it  forf.  An-  j 
swan,  "There  w^as  no  specified  amount  that  I  would 
build  it  for.  When  this  commitment  was  made  the 
drawings  were  not  completed  and  it  would  be  im- 
possible to  know  exactly  what  the,  what  I  could 
construct  the  building  for".  Question,  "You  mean 
by  that  you  would  have  required  the  final  specifica- 
tions, final  specifications  and  the  final  drawings 
before  you  could  ever  have  agreed  on  a  price". 
Answer,  "That's  right".  Question,  "That  is  pages 


A.  E.  Waxberg  169 

and  pages  of  mechanical  and  plumbing  and  struc- 
tural and  electrical,  those  various  items  f.  Answer, 
"You  would  have  to".  Question,  "You  would  have 
to  have  detailed  blueprints".  Answer,  "Have  to". 
Question,  "Detailed  specifications  before  you  could 
ever  have  agreed  on  a  price?".  Answer,  "But  you 
must  remember  that  I  was  working  on  that  and  to 
get  the  specifications  of  the  building  down  to  a  price 
where  I  could  build  this  building  for  less  than  the 
mortgage  and  that  I  would  be  able  to  get  the  rea- 
sonable profit  and  that  is  where  I  was  spending 
my  time."  Question,  "But  now  you  say  that  you 
were  kicked  out  of  this  thing.  At  the  time  that  you 
v/ere  kicked  out,  had  the  final  plans  and  the  final 
specifications  been  drawn?".  Answer,  "No".  Ques- 
tion, "At  that  time  about  as  far  as  had  been  ad- 
vanced v/as  these  drawings  and  these  preliminary 
specifications  and  the  commitment  had  been  is- 
sued?" Answer,  "That's  right".  Question,  "That  is 
just  about  all  that  had  been  accomplished  up  to 
that  stage  of  the  proceedings?"  [147]  Answer,  "Yes. 
Then  when  I  come  to  Seattle,  I  don't  remember 
what  time  it  was,  but  I  came  to  Seattle  and  went 
into  Chiarelli  and  Kirk's  office  to  start  to  discuss 
this  thing.  I  hadn't  talked  to  Mr.  Hill  yet  and  Mr. 
Chiarelli  informed  me  he  could  not  discuss  this 
building  or  this  project  any  further  with  me." 

Now,  your  Honor,  the  testimony  of  the  plaintiff, 
he  would  not  under  any  circumstances  have  agreed 
to  construct  this  building  by  the  time  that  he  was 
disassociated  or  no  longer  associated  with  Mr.  and 
Mrs.  Hill.  That  is  the  testimony  of  the  plaintiff. 
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that  there  never  was  an  agreement  at  any  time 
reached  to  construct  any  building,  principally  for 
the  reason  that  there  had  been  no  plans  and  spe- 
cifications which  a  contractor,  any  contractor  could 
have  used  as  a  basis  for  determining  a  price.  In 
this  case,  there  were  none,  by  the  admission  of  Mr. 
Waxberg  and  his  own  statement  that  there  was 
never  an  agreement  as  to  price.  Never  was.  That  he, 
they  at  the  time  that  the  commitment  was  issued 
the  only  thing  that  they  had  according  to  Mr.  Wax- 
berg was  just  rough  drawings. 

Now,  your  Honor,  by  the  same  token,  in  the  first 
cause  of  action  the  plaintiff  seeks  to  recover  as 
damages  fifty  thousand  dollars.  There  has  been  no 
testimony  concerning,  how  that  amount  of  money 
was  to,  or  could  be  established.  If  there  were  a  con- 
tract here,  the  recovery  would  be  limited  to  the 
profit  to  Mr.  Waxberg,  that  is  the  difference  in  the 
cost  of  constructing  a  building  and  the  amount  of 
money  which  had  been  agreed  upon  [148]  to  be  paid. 
Primarily  there  is  no  testimony  as  to  any  amount 
of  money  having  been  agreed  upon  as  a  price  and 
there  is  a  total  want  of  testimony  or  specific  testi- 
mony touching  on  the  point  of  how  much  it  would 
have  cost  Mr.  Waxberg  to  build  the  building.  In 
response  to  a  question  by  Mr.  Hepp  he  said  it  would 
be  impossible  for  me  to  know  whether  there  is  ten 
thousand  or  fifty  thousand  or  a  hundred  thousand 
dollars  of  profit.  The  fact  of  the  matter  is  that  by 
his  testimony  it  was  impossible  for  Mr.  Waxberg 
at  any  stage  of  these  proceedings  to  have  ever 
reached  an  estimate  of  what  he  would  build  the 
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building  for.  There  was,  he  could  not  even  have 
agreed  or  his  testimony  is  that  he  would  not  have 
agreed  under  any  circumstances  upon  a  price  to 
build  the  thing  for  until  such  time  as  there  is  testi- 
mony here  introduced  as  to  what  he  agreed  to  build 
it  for  and  what  it  would  have  cost  him  to  build  it, 
recovery  in  this  thing  as  a  matter  of  damages  is 
limited  to  that  specific  amount  and  there  has  been 
no  testimony  in  that  regard,  so  as  to  the  first  cause 
of  action  I  submit  to  you  that  there  is  testimony 
that  there  was  no  contract. 

And  secondly,  that  there  has  been  no  proof  of 
damages. 

Now,  as  to  the  second  and  third  causes  of  action, 
those,  your  Honor,  are  based  upon  the  theory  of 
quantum  meruit  and  I  believe  if  we  interpret  the 
legal  theory  of  quantum  meruit  in  a  light  most 
favorable  to  this  plaintiff  or  to  this,  yes,  to  this 
plaintiff  that  we  would  consider  the  legal  theory 
or  the  legal  concept  of  quantum  meruit  as  an  im- 
plied contract  under  which  a  [149]  person  seeking 
recovery  could  or  would  expect  payment  for  serv- 
ices or  remuneration  for  money  expended.  I  think 
that  this,  so  far  as  this  case  is  concerned,  that  is 
interpreting  the  theory  of  quantum  meruit  or  im- 
plied contract  in  the  light  most  favorable  to  the 
plaintiff,  that  is,  that  the  conduct  was  such  that 
he  could  have  expected  to  be  paid. 

Now,  in  that  regard  the  following  questions  were 
put  to  Mr.  Waxberg  under  cross  examination.  Ques- 
tion, ''In  this  instance  you  were  supposed  to  recover 
your  costs  for  these  trips  to  Seattle  and  the  time 
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that  you  spent  with  Chiarelli  and  Kirk  and  the  like 
from  the  |)rofit  from  your  builder's  profit  on  this 
thing,  were  you  notf .  Answer,  "Well,  yes.  I  ex- 
pected to  when  the  building  was  done  why  I  would 
be."  Question,  "That  is  where  you  were  to  be  re- 
paid for  any  moneys  that  you  expended?".  Answer, 
"That's  right".  "Any  time  that  you  lost,  normally 
you  expended  time  and  money  preparing  to  build 
these  things,  for  instance  like  the  Nenana  School, 
don't  you?".  Answer,  "That's  right".  Question, 
"And  it  is  a  part  of  normal,  natural  business  ex- 
pense?". Answer,  "That's  right".  Question,  "And 
you  were  paid  for  that  in  whatever  profit  you  make 
on  the  job?".  Answer,  "That's  right".  Question, 
"And  that  is  what  was  anticipated  in  this  case,  you 
and  Rudy  were  going  in  together,  build  this  build- 
ing, you  were  going  to  build  the  building  and  any 
expenditures  and  the  same  as  Rudy  spent  his  time 
on  the  thing  to  you  by  way  of  profits  in  the  build- 
ings of  the  building,  to  him  by  ownership  in  the 
building?".  [150]  Answer,  "Well,  this  is  a  little 
different  situation.  Had  Ruby  come  with  plans  and 
specifications  this  building  as  it  is  now,  how  much 
will  you  build  this  building  for,  and  I  gave  him  a 
figure  then  I  am  out,  but  I  helped  to  promote  this 
deal."  Question,  "I  know  you  did,  and  it  is  all  to- 
gether different  from  normal  contracting  opera- 
tions?". Answer,  "Yes".  Question,  "But  how  were 
you  to  have  been  repaid  if  it  wasn't  from  the  build- 
ing?" Answer,  "Well,  that  is  how  I  was  to  be  repaid, 
through  the  building".  Question,  "Through  the  con- 
tract, through  the  building,  the  construction  of  it". 
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Answer,  ^'That's  right".  Question,  "And  you  were 
supposed  to  get  to  build  this  building  after  the  final 
specifications  came  out,  that  is  why  you  were  work- 
ing down  there  with  Chiarelli  and  Kirk  so  that  you 
could  have  the  building  designed  at  a  lower  figure  so 
that  you  could  have  some  profit  guaranteed?"  An- 
swer, "That's  right". 

Question,  "And  at  the  time  that  you  made  your 
profit  on  the  building  you  would  then  be  repaid  for 
all  the  moneys  you  expended  just  the  same  as  labor 
that  went  into  the  building?".  Answer,  "Right". 
Question,  "And  there  wasn't  any  agreement  on 
Rudy's  part  to  pay  you  for  those  expenses  other 
than  as  it  came  back  to  you  out  of  the  building?". 
Answer,  "No,  there  was  no  agreement  that  I  was 
going  to  be  kicked  out  of  there  either  after  the 
commitment  was  made."  Question,  "But  that  is  the 
way  you  were  supposed  to  get  this  money  back, 
wasn't  it?".  Answer,  "Well,  yeah".  Question,  "From 
the  building?".  Answer,  "That's  right".  [151] 

Now,  your  Honor,  that  negatives  entirely  any  in- 
ference or  any  presumption  or  any  assumption 
whatever  on  the  part  of  Mr.  Waxberg  that  he  ex- 
pected or  anticipated  repayment  of  any  of  the 
moneys  that  he  expended  in  relation  to  securing  this 
job,  in  relation  to  helping  put  the  thing  through. 
He  was  down  there  anticipating  and  perhaps  un- 
doubtedly assisting  in  the  preliminary  work  on  a 
building  thinking  that  with  the  inside  track  and 
hoping  that  he  would  be  able  to  construct  it  and 
assisting  in  getting  the  building  costs  down  to   a 
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place  where  he  could  make  a  profit  on  it  and  if  in 
fact  the  building  had  been  constructed  and  if  in 
the  planning  of  the  building  he  had  been  able  to 
secure  a  commitment  and  had  built  the  building  at 
a  substantial  reduction  then  he  would  have  received 
an  excellent  profit. 

Obviously  from  the  answers  that  he  gave  to  these 
questions  he  did  not  anticipate  being  repaid.  He 
didn't  say  that  he  had  ever  made  any  demand  on 
Rudy  Hill  or  Mrs.  Hill  to  pay  him  anything  in  ad- 
vance, didn't  say  that  he  had  ever  at  any  time  made 
demand  on  them.  Never  had  requested  them  to  pay 
him  any  money  in  advances  or  otherwise.  In  fact 
his  testimony  is  quite  the  contrary  to  that  theory, 
that  what  he  did  here  is  precisely  what  he  did  in 
bidding  on  the  Nenana  School  job,  which  he  testi- 
fied that  he  now  has.  Under  this  theory  a  man 
would  or  under  the  theory  of  the  plaintiff  as  he 
wants  to  advance  it  here,  any  time  that  a  contractor 
desired  to  build  a  building,  went  to  a  person  who 
is  considering  constructing  a  building  and  made 
suggestions  or  talked  to  anybody  [152]  at  all,  or 
made  any  trips  to  the  city  he  then  would  anticipate 
recovery  from  the  man  with  whom  he  had  talked 
or  who  anticipated  constructing  a  building  imless 
he  got  the  building.  And  here  he  said  he  expected 
to  1)6  repaid  for  his  services  from  the  profit  of  the 
building,  just  the  same  as  the  labor  on  the  building 
would  be  repaid.  That  doesn't  sound  in  an  implied 
contract  or  in  quantum  meruit.  Quantum  meruit 
requires  that  there  must  be  in  the  mind  of  the  per- 
son seeking  to  recover  a  reasonable  grounds  to  an- 
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ticipate  that  the  services  that  he  has,  or  is  then 
performing  will  be  paid  for. 

Your  Honor,  I  submit  to  you  that  everything 
that  was  done  in  this  instance  was  preliminary  to 
the  creation  of  a  contract,  preliminary  to  an  agree- 
ment to  build  a  building.  And  the  testimony  is  com- 
pletely in  accord  with  that  theory.  There  never  was 
a  contract.  The  building  was  not  constructed.  There 
should  be  no  recovery. 

Mr.  McNealy:  If  it  please  the  Court,  counsel 
with  one  breath  seems  to  argue  the  point  that  there 
was  no  contract,  no  contract  established  but  the,  in 
the  next  breath  argues  the  point  that  anything  that 
the  plaintiif  here  is  to  recover^/  why  he  was  to  re- 
cover out  of  the  contract  for  building  the  building. 
It  seems  to  me  his  statements  are  highly  incon- 
sistent. Either  there  is  a  fallacy  in  his,  in  counsel's 
statement  there  that  he  is  to  recover  these  expendi- 
tures from  the  contract  to  build  the  building  or 
there  was  no,  either  was  a  contract  or  wasn't  a  con- 
tract and  [153]  counsel  cannot  argue  the  matter 
both  ways  in  one  breath,  say  there  was,  imply  there 
was  and  another  one  that  there  wasn't. 

If  there  was  no  contract  then  there  was  no  possi- 
bility of,  under  counsel's  theory,  of  him  recovering 
anything  from  the  builder's  profit.  He  would  have 
had  to  look  elsewhere  for  his  remuneration.  Now, 
speaking  frankly  with  the  Court,  I  am  far  from 
well  satisfied  with  the  testimony  in  regard  to  the 
first  cause  of  action.  However,  I  am  not  throwing 
in  the  sponge  so  to  speak  on  that  first  cause  of  ac- 
tion. At  the  moment  I  don't  believe  that  auv  con- 
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tract,  while  there  is  an  amount  set  in  here  and  while 
the  plaintiff  was  indefinite  as  to  when  thisfi^re 
was  arrived  at,  I  think  that  a  contract  of  this  kind, 
in  fact  many  contracts  which  no  price  at  all  is  men- 
tioned. I  think  it  was  established  by  the  plaintiff 
here  that  there  was  an  agreement  between  he  and 
Hills  to  construct  the  building.  I  think  he  fell  down 
on  testimony  as  to  what  amounted  to  the  construc- 
tion. The  contract  whereby  he  would,  the  agreement 
there  where  he  would  furnish  the  materials  and  do 
a  job,  I  don't  think  according  to  whatever  plans  and 
specifications  they  had  would  be  sufficient,  whether 
any  price  so  long  as  he  stayed  within  the  price 
range  of  the  FHA  which  seemed  to  be  the  nut  and 
kernel  of  this  whole  action.  This  contract  with  no 
price  involved,  in  fact  common  with  regard  to  lum- 
ber companies  and  that  where  parties  agree  to  take 
a  certain  amount  of  lumber  and  materials.  And  they 
take  the  lumber  and  materials,  why  they  are  liable 
to  pay  for  them  [154]  regardless  of  whether  there 
has  been  a  price  agreed  upon  or  not  and  I  think 
the  same  thing  applies  here.  I  think,  trying  to  lead 
to,  I  think  there  was  an  agreement  there,  meeting 
of  the  minds  at  one  time  there  early  in  this  proceed- 
ing whereby  Waxberg  was  to  construct  the  build- 
ing and  the  materials  and  other  conditions  were  to 
go  over  until  the  plans  and  sioecifications  came  out, 
until  they  saw  what  they  got  out  of  the  FHA.  Wax- 
berg was  kicked  out  of  the  deal,  using  the  language 
stated,  prior  to  the  time  that  these  final  plans  and 
specifications  came  through.  Now,  he  testified  there 
that  he  was  to,  that  the  FHA  would  go  along  with 
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six  percent  for  the  contractor.  Actually,  he  would 
get  out  of  it  whatever  he  could  make  in  the  way  of 
profit,  but  he  would  have  to  invest  and  build  this 
building  within  whatever  they  did  get  from  the 
FHA. 

I  think  there  is,  as  the,  the  way  the  case  stands 
now,  I  think  it  is  even  sufficient  as  in  regards  to  the 
first  cause  of  action  to  allow  the  matter  to  go  to 
the  jury,  if  there  were  no  further  testimony  on 
either  side  for  the  jury  to  determine  the  facts.  Nat- 
urally, I  don't  agree  with  learned  counsel's  theory 
on  the  matter  of  quantum  meruit.  I  think  that  the 
Court  knovfs,  realizes  that  we  have  pleaded  here 
Avithin  the  Federal  Rules  on  alternative  cause  of 
action  here.  I  think  if  they  are  considering  all  the 
facts  in  the  case,  if  there  was  no  contract,  or  even 
if  there  is  nothing  more  than  a  contract  to  make  a 
contract  and  that  by  plainti:ff's  efforts  and  endeav- 
ors, by  when  we  stand  [155]  uncontr overt ed  at  the 
present  moment  that  he  assisted  Mr.  Hill  in  the 
eventual  realization  of  the  Polaris  Building. 

Now,  it  is  true  the  testimony  here  is  that  the 
Polaris  Building  is  a  different  building  than  was 
constructed  otherwise.  If  the  Court  please,  the 
whole  of  this  case  ties  in  around  the  Federal  Hous- 
ing authority's  program  608.  As  I  remember  from 
plaintiff's  testimony  he  said  that  they  had  to  meet 
a  deadline  on  this  608  project.  If  that  deadline 
hadn't  been  met  then  the  present  Polaris  Building 
couldn't  even  have  been  built.  He  had  done  all  of 
this  preliminary  work  there  up  to  and  including 
the  securing  of  this  commitment  under  project  608, 
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which  project,  your  Honor,  so  far  as  Alaska  was 
concerned,  went  out  of  effect  to  the  best  o{  my 
recollection  about  the  25th  of  February,  1950.  It 
would  have  been  impossible  or  there  were  no  fur- 
ther 608  commitments  issued  in  the  Territory  ex- 
cept for  revised  commitments  after  that  date.  And 
certainly  his  services  that  he  has  performed  with 
the  contract  for  making  a  contract  have  been  of 
value  to  the  defendants  here.  If  and  in  addition  to 
the  quantum  meruit  theory  it  certainly  would  be 
a  matter  of  unjust  enrichment  if  these  defendants 
here  can  use  the  skill  and  the  time  and  the  expendi- 
tures of  plaintiff  if  he  accomplished  nothing  else 
than  to  secure  for  them  the  matter  of  the  FHA 
commitment. 

The  fact  was  that  he  was  an  indispensable  party 
in  this  action  in  dealing  between  Hill  and  between 
the  architect,  Chiarelli,  and  by  reason  of  the  term- 
ination date  of  this  608  where  they  had  to  have 
this  in  by  the  24th,  25th  of  February.  His  services, 
I  believe,  were  definitely  indispensable  and  if  for 
no  other  reason,  your  Honor,  than  that  which  I 
have  stated,  the  plaintiff  certainly  as  to  his  second 
and  third  cause  of  action  is  entitled  to  have  the 
matter  of  the  facts  involved,  to  have  it  submitted  to 
the  jury  for  decision. 

The  Court:  I  might  state  at  the  offset  that  the 
Court  feels  inclined  to  direct  a  verdict  for  the  de- 
fendants so  far  as  the  first  cause  of  action  is  con- 
cerned and  by  way  of  comment  I  wish  to  state  that 
Mr.  Waxberg  on  the  stand  impressed  me  as  being 
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honest  and  forthright  when  it  came  to  imj)ortant 
matters  pertaining  to  this  cause  of  action  he 
couldn't  remember  because  it  was  so  long  ago  and 
I  am  commenting  on  that  for  a  reason.  Mr.  Wax- 
berg shouldn't  suffer,  no  litigant  should  suffer  be- 
cause of  congestion  in  Courts,  but  I  am  sure  that 
his  memory  would  have  been  better  had  this  case 
been  seasonably  reached  for  trial.  It  is  regrettable, 
having  been  filed  in  November  1951,  that  Mr.  Wax- 
berg comes  to  Court  in  August  1955  to  seek  his 
remedy.  But,  as  you  know,  I  can't  guess  and  specu- 
late and  permit  the  jury  to  guess  and  speculate  be- 
cause of  the  lack  of  memory  and  the  failure  to 
know  facts  that  are  necessary  to  be  known  and 
shown  to  the  Court  and  jury. 

I  have,  of  course,  read  and  studied  the  complaint, 
second  amended  complaint  and  as  I  read  it,  it  sjoe- 
cifically  sets  forth  that  on  a  certain  date  the  plain- 
tiff and  defendants  entered  into  [157]  an  oral  con- 
tract on  the  16th  day  of  January,  1950,  whereby 
the  plaintiff  agreed  to  construct  the  building  for  the 
defendant  and  that  on  or  about  the  2nd  day  of  Feb- 
ruary, 1950,  plaintiff  in  accord  with  said  oral  con- 
tract agreed  to  construct  said  building  for  defend- 
ants at  a  total  cost  of  one  million  six  hundred 
ninety-four  thousand,  three  hundred  seventy-four 
dollars,  which  offer  was  accepted  by  the  defendants. 
And  plaintiff  was  instructed  to  proceed  and  so  forth. 
Now,  I  can't  find  anything  in  the  evidence  that 
would  bear  out  that  type  of  a  contract.  The  plain- 
tiff has  testified  he  doesn't  know  where  the  figure 
came  from.  There  is  no  testimony  that  the  defend- 


180  B.  P.  Hill  and  Mary  Hill  vs. 

ants  did  agree  to  pay  him  that  particular  amount 
to  construct  any  kind  of  a  building.  He  admits  that 
he  didn't  know  what  the  building  would  cost.  He 
didn't  see  plans  and  specifications  and  I  don't  see 
how  I  could  permit  the  jury  to  speculate  on  that.  If 
the  contract  were  proved  by  the  plaintiff  we,  of 
course,  would  still  have  the  problem  of  damages 
and  there  has  been  no  testimony  here,  if  there  had 
been  a  contract  for  the  specific  amount,  how  much 
it  would  have  cost  to  fulfill  the  contract.  There  is 
no  way  of  measuring  Mr.  Waxberg's  damages.  As 
a  matter  of  fact,  he  might  not  have  been  damaged 
at  all.  There  may  have  been  no  profit  in  the  con- 
struction of  the  building,  had  he  received  the  con- 
tract. 

I  think  that  Mr.  Waxberg  was  perhaps  very  im- 
provident in  his  dealings.  He  dealt  perhaps  in  good 
faith  but  not  using  very  good  business  judgment. 
I  don't  know  what  he  expected  out  [158]  of  this 
thing.  .It  would  seem  that  he  was  going  to  help  the 
Hills  procure  an  FHA  loan  and  if  they  obtained 
the  commitment  then  the  Hills  were  to  hire  Mr. 
Waxberg  to  build  a  building  of  some  sort  and  as  he 
says,  no  agreement  on  the  part  of  the  Hills  to  re- 
imburse him  for  money,  time  expended  in  procur- 
ing the  loan.  This  cause  of  action  is  predicated  on 
the  express  contract  to  build  and  when  the  evidence 
is  in  Court  at  most  it  seems  is  perhaps  there  was 
an  agreement  on  the  paii;  of  the  defendant  that 
maybe  they,  or  that  they  would  employ  l^vfr.  Wax- 
berg to  build  some  kind  of  a  building  for  them  if 
they  got  the  commitment  which  is  entirely  differ- 
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ent  than  the  complaint  sets  the  cause  of  action 
forth. 

Getting  now  to  the  second  cause  of  action  and 
the  third  cause  of  action,  still  the  Court  is  troubled. 
According  to  the  testimony  of  the  plaintiff  the  most 
he  expected  as  he  said  was  that  he  would  have  re- 
couped the  amount  of  money  that  he  expended  from 
the  profits  of  building  the  building  and  there  is 
nothing  before  this  Court,  not  a  scintilla  of  evidence 
to  show  that  there  would  have  been  any  profit  out 
of  which  he  might  have  recouped.  I  don't  think  it 
would  be  proper  for  me  to  say,  well,  surely  if  he 
had  a  contract  of  over  a  million  dollars  he  certainly 
would  have  made  money;  because  the  contract  in- 
volves a  lot  of  money  doesn't  necessarily  involve  a 
lot  of  profit.  Do  I  have  a  right  to  speculate  and  say, 
well,  if  he  had  gotten  this  big  cont];^ct  there  would 
have  been  a  profit  there  whereby  he  could  have  re- 
couped the  amoimt  he  advanced?  I  don't  know  why 
he  advanced  the  sums  he  [159]  did.  I  can't  figure 
it  out  from  the  evidence.  I  v\^ish  that  I  could  figure 
out  some  way  under  the  law  w^hereby  he  might  be 
reimbursed  for  the  amounts  that  he  advanced  but 
if  I  had  that  power  to  order  that  amount  paid,  it 
might  be  an  injustice  because  there  is  nothing  in 
the  evidence  upon  which  I  could  base  such  an  order. 

So  it  is  not  a  pleasant  thing  for  me  to  do,  but 
at  this  time  I  am  going  to  grant  the  defendant's 
motion  for  a  directed  verdict  so  far  as  the  first 
cause  of  action  is  concerned  and  if  the  plaintiff  will 
elect  as  to  whether  they,  whether  he  wishes  to  go 
along  on  the  second  or  third  cause  of  action  I  may 
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deny  the  alternate  motion  at  this  time.  Does  the 
plaintiff  wish  to  elect  as  to  whether  he  will  pro- 
ceed with  the  trial  on  the  second  or  third  cause  of 
action  ? 

Mr.  Hepp:    I  don't  quite  understand  the  Court. 

The  Court:  I  will  give  you  an  opportunity  to 
elect  which  cause  of  action,  the  second  or  third 
cause  you  wish  to  proceed  under.  If  you  wish  a  ten 
minute  recess  to  discuss  it,  I  will  be  pleased  to 
grant  it. 

Mr.  Hepp:  Could  counsel  take  a  five  minute  re- 
cess? 

Clerk  of  Court :  Court  is  recessed  for  five  minutes. 
(Thereupon,  at  3:20  p.m.,  the  Court  took  a 
recess  until  3:30  p.m.,  at  which  time  it  recon- 
vened and  the  trial  of  this  cause  was  resumed.) 

Clerk  of  Court:    Court  is  reconvened. 

(The  following  proceedings  were  had  out  of 
the  presence  and  hearing  of  the  jury) : 

Mr.  McNealy:  If  it  please  the  Court,  the  plain- 
tiff at  this  time  has  elected  to  stand  on  the  third 
cause  of  action  of  the  complaint  and  elects  that, 
your  Honor. 

The  Court:  And  Mr.  McNealy  and  Mr.  Hepp, 
for  the  further  enlightenment  of  the  Court  now, 
what  is  the  exact  theory  of  the  third  cause  of  ac- 
tion? In  other  words,  are  we  relying  on  the  exis- 
tence of  a  contract  and  a  breach  thereof  or  is  it 
some  other  theory? 

Mr.  Hepj):  It  is  under  an  unjust  enrichment 
theory,  your  Honor,  for  the  reasonable  value  of 
these   services   as  they  may  relate   to   the   benefit 
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which  the  plaintiffs,  which  the  defendants  had.  In 
other  words,  reasonable  value  of  the  services  which 
I  feel  is  sustainable  under  any  theory  even  in  an 
involuntary  bailment  when  services  are  rendered 
for  which  there  is  a  value  to  the  recipient  the  Court 
will  not  stand  by  and  allow  it  to  go  unrewarded. 
I  don't  understand  Mr.  McNabb's  theory  about  what 
somebody  expects  or  anything  like  that.  In  such  in- 
stances where  as  in  involuntary  bailments  where  a 
person  strenuously  against  his  will  is  required  to 
perform  services  in  a  bind,  nobody  has  a  thought  of 
expectation.  I  am  merely  stating  that  it  is  no  test 
at  all.  If  these  services  of  the  plaintiff  were  valu- 
able to  the  defendant  and  the  law  presumes  nobody 
does  anything  for  nothing  or  expects  anything  for 
nothing  and  a  very  strong  showing  is  required  to 
upset  that  presumption.  We  feel  that  under  unjust 
enrichment  and  the  reasonable  value  of  the  services 
as  the  inure  to  the  benefit  of  the  defendants  is  a 
valid  cause  of  action  and  [161]  there  certainly  is  an 
ample  showing  at  least  to  this  point  of  those  serv- 
ices being  rendered  and  of  the  defendant  receiving 
them  which  we  feel  obliges  the  defendant  to  pay  for 
them. 

The  Court:  It  seems  to  the  Court,  Mr.  Hepp, 
that  there  is  certainly  some  testimony  that  the 
plaintiff  performed  certain  services.  Do  you  think 
you  could  point  out  where  in  the  evidence  shov/s 
that  the  services  performed  by  the  plaintiff  were  of 
value  to  the  defendant? 

Mr.  Hepp:  I  certainly  can,  your  Honor,  if  you 
take  one  instance  of  the,  it  is  undisputed  and  un- 
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contradicted  testimony,  the  drill  soundings,  the  sur- 
veys and  preliminary  work  are  necessary  for  an 
FHA  commitment.  There  is  other  im.contradicted 
testimony  that  the  FHA  commitment  under  this 
public  law  closed  the  latter  paii;  of  February  and 
this  just  slid  in  under  the  deadline,  is  no  longer 
available  and  those  things  were  indispensable  parts 
of  the  defendant  building  any  building  at  all. 

The  Court:  And  do  you  think,  Mr.  Hepp,  that 
you  can  and  will  get  some  authorities  for  the  Court 
and  joerhaps  some  requested  instructions  so  that  I 
may  properly  instruct  the  jury  on  the  theory  of 
unjust  enrichment  and  reasonable  value  of  serv- 
ices, provided,  of  course,  the  case  does  go  to  the 
jury.  I  don't  mean  to  produce  them  at  this  moment, 
but  you  can  submit  to  the  Court  requested  instruc- 
tions if  any  you  have  and  any  legal  authorities  that 
you  may  have  on  the  theory  of  unjust  enrichment 
and  reasonable  value  of  ser^dces  as  would  be  ap- 
plicable to  this  case  at  bar.  [162] 

Mr.  Tlepj):  I  would  be  willing  to  do  that  pro- 
vided, this  has  been  the  defendant's  motion.  I  think 
that  he  should  provide  authorities  to  support  his 
motion.  He  is  the  one  that  is  moving  the  Court.  I 
will  be  glad  to  respond  to  any  authorities. 

The  Court:  That  is  true.  I  anticipate  a  motion 
later  on  in  the  case  also  which  may  not  take  place. 

Mr.  Hepp:  I  would  be  glad  to  take  up,  to  take 
the  matter  up  then,  your  Honor. 

The  Court:  Well,  the  Court  would  like  to  be 
fortified  with  authorities.  Mr.  McNabb,  do  you  have 
anything  further  to  add  at  this  time? 
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Mr.  McNabb:  Your  Honor,  I  wish  at  this  time 
to  renew  our  motion  now  specifically  as  to  the  third 
cause  of  action  which  the  plaintiff  has  elected  to 
proceed  on  and  I  wish  once  more  to  call  to  the  at- 
tention of  the  Court  the  testimony  of  the  plaintiff 
in,  as  regards  where  he  anticipated  and  where  he 
expected  to  receive  his  compensation  and  if  there 
was  no  intention,  your  Honor,  in  the  mind  of 
this,  of  the  plaintiff  and  the  law  is  quite  clear  on 
that  score.  There  is  no  doubt  about  the  law  in  that 
regard,  if  these  things  were  preliminary  to  a  con- 
tract and  these  were  negotiations  in  the  expecta- 
tion of  receiving  a  contract  to  construct  a  building, 
and  if  the  plaintiff  did  not  anticipate  payment  and 
did  not  expect  payment  and  made  no  demand  for 
payment  and  didn't  anticipate  payment  for  the 
things  that  he  did  or  the  money  that  he  expended 
except  from  the  construction  contract,  it  is  and  the 
Court  may  recall  that  I  asked  him  on  that  score, 
did  they  discuss  what  would  happen  in  the  event 
that  the  commitment  was  not  issued,  and  he  said  it 
was  never  even  considered  but  his  testimony  is,  but 
that  is  the  v/ay  you  were  supposed  to  get  your 
money  back,  wasn't  it ;  and  the  answer,  '^ Well,  yeah, 
from  the  building,  that's  right." 

The  Court:  But  in  this  situation  there  was  no 
agreement  as  to  how  he  would  be  reimbursed  if 
the  commitment  were  not  granted  but  the  commit- 
ment was  granted  in  this  case  and  as  I  understand 
the  plaintiff's  theory  and  from  the  evidence  that  he 
claims  there  was  an  agreement  that  the  Hills  would 
have  him  build  and  if  he  built  he  would  have  re- 
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couped  the  expenses.  That  is  the  theory  of  the 
plaintiff. 

Mr.  McNabb:  That's  right,  your  Honor.  I  am 
in  complete  accord  with  that  proposition.  Certainly 
but  there  was  no  contract  and  the  Court  has  already 
held  that  if  that  was  a  contract  that  is  the  thing 
that  he  should  recover  under,  isn't  it?  A  contract 
to  build.  That  is  why  the,  that  is  where  the  re- 
covery comes.  That  is  the  allegation  that  he  was 
supposed  to  build  a  building  but  there  wasn't  any 
contract  and  the  Court  has  ruled  in  dismissing  its 
first  cause  of  action  that  there  wasn't  any  contract. 

The  Court:  The  Court  goes  a  step  farther.  I 
claim  that  it  is  highly  speculative.  We  can't  assume 
that  if  he  had,  had  the  contract  been  given  to  the 
plaintiff  we  can't  assume  that  he  would  have  made 
money.  I  don't  believe  that  is  a  proper  assumption. 
And'  there  is  no  proof  here  that  he  would  have 
made  money  [164]  even  though  he  had  gotten  the 
contract  and  that  is  what  is  troubling  the  Court  on 
any  theory. 

Mr.  McNabb:  That  is  entirely  correct.  Judge, 
and  there  is  the  place  that  he  has  to  recover  if  he, 
if  recovery  there  is  on  a  contract.  It  is  all  a  basis. 
It  does  not — let  me  ask  the  Court  a  question.  There 
has  to  be  a  meeting  of  the  minds  along  the  lines 
some  place  or  there  isn't  any  contract  at  all.  Every- 
thing in  the  world  was  preliminary  to  a  contract  to 
build.  Everything  that  was  done  was  preliminary  to 
a  contract  to  build.  The  Court  has  now  ruled  that 
there  never  was  a  contract  to  construct  a  building, 
that  it  was  pure  speculation.  Yet  the  plaintiff  by 
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his  own  testimony  has  said  every  nickle  that  I  put 
into  this  thing  I  put  in  anticipating  to  get  my 
money  back  from  the  construction.  In  other  words, 
in  anticipation  of  the  execution  of  a  contract.  He 
didn't  anticipate,  he  didn't  expect,  he  didn't  intend 
to  be  paid  for  these  things.  Judge,  except  as  a  part 
of  the  contract  to  build  and  he  could  have  lost  a 
hundred  thousand  dollars  or  he  could  have  made 
two  hundred  thousand.  The  whole  works  is  based 
on  that  theory  and  now  they  want  to  come  in  here 
and  say  oh,  no,  that  is  not  the  way  it  was  at  all. 

What  quantum  meruit  amounts  to  is  an  alterna- 
tive sort  of  a  proposition,  but  they  come  in  and  al- 
lege a  contract  and  Mr.  Waxberg  insists  that  the 
only  place  that  he  expected  to  recover  any  money 
at  all  was  not  from  Rudy  Hill  but  right  out  of  the 
proceeds  of  that  building  contract.  He  didn't  antici- 
pate it.  [165]  He  didn't  expect  it.  Evidently  he 
didn't  want  it  because  he  didn't  make  any  demand. 
He  went  ahead  voluntarily.  If  you  will  recall  his 
testimony  in  reference  to  Mr.  Orsini  he  said  for 
work  that  he  did  for  me. 

The  Court:  The  Court  at  this  time  will  deny 
defendants'  motion  as  to  the  third  cause  of  action 
of  plaintiff's  amended  complaint. 

Mr.  McNabb:  Well,  your  Honor,  there  is  more 
now.  I  haven't  finished. 

The  Court:  And  the  Court  will  be  pleased  to 
have  any  authorities  that  counsel  may  wish  to  pro- 
duce. 

Mr.  McNabb:  I  would  like  to  point  out  to  the 
Court  in  repleading  paragraph  two  of  their  first,  of 
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their  second  cause  of  action.  Now  then  in  the  third 
cause  of  action  they  replead  paragraph  one  of  the 
first  cause  of  action.  In  paragraph  two  of  the  third 
cause  of  action  they  replead  paragraph  two  of  the 
second  cause  of  action  which  allesres  that  on  the 
16th  day  of  January  the  plaintiff  and  defendant 
entered  an  oral  agreement  with  i)laintiff  whereby 
plaintiff  was  engaged  to  build  and  construct  a  build- 
ing to  be  known  as  Second  and  Lacey  for  an  agreed 
sum  of  a  million  six  hundred  ninety-four  thousand 
three  hundred  seventy-four  dollars,  and  the  Court 
has  already  ruled  that  that  is  not  true. 

Also,  a  little  farther,  that  they  spent  fourteen 
days  at  work  on  the  thing.  There  is  no  proof  to  that, 
on  that  score.  [166]  Total  want  of  evidence  in  that 
regard.  The  testimony  as  regards  L.  Orsini  is  that 
he  did  work  for  me.  There  is  no  testimony  whatever 
that  Mr.  Mcl^ealy  was  employed  for  Mr.  Hill,  no 
testimony  that  he  was  ever  in  fact  employed.  Actu- 
ally in  paragraph  two,  which  they  replead,  it  is 
based  entirely  on  an  agreement  to  construct  a  build- 
ing. I  am  sorry  if  I  take  the  Court's  time  but  there 
are  some  of  these  things  I  feel  the  Court  should 
consider  at  this  time  upon  which  there  has  been  no 
proof. 

There  is  no,  I  don't  know  what  these  exhibits 
show  as  far  as  taxicabs  and  telephone  charges.  I 
don't  know  what  the  proof  is  as  regards  meals.  I 
don't  think  there  is  any  proof  in  reference  to  a 
hundred  twenty-eight  dollars  for  meals. 

The  Court :    Mr.  McNabb,  the  fact  that  each  and 
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every  alleged  element  has  not  been  proven  would 
be  no  reason  to  grant  your  motion. 

Mr.  McNabb:  Oh,  that  is  entirely  correct,  but 
those  things  should  never  be  allowed  to  go  to  a 
jury,  your  Honor,  and  this  is,  at  this  time  they 
should  be  stricken  for  want  of  proof. 

The  Court:  Well,  of  course,  the  Court  will  only 
submit  to  the  jury,  if  the  case  is  submitted  to  the 
jury,  the  items  that  are  proved. 

Mr.  McNabb :  Yes,  but  I  want  to  get  this  record 
in  here  now.  I  don't  want  to  slip  any  place  along 
the  line. 

Mr.  Hepp:  May  it  please  the  Court,  I  don't  un- 
derstand what  we  are  doing  now.  I  understood  the 
Court  has  ruled  on  all  the  motions  before  it.  Is 
Mr.  McNabb  making  another  motion?  [167] 

The  Court :  It  seems  Mr.  McNabb  wishes  to  make 
further  argument  on  his  motion.  Is  that  right,  Mr. 
McNabb? 

Mr.  McNabb:     That  is  correct,  Judge. 

The  Court:    Have  you  concluded? 

Mr.  McNabb :    That  is  all  I  guess  at  the  moment. 

The  Court:  Gentlemen,  it  is  nearly  four  o'clock. 
The  Court  has  a  matter  fixed  for  four  o'clock,  crimi- 
nal matter.  It  will  be  a  good  opportunity,  I  will  dis- 
charge the  jury  until  ten  o'clock  tomorrow  morn- 
ing and  so  as  not  to  have  any  uncertainty  existing, 
the  Court  has  denied  the  defendants'  motion  to  dis- 
miss plaintiff's  third  cause  of  action  and  while  I  am 
not  going  to  ask  the  jury  to  return  until  ten  o'clock 
tomorrow  morning,  I  will  continue  this  case  until 
9 :30  at  which  time  I  will  be  pleased  to  have  counsel 
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for  the  respective  parties  submit  any  authorities 
that  you  might  have  for  the  Court  and  it  is  possi- 
ble that  I  may  reconsider  the  motion  to  dismiss  at 
that  time.  I  would  like  the  authorities  you  may  have 
to  present  and  I  will  see  what  I  can  find  myself  and 
will  you,  please,  call  the  jury. 

(Thereupon,  the  jury  entered  the  courtroom 
and  the  following  proceedings  were  had  in  the 
presence  and  hearing  of  the  jury) : 

The  Court:  The  parties  wish  to  stipulate  that 
the  twelve  persons  in  the  jury  box  are  the  jurors 
duly  impaneled  and  sworn  to  try  this  cause? 

Mr.  McNealy:    Yes,  your  Honor.  [168] 

Mr.  McNabb:    Yes,  your  Honor. 

The  Court:  Members  of  the  jury,  I  ask  that  you 
heed  the  admonition  I  previously  gave  to  you  not  to 
discuss  this  matter  with  anyone  nor  among  your- 
selves; and  not  to  express  any  opinion  until  the 
case  is  finally  submitted  to  you,  and  you  are  ex- 
cused until  ten  o'clock  tomorrow  morning.  At  this 
time  the  Court  is  going  to  take  up  some  criminal 
matters. 

And  this  case  will  be  continued  until  9:30  tomor- 
row morning. 

(Thereupon,  at  4:00  p.m.,  the  trial  of  this 
cause  was  adjourned  until  9:30  a.m.,  August  3, 
1955.) 

Be  It  Remembered,  that  the  trial  of  this  cause 
was  resumed  at  9:30  a.m.,  August  3,  1955,  plaintiff 
and   defendant   both   represented   by   counsel,   the 
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Honorable  Vernon  D.  Forbes,  District  Judge,  pre- 
siding : 

(The  following  proceedings  were  had  out  of 
the  presence  and  hearing  of  the  jury) : 

Clerk  of  Court:     Court  is  now  in  session. 

The  Court:  The  Court  at  this  time  will  take  up 
any  matters  to  be  considered  in  civil  cause  6481, 
Waxberg  vs.  Hill,  et  al. 

Mr.  McNabb:     May  it  please  the  Court 

The  Court:     Mr.  McNabb. 

Mr.  McNabb:  The  Court  will  recall  that  yester- 
day I  [169]  directed  a  motion  to  the  Court  for  a 
directed  verdict  as  regards  the  third  cause  of  action 
stated  in  the  plaintiff's  complaint,  which  they  elect- 
ed to  proceed  on.  The  theory  apparently  of  the  third 
cause  of  action  as  it  is  stated  is  that  the  plaintiff 
is  entitled  to  recover  on  the  basis  of  quantum 
meruit.  Quantum  meruit,  of  course,  is  a  legal  doc- 
trine which  is  based  on  an  implied  contract.  The 
theory  of  quantum  meruit  being  that  a  man  who 
performs  services  for  another  expecting  at  the  time 
that  the  services  are  performed  that  he  will  be  paid 
for  them  and  in  the  absence  of  a  question,  of  a  re- 
quest that  the  services  be  performed  that  they  are 
in  fact  performed  under  such  circumstances  as 
would  lead  the  party  for  whom  the  services  are  be- 
ing performed  to  believe  that  he  would  in  fact  pay 
for  them.  That  is,  there  must,  there  is  under  that 
theory,  under  the  doctrine  of  quantum  meruit  or 
under  the  implied  contract  there  must  be  some 
showing  that  there  was  an  intention  to  perform  the 
services  for  money  and  a  receipt  of  the  services  un- 
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der  such  circumstances  and  under  such  conditions 
as  to  negative  the  proposition  that  the  services  were 
being  performed  gratuitously.  It  is  an  equitable 
doctrine  and  quite  a  proper  one.  There  is  no  ques- 
tion but  that  if  a  man  sits  idly  by  and  allows  serv- 
ices which  are  of  value  to  him  to  be  performed 
mider  such  circumstances  as  there  is  reason  to  be- 
lieve that  the  party  performing  the  services  will  be 
paid  then  and  in  that  event  the  law  implies  a  con- 
tract. It  requires  payment. 

Now,  in  this  case  I  want  to  call  particularly  to 
the  [170]  attention  of  the  Court  the  third  cause  of 
action  is  based  upon  an  oral  agreement.  That  in  it- 
self is  sufficient  to  negative  the  quantum  meruit 
theory  because  the  oral  agreement  is  an  agreement 
to  build  a  building.  Now  the  Court,  this  Court,  no 
Court  in  the  world  under  the  law  can  write  a  con- 
tract for  people.  There  must  be  an  absence  of  any 
contract  at  all  and  the  Court  implies  a  promise  to 
pay  for  the  receipt  of  services.  The  case  In  Re  Mc- 
Carthy Portable  Elevator  Company,  196  Federal  at 
247,  the  Court  holds  that  the  mere  rendition  of  serv- 
ices does  not  necessarily  carry  the  right  to  compen- 
sation where  not  performed  on  request  of  the  per- 
son sought  to  be  charged  therewith,  the  circum- 
stances of  its  rendition  must  be  such  that  in  law 
it  will  be  presumed  to  have  been  rendered  for  the 
benefit  of  such  person  and  not  the  party  rendering 
it. 

Now,  the  circumstances  in  this  case  are  such  that 
there  was  a  contingent,  a  contingent  recovery,  a 
contingent  profit  of  some  considera])le  amount  to 
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be  had  by  tiiis  plaintiff  in  the  event  that  this  build- 
ing were  in  fact  constructed  and  the  Court  will  re- 
call his  testimony  which  I  have  been  over  time  and 
again.  The  single  fact  that  one  receives  benefit  from 
services,  work  or  labor  or  incidental  materials  is 
not  sufficient  of  itself  to  create  a  legal  obligation  to 
pay  there  for.  That  is  the  case  of  Miller  against 
Fisher,  77  Southeastern,  151. 

In  71  Corpus  Juris  at  Page  54,  which  is  under 
the  title  of  work  and  labor,  paragraph  or  Section 
19,  there  is  this  [171]  statement  to  be  found.  No 
recovery  can  be  had  for  preliminary  services  per- 
fonned  with  a  view  to  obtaining  business  through 
a  hoped  for  contract  or  order.  Now,  in  that  regard, 
your  Honor,  it  is  unfortunate  that  the  cases  which 
are  cited  in  support  of  that  proposition  are  very 
nearly  unanimously  reported  in  New  York  Supple- 
ment, which  we  have  not,  but  if  the  Court  will  ex- 
amine that  citation,  71  Corpus  Juris  at  Page  54, 
the  Court  mil  find  there  a  substantial  ninnber  of 
cases  supporting  that  proposition.  That  is,  that  no 
recovery  can  be  had  for  preliminary  services  per- 
formed with  a  view  to  obtaining  business  with  a 
hoped  for  contract  or  order.  We  submit  to  the 
Court  at  this  time  that  that  is  precisely  what  oc- 
curred in  this  instance. 

Where  services  are  as  much  for  the  interest  of 
the  party  performing  them  as  for  the  party  for 
whom  performed  and  the  former  has  no  expecta- 
tion of  charging  there  for  at  the  time,  a  claim  sub- 
sequently asserted  for  compensation  therefor  will 
be  disallowed  as  a  mere  afterthought.  That  is  Equit- 
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able  Life  Assiu^ance  Company  of  Iowa  against  Cros- 
ley,  265  Northwest  at  137. 

We  submit  again  that  that  is  precisely  what  was 
in  mind  here.  There  was  no  intention,  no  expecta- 
tion at  the  time  that  the  services  which  were  ren- 
dered in  this  case  were  in  fact  rendered.  There  was 
no  expectation  at  that  time  to  charge  for  them.  In 
fact  the  evidence  is  quite  to  the  contrary.  A  pro- 
mise to  reimburse  will  not  be  implied  for  services 
performed  for  the  mutual  benefit  of  all  of  the 
parties  concerned.  Of  course  defined  in  [172]  this 
instance  that  the  defendants  here  are  obligated  to 
pay  the  plaintiff  anything  this  Court  must  find 
that  there  was  an  implied  contract,  an  implied 
promise  to  pay.  That  is  contradictory  entirely  to 
the  evidence  and  certainly,  your  Honor,  the  things 
that  were  done  in  this  case,  the  services  that  were 
performed  were  done  for  the  mutual  benefit  of  the 
parties,  that  is  Mr.  Waxberg  when  he  performed  - 
those  services  expected  to  realize  a  profit  from  the 
construction  of  a  building.  That  is  Williams  against 
Adams,  195  Xew  York  Supplement  at  Page  86. 
Pardon  me.  Where  services  are  voluntarily  ren- 
dered by  one  person  to  another  with  no  expecta- 
tion at  the  time  the  services  are  rendered  to  charge 
therefor  and  the  evidence  is  that  there  was  no  in- 
tention there  is  no  sho^\ing  or  no  proof  in  this  cause 
so  far  that  there  was  any  expectation  or  intention 
to  charge  at  the  time  that  the  services  were  ren- 
dered, such  services  cannot  afterwards  be  used  as 
a  basis  of  an  implied  promise  to  pay.  That  is  Serg 
against  Walters,  122  Northeastern  2nd  at  Page  625. 


A.  E.  Wax!) erg  195 

For  a  party  to  recover  the  reasonable  value  of 
services  rendered  to  and  knomngly  and  voluntarily 
accepted  by  another  the  circumstances  must  be  such 
that  is  to  warrant  the  inference  that  the  services 
were  rendered  and  received  with  a  mutual  under- 
standing that  they  were  to  be  paid  for  since  quan- 
tum meruit  rests  upon  an  implied  contract.  Mutual 
understanding.  There  was  no  such  imderstanding, 
your  Honor.  Twiford  against  Waterfield,  83  South- 
eastern 2nd  at  548.  Where  one  person  renders  valu- 
able [173]  services  to  another  which  the  latter  ac- 
cepts, the  law  will  ordinarily  imply  a  promise  to 
pay  the  reasonable  value  thereof  though  evidence 
must  disclose  that  the  one  who  rendered  the  services 
did  so  under  circumstances  warranting  a  proper  in- 
ference that  he  expected  receipt  of,  that  he  expected 
the  recipient  of  the  services  to  pay  for  them.  And 
that  the  recipient  in  accepting  the  benefit  was  or 
should  have  been  aware  that  the  services  were  be- 
ing performed  with  that  expectation. 

Now,  again,  your  Honor,  I  will  call  to  the  Court's 
attention  that  there  was  no  expectation  of  being 
paid  for  them  or  to  charge  for  them  at  the  time 
that  they  were  rendered  and  certainly  there  was 
no  expectation  of  paying  for  the  services.  Cole 
against  Howard  Corporation,  219  Southeastern  2nd 
at  856.  Where  services  are  rendered  under  circum- 
stances which  do  not  support  an  inference  of  an 
expectation  of  payment  the  party  for  whom  the 
requested  services  are  performed  or  who  accepts 
services  is  not  under  an  implied  obligation  to  pay 
there  for.  And  certainly  here  the  testimony  does 
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not  support  any  inference  to  pay.  Cleaves  against 
Sharp  and  Don,  171  Atlantic  374.  Mere  benefit  from 
or  the  use  of  the  plans  of  an  architect  did  not  war- 
rant the  recovery  for  services  without  proof  that 
the  defendant  personally  obligated  himself  to  pay. 
That  is  Green  against  Message,  258  New  York  Sup- 
plement 28.  No  contract  to  pay  for  services  ren- 
dered voluntarily  without  expectation  of  compen- 
sation is  implied.  Hammond  against  Consolidated 
Rendering  Company,  [174]  135  Atlantic  197.  Am  I 
taking  all  of  the  Court's  time? 

The  Court:  Perhaps,  Mr.  McNabb,  you  can  sum 
up  in  a  moment. 

Mr.  MclSTabb:  Well,  your,  Honor,  I  think  probably 
the  best  case  that  I  found  and  I  have  several  others 
here,  the  case  I  believe  which  more  closely  ap- 
proaches the  fact  situation  in  this  case  is  Bright- 
well  against  Oglethorpe  Telephone  Company,  171 
Southeastern  at  162,  which  held  that  the  plaintiff 
cannot  recover  for  services  rendered  or  money  ex- 
pended without  request  for  the  company  which  he 
thought  he  had  bought  under  an  oral  contract  since 
he  actually  or  presumably  knew  that  the  agreement 
was  mienforceable.  Now,  that  is  about  as  close  as 
we  can  get  to  the  case  at  bar.  Mr.  Waxberg's  testi- 
mony is  that  there  never  was  an  agreement  as  to 
price,  yet  he  did  in  fact  spend  money  anticipating 
that  he  would  recover  that  money  plus  profit  from 
the  construction  of  a  building.  There  is  no  showing 
that  there  was  a  contract  to  employ  ]\Ir.  Waxberg, 
and  the  Court  further  ruled  in  that  case  that  gen- 
erally services  performed  or  money  paid  imder  a 
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mere  mistake  of  law  cannot  be  recovered.  No  lia- 
bility arises  from  services  rendered  or  acts  done 
on  request  where  the  circumstances  show  that  com- 
pensation was  not  intended.  Carlson  against  Trench, 
214  Northwestern,  928,  and  incidentally,  there  is  a 
note  on  the  subject  at  54  ALR  at  page  550. 

I  wish  only  to  state  this  to  recover  on  their  third 
cause  of  action  this  Court  must  hold,  this  Court 
must  in  fact  create  or  form  a  contract  for  these 
parties  based  on  an  implied  [175]  agreement.  Now, 
your  Honor,  we  feel  that  that  is  not  the  situation 
here.  There  cannot  be  an  implied  agreement  and 
we  feel  that  this  Court  cannot  hold  that  there  was 
an  implied  agreement  when  the  services  were  per- 
formed on  the  basis  of  a  contract  or  negotiations 
for  a  contract  which  was  not  enforceable.  To  hold 
here  that  there  is  right  to  recover  in  quantum 
meruit  would  be  to  hold  that  there  was  in  fact  no 
negotiations  for  a  contract  and  that  in  fact  Mr. 
Waxberg  did  not  perform  the  services  or  spend 
the  money  that  he  did  in  anticipation  of  a  contract 
to  construct  a  building  and  the  proof  is  that  he  did 
in  fact  perform  the  services  anticipating  that  the 
money  would  be  recovered  by  him  from  the  pro- 
ceeds of  that  contract. 

Mr.  McNealy:  If  it  please  the  Court,  I  think  I 
can  be  very  brief  here.  If  the  trial  should  continue 
I  worked  late  last  night  on  this  case  and  some  this 
morning  here.  First  I,  at  this  time  can  cite  only 
two  cases  to  the  Court,  89  Pacific  86.  The  Court 
states  in  that  in  an  action  to  recover  the  reasonable 
value  of  services  performed  that  a  contract  claimed 
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to  have  been  entered  into  between  the  parties  was 
so  indefinite  that  it  could  not  be  made  the  basis  of 
recovery  is  immaterial.  Where  evidence  as  to  the 
contract  was  introduced  to  show  the  nature  of  plain- 
tiff's employment  and  together  with  proof  of  this 
breach  was  to  be  used  as  a  basis  for  recovery  for 
reasonable  value. 

51  Atlantic  652,  contract  for  services  failed  by 
reason  of  the  mutual  misunderstanding  as  to  the 
material,  terms  of  [176]  payment.  A  person  who 
is,  who  has  partially  performed  a  contract  as  he 
understands  it  may  recover  reasonable  compensa- 
tion for  his  services.  Counsel  appears  to  forget  and 
to  believe  that  his  clients  here  should  profit  by  their 
wrong.  That  is  in  bringing  out  all  the  points  here 
he  failed  to  bring  out  that  the  defendant  set  in 
motion  or  actually  performed  the  act  which  pre- 
vented the  plaintiff  from  completing  the  contract 
or  even  entering  into  a  contract  and  in  that  con- 
nection, your  Honor,  based  upon  Rule,  Section  B 
of  Rule  15  of  which  I  am  not  going  to  read  to  the 
Court.  I  know  your  Honor  is  familiar  with  the  rule 
and  in  the  annotations,  of  course,  are  cases  set  up 
where  during  trial  or  even  after  judgment  an 
amended  complaint  may  be  filed,  cases  in  the  an- 
notation 76  Federal  Supplement  233,  that  amend- 
ment of  the  pleadings  should  be  allowed  tvere  the 
factual  situation  has  not  changed  though  a  different 
theory  of  recovery  is  presented.  I  have  prepared, 
your  Honor,  and  am  going,  imder  Rule  15,  Section 
B,  declare  a  third  amended  complaint  which  con- 
forms strictly  to  the  proof  and  the  evidence  as  sub- 
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mitted  here  and  I  am  going  to  ask  leave  of  the 
Court  at  this  time  for  permission  to  file  this  com- 
plaint, which  does  conform  to  the  proof  since  there 
was  no  objection  to  the  testimony  of  the  plaintiff 
as  he  gave  it  here,  that  his  testimony  in  any  way 
controverted  his  original  pleadings. 

I  believe  that  we  should  be  allowed  to  file  it,  also 
realizing  that  the  matter  is  within  the  discretion 
of  the  Court. 

The  Court:  Will  counsel  please  submit  the  orig- 
inal of  [177]  the  third  proposed  amended  complaint 
with  a  copy  thereof  on  the  coimsel  desk,  defendant's 
coimsel  ? 

Mr.  McNealy :  Your  Honor,  I  have  two  additions 
to  add  to  this.  I  haven't  had  the  opportunity  this 
morning  or  the  time  to  examine  the  Clerk's  exhibits. 

The  Court:  How  long  will  it  take  you,  Mr.  Mc- 
Nealy? 

Mr.  McNealy :    Not  more  than  a  minute  or  two. 

The  Court :  Very  well,  you  may  do  so.  The  Court 
at  this  time  will  give  the  defendant,  the  attorney 
for  the  defendant  an  opportunity  to  be  heard  on  the 
plaintiff's  motion  for  permission  to  file  a  third 
amended  complaint,  copy  of  which  was  handed  to 
the  defendant's  attorney. 

Mr.  McNabb :  May  it  please  the  Court,  yesterday 
if  I  recall  correctly  the  Court  dismissed  the  plain- 
tiff's first  cause  of  action  and  required  the  plaintiff 
to  elect  between  the  second  and  third  alternative 
causes  of  action.  After  the  election  to  proceed  on 
the  third  cause  of  action,  the  defense  renewed  its 
motion  to,  for  a  directed  verdict  and  pointed  out 
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at  that  time  that  a  recovery  under  the  third  cause 
of  action  was  contingent  upon  a  recovery  on  the 
first  cause  of  action  because  it  alleged  a  contract. 

Now,  your  Honor,  I  submit  to  you  that  at  that 
time,  as  of  now  the  plaintiff  had  rested  its  case, 
his  case.  At  that  time  it  was  incumbent  upon  the 
plaintiff  to  have  proven  a  prima  facie  case,  or  in  the 
event  of  failure  of  the  plaintiff  to  prove  a  [178] 
prima  facie  case  we  feel  that  the  law  is  that  the 
defendant  is  entitled  to  a  directed  verdict. 

Now,  it  appears  to  the  defense  that  this  is  a 
fourth  cause  of  action.  I  submit  to  you  that  without 
objection  and  prior  to  the  time  that  the  plaintiff 
rested  they  could  then  have  moved  this  Court  for  an 
order  amending  the  pleadings  to  conform  to  the 
proof,  but  we  feel  now  that  their  motion  to  amend 
or  to  submit  a  fourth  cause  of  action  is  mitimely 
and  that  no  provision  for  it  is  allowed  under  the 
law.  They  chose  to  stand  and  this  cause  went  to 
trial  on  the  issues  which  were  raised  by  the  plain- 
tiff's complaint.  We  have  had  no  opportimity  to 
cross  examine  on  any  of  these  things.  I  don't  know 
what  the  status  of  the  case  would  be  in  the  event 
that  the  Court  allows  the  filing  of  an  amended  com- 
plaint. I  take  it  then  that  we  would  have  to  com- 
mence again,  that  the  previous  trial  or  the  evidence 
and  the  proof  that  is  in  at  this  time  would  stand 
for  naught  yet  the  law  requires  and  the  rules  re- 
quire that  the  plaintiff  must  in  his  complaint  set 
out  every  claim  that  he  has  against  the  defendant. 

It  would  ai)pear  to  me  that  to  allow  the  filing  of 
an  amended  complaint  at  this  time  or  if  that  were 
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the  law  that  there  would  never  be  any  end  to  litiga- 
tion, that  by  the  same  token  if  a  man  comes  before 
the  Court,  thinks  that  he  proves  one  case  through 
evidence  which  is  not  based  upon  the  complaint, 
and  I  submit  to  you,  your  Honor,  that  though  we 
may  have  objected,  could  have  perhaps  objected 
to  various  testimony  of  the  plaintiff  [1^79]  we  did 
not  do  that  for  the  reason  that  the  proof  and  the 
testimony  at  that  time  we  felt  had  no  bearing  on 
the  issues,  that  they  didn't  tend  to  prove  the  al- 
legations of  any  one  of  the  three  causes  of  action 
which  w^ere  set  up  in  plainti:ff's  complaint.  IsTow 
apparently  what  they  seek  to  do  is  to  establish 
by  previous  testimony  the  relevancy  of  a  brand  new 
complaint  now  after  having  testij&ed  they  want  to 
come  before  this  Court  and  file  a  new  complaint, 
start  all  over  again.  This  it  seems  to  me  is  an  ad- 
mission on  the  part  of  the  plaintiff  that  our  motion 
to  dismiss  the  third  cause  of  action  has  merit. 
Where  is  litigation  to  end?  We  did  not  come  here 
prepared  to  defend  on  an  amended  complaint  and 
any  testimony  that  no  harm  or  no  prejudice  would 
result  to  the  defendant  in  this  case  or  either  of 
them,  if  we  allowed  all  sorts  of  testimony  to  go  in 
which  were  not  relevant  or  material  to  the  issues 
which  were  involved  in  plaintiff's  original  com- 
plaint, or  plaintiff's  second  amended  complaint,  the 
allowance  of  this  complaint.  Judge,  is  highly  prej- 
udicial because  apparently  they  feel  that  this  is 
what  they  have  proved. 

Now  if  they  had  moved  prior  to  the  time  that  we 
addressed  our  motion  to  the  Court  for  a  directed 
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verdict,  if  they  had  then  moved  or  had  submitted 
a  written  complaint  amending  the  complaint  to  con- 
form to  the  proof  as  they  had  put  it  on,  there  would 
have  been  we  feel  some  authority  under  the  law 
for  the  Court  to  have  allowed  it,  but  that  must  be 
timely  done  prior  to  the  time  that  we  moved  to  dis- 
miss or  for  a  directed  verdict.  [180] 

Judge,  a  plaintiff  we  feel  in  any  lawsuit  must 
prevail  or  must  fall  on  the  issues  as  they  are  drawn 
prior  to  the  trial.  This  plaintiff  cannot  prevail  on 
his  complaint,  first,  second  or  third  cause.  The  ac- 
tions which  are  started  in  a  man's  complaint  are 
those  things  which  a  defendant  comes  before  the 
Court  ready  to  defend  against.  We  feel  that  there 
is  no  place  under  the  law,  I  sympathize  with  this 
plaintiff  but  moral  issues  are  not  involved.  This  is 
not  an  ecclesiastical  court,  a  Court  of  equity,  yes,  but 
moral  considerations  are  not  involved  here.  We  feel 
that  the  law  does  not  allow  this,  that  there  is  no 
provision  mider  the  law  and  each  of  us  feels  sym- 
pathetic on  many  occasions  toward  litigants  and 
toward  all  nature  of  people  in  society,  but  as  prac- 
ticing attorneys  if  we  were  to  judge  matters  accord- 
ing to  our  own  moral  concepts  and  did  not  rely  on 
the  law  as  we  know  it  or  believe  it  to  be  then  many 
of  us  who  practice  law  would  be  required  if  we  were 
to  judge  the  right  or  wrong  of  man  or  his  conduct, 
we  would  be  required  to  say  to  a  large  j)ercentage 
of  our  clients,  I  am  sorry,  I  cannot  represent  you 
because  I  think  what  you  have  done  is  wrong.  But  as 
in  criminal  matters,  lawyers  and  Courts  can  only 
rule  not  according  to  their  own  conscience,  not  ac- 
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cording  to  the  Christian  doctrines  with  which  they 
have  become  inculcated  or  indoctrinated,  but  what 
is  the  lavs^.  We  don't  make  it.  We  interpret  it.  And 
that  is  the  way  law  suits  are  run. 

We  feel  that  there  is  no  right  under  the  law  for  the 
allowance  of  the  filing  of  this  amended  complaint. 

The  Court:  The  Court  believes  it  has  the  ab- 
solute right  under  this  kind  of  a  situation  to  do  a 
number  of  things,  among  them  to  grant  a  dismissal 
of  the  third  cause  of  action  without  prejudice  which 
under  these  circumstances  would  seem  ridiculous 
and  result  in  additional  time  and  expense  for  the 
litigants  and  the  Court,  and  the  evidence  of  the 
plaintiff  has  been  taken  before  the  jury  without 
valid  objections  on  the  part  of  the  defendant  and 
I  feel  that  justice  requires  that  I  at  this  time  grant 
leave  to  the  plaintiff  to  re-open  its  iease  for  the 
purpose  of  amending  the  complaint  to  conform  to 
the  proof  and  that  motion  is  granted. 

I  feel  that  the  proposed  third  amended  complaint 
is  in  conformance  substantially  with  the  proof  of 
the  plaintiff  in  this  case  and  I  cannot  see  that  the 
defendants  would  be  prejudiced  by  allowing  that 
complaint  to  be  filed  and  I  so  order. 

Take  a  fiYQ  minute  recess. 

Clerk  of  Court :  Court  is  recessed  for  five  minutes. 
(Thereupon,  at  10:20  a.m.,  the  Court  took  a 
recess  until  10:30  a.m.,  at  which  time  it  recon- 
vened and  the  trial  of  this  cause  was  resumed.) 

The  Court:  Mr.  McNabb,  do  you  have  an  addi- 
tional copy  of  the  third  amended  complaint? 

Mr.  McNabb:    I  have  only  one  copy. 
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The  Court:  You  have  a  copy.  Mr.  McNealy,  do 
you  have  an  additional  copy"?  [182] 

Mr.  McNealy:  I  do  have.  It  is  not,  your  Honor 
— I  can  spare  this  copy. 

The  Court :  Will  the  bailiff,  please,  ask  the  jurors 
to  come  in. 

Mr.  McNabb :  Your  Honor,  I  requested  that  they 
not  call  them. 

The  Court :  Yery  well,  the  Court  will  hear  from 
you,  Mr.  McNabb. 

Mr.  McNabb:  First,  your  Honor,  I  would  like 
to  request  the  Court  to  continue  this  matter  now 
so  that  I  may  have  an  opportunity  to  study  this 
complaint  and  to  prepare  an  answer  or  otherwise 
plead  in  reference  to  it.  This  is  a  new  one  now, 
this  is  not  the  third  cause  of  action.  It  raises  is- 
sues which  were  not  involved  in  any  of  the  three 
causes  of  action  which  were  stated  in  plaintiff's 
complaint.  I  made  a  rather  hasty  perusal  of  the, 
certainly  have  had  no  opportunity  to  study  it  or  to 
give  it  any  consideration  and  as  the  Court  well 
knows,  I  have  not  been  able  to  research  the  prob- 
lem but  my  first  thought  is  in  reference  to  the,  it 
seeks  to  recover  under  the  prayer  in  quantum 
meruit  for  the  breach  of  an  oral  contract  again  to 
build  a  building ;  that  there  was  a  contract  to  build ; 
that  it  was  breached  and  violated  and  by  reason  of 
the  breach  of  an  oral  agreement  to  build  a  build- 
ing. They  now  seek  to  recover  in  quantiun  meruit 
for  the  things  that  were  done.  Now  that  is  a  new 
problem  and  I  have  not  had  an  opportunity  to  study 
that.  [183] 
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It  may  be  that  this  thing,  even  under  the  theory 
of  quantum  meruit  should  be  dismissed.  Until  such 
time  as  I  have  had  an  opportunity  to  consider  it 
and  to  research  the  problem — (Interrupted) 

The  Court:    Have  you  concluded? 

Mr.  McNabb:    No,  sir. 

The  Court:    Proceed. 

Mr.  McNabb:  I  think  it  would  be  prejudicial  to 
the  rights  of  the  parties  defendant  in  this  action 
to  proceed  now  without  an  opportunity  to  research 
the  question  involved  in  this  case  and  having  an 
opportunity  to  see  what  the  law  is  on  the  subject. 

The  Court:    Mr.  McNealy. 

Mr.  McNealy:  If  the  Court  please,  we  feel  there 
is  substantial  authority  for  this.  There  have  been 
no  actual  new  issues  raised.  The  difference  is  out 
of  the  testimony  here  which  went  in  on  the  part, 
major  part  not  objected  to.  I  don't  believe  that  the 
rights  of  the  defendants  have  been  prejudiced.  The 
fact  situation  here  is  the  only  thing  which  the  orig- 
inal agreement  failed  to  prove  was  that  there  was 
an  express  and  binding  contract  as  to  how  much 
he  was  to  receive  and  it  failed  thereby.  The  plain- 
tiff's complaint  failed  by  a  mutual  misunderstand- 
ing and  the,  in  that  connection  where  there  has 
been  a  mutual  misunderstanding  why  the  Courts 
are  quite  unanimous,  even  back  under  the  old  com- 
mon law  method  of  pleading.  I  have  read  cases 
back  to  1901  which  hold  that  in  that  event  there  is 
certainly  right  to  recover  for  reasonable  compensa- 
tion and  especially  where  the  defendant  has  [184] 
done   anything   to   prevent   the   performance   of   a 
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contract  if  one  could  have  been  performed.  I  think 
the  testimony  was,  that  was  presented  here  as  I  say 
without  objections  by  the  defense.  I  don't  believe 
that  their  rights  have  been  prejudiced  and  I  don't 
believe  that  anything  can  be  gained  by  a  further 
continuance.  Actually  there  are  no  new  issues  in- 
volved and  as  the  early,  possible  may  be  considered 
here  a  different  theory  of  recovery  and  if  so,  the 
number  of  cases  holding  in  that  line  that  the  de- 
fendants are  not  in  any  manner  prejudiced.  They 
have  all  of  their  rights  of  defense  and  the  witnesses 
who  either  admit  or  deny  in  any  manner  controvert 
the  testimony  which  has  been  given  and  I  feel  they 
should  be  in  a  position  to  go  ahead. 

In  other  words,  your  Honor,  I  can't  see  that  the 
rights  of  any  parties  would  be  prejudiced  by  con- 
tinuance. 

The  Court:  I  feel  that  the  action  taken  by  the 
Court  in  permitting  the  amendment  of  the  com- 
plaint to  conform  to  the  proof  does  not  in  any  way 
prejudice  the  rights  of  the  defendant.  I  can  see 
nothing  to  be  gained  by  granting  a  continuance  of 
the  trial  and  so,  therefore,  will  deny  defendant's 
motion  to  continue.  Will  you,  please,  send  for  the 
jury. 

(Thereupon,  the  jury  entered  the  courtroom.) 

The  Court:  Will  the  Clerk,  please,  call  the  roll 
of  the  jury. 

(Thereupon,  the  Clerk  of  Court  proceeded  to 
call  the  roll  of  the  jury.)   [185] 

Clerk  of  Court:  They  are  all  present,  your 
Honor. 
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The  Court:    Very  well.  You  may  proceed. 

Mr.  McNabb:  Your  Honor,  I  am  at  a  bit  of  a 
loss  as  to  know;  you  want  to  proceed  with  the  de- 
fense of  this  case  or  does  the  plaintiff  intend  to 
call  additional  witness  or  witnesses? 

Mr.  Hepp:     We  will  re-rest  the  plaintiff's  case. 

The  Court :  Very  well. '  Now,  Mr.  McNabb,  you 
understand  the  situation  so  far  as  procedure  is  con- 
cerned. The  defendant  rested.  That  is  what  you 
wished  to  know,  I  believe. 

Mr.  McNabb:  Your  Honor,  we  will  put  Mr.  Hill 
on  the  stand  now  requesting,  however,  that  when 
Mr.  Siunter  arrives  here — here  he  is  now. 

GLENN  ROY  SUMTER 
a  witness  called  in  behalf  of  the  defendants,  was 
duly  sworn  and  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  McNabb) :  Will  you  state  your 
name,  please?  A.     Glenn  Roy  Sumter. 

Q.    Where  do  you  reside,  Mr.  Siunter? 

A.     Seattle,  Washington. 

Q.    By  whom  are  you  employed,  sir? 

A.    Washington  Mortgage  Company. 

Q.    What  are  your  duties? 

A.  I  am  president  of  Washington  Mortgage 
Company.   [186] 

Q.  Are  you  familiar  now  or  were  you  familiar 
in  the  year  1950  with  the  Federal  Housing  Admin- 
istration Act  and  the  regulations  concerning  Section 
608  of  that  act?  A.     I  am  and  I  was. 
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Q.    How  did  you  become  familiar  with  that  acf? 

A.  I  spent  ten  years  with  the  Federal  Housing 
Administration.  I  was  in  the  mortgage  business  be- 
fore and  after. 

Q.  When  was  that  ten  years  that  you  were  em- 
ployed by  the  Federal  Housing  Administration? 

A.     Thirty-nine,  '38  to  '48. 

Q.    What  were  your  duties'? 

A.     Assistant  Chief  Underwriter. 

Q.  What  did  you  do  as  Assistant  Chief  Under- 
writer 1 

A.  I  had  charge  of  processing  mortgage  loans 
both  multiple  family  and  single. 

Q.  Did  you  have  any  experience  or  as  a  part  of 
your  official  duties  did  you  process  loans  for  units  of 
more  than  three  apartments  or  more  than  four? 

A.    Yes,  all  multiple  family. 

Q.  All  multiple  family.  During  that  period  do 
you  have  any  recollection  of  the  approximate  num- 
ber of  projects,  multiple  unit  projects  that  you 
processed  or  assisted  in  processing? 

A.  Oh,  I  would  estimate  a  hundred,  a  hundred 
tv/enty-five  projects. 

Q.  Were  those  projects  in  a  particular  area  or 
were  your  duties  confined,  that  is  solely  to  a  small 
area  or  to  the  entire  [187]  United  States? 

A.     State  of  Washington. 

Q.  In  the  State  of  Washington.  At  what  stage 
of  the  proceedings  concerning  a  particular  housing 
project  did  you  first  become  acquainted  with  a  par- 
ticular project? 


A.  E.  Waxherg  209 

(Testimony  of  Glenn  Roy  Sumter.) 

A.     Would  you  restate  that? 

Q.  Did  you  know  or  as  a  part  of  your  official 
duties  when  did  you  first  become  acquainted  or 
when  did  your  first  duties  begin  when  an  applica- 
tion was  made  for  a  loan? 

A.  Well,  prior  to  the  acceptance  of  the  applica- 
tion. 

Q.  Prior  to  the  acceptance.  What  was  necessary 
to  be  done  prior  to  the  acceptance  of  an  application 
so  far  as  the  FHA  is  concerned? 

A.  Well,  you  attempt  to  screen  them  so  that 
you  didn't  go  ahead  or  the  sponsors  didn't  go  ahead 
on  a  project  that  was  not  feasible,  economically 
sound. 

Q.  Did  you  ever  talk  to  any  person  or  any 
group  of  people  who  were  considering  making  an 
application  and  then  after  their  discussion  with  you 
did  not  make  an  application? 

A.  Well,  the  procedure  that  was  established  at 
that  time,  we  would  always  discuss  a  project  before 
the  acceptance  of  the  application  both  with  or  as  a 
rule  with  the  architect  and  the  builder  and  the 
sponsors. 

Q.  How  then  would  you  know,  Mr.  Sumter,  that 
an  application  for  a  loan  was  proposed?  [188] 

A.  Well,  they  would  contact  the  office.  I  mean 
it  wasn't  a  question  of  soliciting. 

Q.  Then  it  was  customary  was  it,  for  you  to 
discuss  these  matters  even  before  you  accepted  an 
application?  A.     Always  before. 

Q.    And  after  your  termination  or  after  you  re- 
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signed  from  the  service  of  the  government  under 

the  FHA,  what  then  did  you  do? 

A.     I  set  up  the  Washington  Mortgage  Company. 

Q.  And  as  such  did  you  have  anything  to  do  or 
were  your  business  relations  continued  in  the  mat- 
ter of  housing? 

A.    Yes,  to  quite  an  extent. 

Q.    What  did  you  do  in  that  regard,  Mr.  Sumter? 

A.  We  acted  as  mortgage  broker.  Most  of  our 
business  was  originated  through  banks  or  lending 
institutions  that  had  no  particular  staff  for  process- 
ing loans. 

Q.  What  did  that  have  to  do  with  an  FHA 
loan? 

A.  Well,  there  is  considerable  preparation  or 
search  prior  to  an  application.  A  good  deal  of  our 
work  was  involved  in  that  phase  of  it. 

Q.  What  has  to  be  done  or  what  normally  did 
you  do,  let  me  ask  you  this,  by  whom  were  you  em- 
ployed in  reference  to  FHA  loans? 

A.     By  the  sponsors. 

Q.     And  what  did  you  do  for  them? 

A.  We  would  set  up  their  application  and  han- 
dle the  processing  of  the  application  through  the 
lending  institution  and  also  through  the  FHA. 

Q.  Well,  who  is  the  lending  institution  or  who 
may  be  the  lending  institution? 

A.  Any  approved  mortgagee,  bank,  insurance 
company. 

Q.  Mr.  Sumter,  who  advances  the  money  for  the 
construction  of  an  FHA  project? 
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A.    Well,  it  is  entirely  private  financing. 

Q.  The  government  then  does  not  finance  these 
projects? 

A.  Oh,  they  have  no  interest  so  far  as  the  FHA 
insurance  is  concerned. 

Q.  What  does  the  government  do  in  these  mat- 
ters ? 

A.  They  insure  the  lender  against  loss  under 
certain  conditions. 

Q.  Then  a  private  institution  may  well  put  up 
the  money.  The  government  just  insures  the  loan, 
is  that  correct 'F 

A.  Other  than  the  Federal  National  Mortgage 
Association  it  is  entirely  private  financing. 

Q.  Now  then,  after  you  established  your  own 
business  how  many  FHA  applications  did  you  han- 
dle or  have  you  handled? 

A.     I  would  say  around  a  himdred  projects. 

Q.  How  many  of  those  would  you  say  are  more 
than  three  unit,  four  unit  projects? 

A.  Well,  I  refer  to  a  project,  it  usually  involves 
ten  or  more  units. 

Q.  So  then  the  hundred  that  you  testified  that 
you  did  in  fact  process  all  were  more  than  ten 
units?  A.    Yes.  [190] 

Q.     Do  you  know  R.  P.  Hill  and  Mary  Hill? 

A.    Yes,  I  do. 

Q.    How  long  have  you  known  them? 

A.     Since  1950. 

Q.    Where  did  you  make  their  acquaintance? 

A.     They  came  to  the  office. 
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Q.    Where  is  that  office  ?  A.     Seattle.^ 

Q.     By  that  you  mean  your  office? 

A.    Yes.     ■ 

Q.     For  what  purpose  did  they  come  there  ? 

A.  As  I  recall  they  were  referred  to  our  office 
from  the  National  Bank  of  Commerce,  Seattle. 

Q.     Bid  they  make  any  inquiry  of  you? 

A.  At  the  time  they  first  came  to  the  office  I 
was  in  the  east  and  I  believe  it  was  about  the  third 
week  of  January,  1950,  that  I  met  them  and  at  that 
time  they  were  attempting  to  obtain  a  loan  for  the 
construction  of  an  office  building. 

Q.    Where  was  that  building  to  be  located? 

A.    Here  in  Fairbanks,  Second  and  Lacey. 

Q.  Bid  you  see  any  drawings  or  anything  of  the 
kind  for  such  a  building? 

A.  I  don't  recall  seeing  drawings.  I  believe  there 
were  some  rough  sketches  or  proposed. 

Q.    How  large  a  building  was  that  to  be? 

A.  I  don't  recall  the  exact  size,  but  it  wasn't  of 
any  [191]  great  height. 

Q.  Would  the,  was  that  an  apartment  building 
or  just  a  business  building? 

A.  No,  as  I  recall  it  was  a  commercial  on  the 
ground  floor  and  offices  a  floor  or  two  above. 

Q.     And  for  what  purpose  did  they  consult  you? 

A.  At  that  time  I  believe  they  were  interested  in 
obtaining  an  RFC  loan  which  we  had  had  no  ex- 
perience with  nor  knew  a  great  deal  about. 

Q.  Bo  you  know  now  about  the  approximate 
date  of  that  first  conversation? 
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A.  Well,  I,  I  am  quite  sure  that  it  was  after 
the  15th  of  January,  perhaps  the  third  week  of 
January. 

Q.     Of  what  year"?  A.     1950. 

Q.  What  did  you  tell  them  in  regard  to  an  RFC 
loan? 

A.  They  had  previously  had  discussions  with 
my  associates  and  they  were  then  thinking  of  an 
apartment  building  rather  than  the  original  office 
building. 

Q.  Now,  I  know  now  but  as  regards  this  RFC 
loan  for  a  business  building,  what  did  you  tell  them 
in  that  regard? 

Mr.  Hepp:  I  object  to  that.  I  think  that  he  said 
they  may  have  had  a  conversation  with  his  associ- 
ate. I  don't  think  this  witness  is  qualified  under  his 
testimony  to  state  what  was  said  in  that  regard 
unless  they  clear  that  point  up.  [192] 

The  Court :  Well,  he  can  state  what  he  told  them, 
not  what  his  associates  told  him. 

Mr.  Siunter:  I  don't  recall  we  had  any  discus- 
sions on  the  RFC  loan. 

Q.  (By  Mr.  McNabb) :  You  had  a  discussion 
then  in  reference  to  an  FHA  loan  ?  A.     Yes. 

Q.     When  did  that  discussion  take  place? 

A.  I  would  say  about,  it  was  in  the  third  week 
of  January. 

Q.  And  did  they  request  you  to  perform  any 
services  for  them  in  that  regard? 

A.  As  I  recall  they  had  already  contacted  an 
architectural  firm  and  were  obtaining  preliminary 
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plans  for  an  apartment  building  at  the  time  I  first 

talked  with  them. 

Q.     Did  you  ever  see  those  plans? 

A.    Yes,  I  did. 

Q.  Would  you  recognize  them  if  you  saw  them, 
Mr.  Sumter? 

A.  The  outline  of  the  plan.  Not  the  particular 
plan. 

Q.     This,  Mr.  Sumter,  is  the  Defendant's  Iden- 
tification A.  I  ask  you  to  examine  that  if  you  will,   1 
please,  and  tell  us  what  it  is  if  you  know? 

A.    It  apj)ears  to  be  the  preliminary  plans  that  ■ 
we  used  for  processing  the  loan  application  for  Mr. 
Hill.  I 

Q.  Mr.  Sumter,  do  you  know  what  plans  were 
submitted  to  the  FHA  authorities  with  the  ap- 
plication ?  A.    Well,  this  set  right  here.  [193] 

Q.    Well,  do  you  know? 

A.  Well,  I  know  their  basic  requirements  as  to 
preliminary  plans. 

Q.  Do  you  know  whether  the  entirety  of  the 
plans,  the  preliminary  plans  that  you  have  in  your 
hand  were  submitted  with  the  application?  J 

A.  It  is  quite  evident  that  they  weren't  because 
I  took  the  plans  to  Juneau. 

Mr.  Hepp:  Now,  I  object  to  that  answer  and  ask 
that  it  be  stricken.  What  is  evident  and  what  he 
knows  is  two  different  things. 

The  Court:  It  will  be  stricken.  Do  you  msh  to 
have  the  question  read. 

(Thereupon,  the  reporter  read  the  question.) 
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Mr.  Sumter:  They  were  not  submitted  with  the 
application. 

Q.  (By  Mr.  McNabb)  :  Do  you  know  what  plans 
were  submitted  with  the  application?  Let  me  ask 
you  this,  do  you  know  w^hich  of  those  drawings  was 
not  submitted  with  the  application? 

A.  That  is  why  I  answered  the  question  the  way 
I  did.  Here  is  a  sheet  that  bears  a  date  of  February 
the  14th,  so  it  could  hardly  have  been  submitted 
with  the  plans  I  took  to  use. 

Q.  Are  there  any  other  pages  there  that  were 
not  submitted? 

A.  It  appears  that  they  are  the  basic  require- 
ments for  preliminary  submission.  Other  than  the 
sheet.  [194] 

Q,  There  is  one  sheet  there  which  is  dated  late 
in  February  in  the  middle  of  February  that  was  not 
submitted?  A.     Of  the  original  set. 

Q.  Mr.  Sumter,  what  did  you  do  for  the  pur- 
pose of  securing  an  FHA  loan? 

A.     I  don't  quite  understand  the  question. 

Q.    Did  you  perform  any  services  for  the  Hills? 

A.  We  prepared  the  application,  submitted  it 
through  the  bank  and  handled  the  processing 
through  the  FHA. 

Q.  I  will  hand  you  Defendant's  Identification 
B  and  ask  you  if  you  know  what  that  is,  please? 

A.    Yes,  I  know  what  it  is. 

Q.    What  is  that? 

A.  It  is  the  application  for  mortgage  insurance 
which  we  prepared. 
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Q.     What  did  you  submit  with  the  application? 

A.     In  addition  to  the  plans  and  specifications'? 

Q.     Yes.  A.     The  items  listed  here. 

Q.     Well,  will  you  read  those,  please? 

A.  Legal  description,  letter  re  ownership,  letter 
regarding  zoning,  photographs,  city  map,  request 
for  determination  of  prevailing  wage,  personal 
financial  and  credit  statement. 

Q.    Now,  who  prepared  those? 

Juror:  I  can't  hear  the  witness.  Will  he,  please, 
speak  up.  [195] 

The  Court:  You  understand,  Mr.  Sumter,  that 
the  jurors  cannot  all  hear  you.  Will  you  please 
speak  up. 

Mr.  Sumter:    Do  you  want  this  repeated. 

Juror:    I  didn't  get  all  that  you  were  saying. 

Mr.  Sumter:  Legal  description,  letter  regarding 
ownership,  letter  regarding  zoning,  photographs, 
city  map,  request  for  determination  of  prevailing 
wage,  personal  financial  and  credit  statement. 

Q.  (By  Mr.  McNabb) :  Now,  Mr.  Sumter,  after 
Mr.  and  Mrs.  Hill  came  to  you  with  regard  to  the 
submission  of  an  application,  who  did  the  work 
necessary  to  proceed  with  the  preparation  of  an 
application  ? 

A.  We  obtained  the  architectural  exhibits  from 
Chiarelli  and  Kirk.  As  I  recall  Mr.  Hill  supplied 
the  photographs  and  the  city  maps  and  the  zoning 
letters. 

Q.     Aside  from  the  architect  was  there  anything 
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to  be  done  or  which  was  done  to  your  knowledge 

that  you  did  not  do? 

A.     Insofar  is  the  processing  of  it? 

Q.     That's  right. 

A.  I  don't  recall  that  even  Mr.  Hill  had  any 
connection  with  the  actual  processing  of  the  loan. 
It  is  handled  through  the  bank  and  through  the 
FHA. 

Q.  Who  did,  who  did  the  work,  who  did  those 
things?  A.     Our  onice  did  those. 

Q.  Mr.  Sumter,  did  you  know  Mr.  Waxberg  or 
do  you  now  know  Mr.  Waxberg?  [196] 

A.     Yes,  I  do. 

Q.     When  did  you  make  his  acquaintance? 

A.  I  don't  recall  the  exact  time  but  it  was  some 
time  early  part  of  1950. 

Q.     Where  did  you  make  his  acquaintance? 

A.     In  our  office  in  Seattle. 

Q.     Do  you  know  why  he  came  there? 

A.  He  came  with  Mr.  Hill  and  he  was  at  that 
time  I  believe  interested  in  the  construction  of  the 
proposed  building. 

Q.  At  the  time  that  you  made  application  or 
prepared  the  application  for  mortgage  insurance 
whose  name  appeared  on  the  application  as  spon- 
sors? A.    Mr.  Hill  and  Mr.  Waxberg. 

Q.  Do  you  know  why  those  persons  were  named 
as  sponsors? 

A.  Mr.  Hill  was  the  owner  of  the  land  and  the 
primary  sponsor,  or  I  would  consider  it.  Mr.  Wax- 
berg was  going  to  participate  insofar  as  a  percent- 


218  B.  P.  Hill  and  Mary  Hill  vs, 

(Testimony  of  Grlenn  Roy  Sumter.) 
age  of  his  contractor's  fee.  An  application  you  must 
show  how  the  loan  is  to  be  closed.  The  mortgage 
does  not  represent  the  cost  of  the  entire  project 
and  I  believe  we  set  it  up  showing  that  around 
forty-five  thousand  or  so  of  the  allowable  contrac- 
tor's fee  would  be  waived  as  participating  equity. 

Q.     Why  was  that  done,  Mr.  Smnterf 

A.  Well,  as  I  recall  at  that  time  Mr.  Hill  did 
not  have  the  capital  to  finance  the  project  in  its 
entirety.  [197] 

Q.  Is  the  participation  by  Mr.  Waxberg  in  this 
proposed  building  evidenced  by  the  application? 

A.     I  believe  it  is. 

Q.  Now,  under  Schedule  A  there,  would  you  ex- 
plain that  to  the  jury,  please? 

A.  Schedule  A  you  set  forth  the  source  of  equity 
which  is  the  diiference  between  the  mortgage  and 
the  total  cost  of  the  project. 

Q.  Let's  go  into  that  just  a  moment,  Mr.  Sum- 
ter. What,  why  is  there  a  difference  between  the 
amount  of  the  mortgage  and  the  cost  of  the  project? 

A.  The  mortgage  can  only  represent  a  certain 
percentage  of  the  total  cost  as  estimated  by  FHA. 

Q.    Who  estimates  the  cost  of  the  j)roject? 

A.  In  the  application  the  estimate  is  made  by  the 
sponsors.  The  commitment  is  issued  naturally  on 
the  basis  of  the  FHA  estimate. 

Q.  The  FHA,  how  does  it  arrive  at  the  amount 
of  the  commitment? 

Mr.  Hepp:  Now,  I  object  to  that.  There  is  no 
showing  that  this  man,  this  witness  was  in  the  FHA 
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at  that  time  and  I  believe  the  best  evidence  of  how 
the  FHA  arrived  at  that  figure  would  be  the  people 
that  did  arrive  at  that  figure.  I  don't  believe  this 
man  is  basically  qualified  to  answer  that  question 
although  he  may  be  generally  versed  in  the  way  he 
ran  the  office  at  the  time  he  was  there.  [198] 

The  Court :  If  he  is  asked  the  preliminary  ques- 
tion, whether  he  knows  and  answers  that  in  the 
affirmative  I  will  permit  coimsel  to  inquire. 

Q.  (By  Mr.  McNabb)  :  Do  you  know  how  FHA 
arrives  at  the  amount  of  the  commitment? 

Mr.  Hepp:  I  object  to  that  unless  he  specifies 
what  commitment  he  is  talking  about. 

Mr.  McNabb:     Any  commitment. 

Mr.  Hepp:    I  object,  too  general. 

The  Court:    Yes,  objection  sustained. 

Q.  (By  Mr.  McNabb)  :  Do  you  know  how  much 
the  commitment  was  issued  for  in  this  case? 

A.  Well,  I  see  a  figure  on  the  application  one 
million,  six  hundred  ninety-four  thousand  two  hun- 
dred dollars  which  I  presume  is  the  amount  of  the 
original  commitment. 

Mr.  Hepp:    Just  a  moment. 

Q.  (By  Mr.  McNabb)  :  Let  me  ask  you  this,  did 
you  see  a  copy  of  the  commitment? 

Mr.  Hepp:  I  move  to  strike  the  answer  as  not 
being  responsive.  He  said  he  presumes  it. 

The  Court:     It  will  be  stricken. 

Q.  (By  Mr.  McNabb)  :  You  saw  a  copy  of  the 
commitment?  [199]  A.    Yes. 
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Q.  Do  you  know  how  the  FHA  arrived  at  the 
amount  for  which  the  commitment  was  issued'? 

A.     By  a  cost  estimate. 

Mr.  Hepp :    I  didn't  hear  that  answer,  sir. 

Mr.  Sumter:    A  cost  estimate  prepared  by  them. 

Q.  (By  Mr.  McNabb)  :  Mr.  Sumter,  is  that  fig- 
ure, that  is  the  conmiitment  figure  or  do  you  know, 
let  me  ask  you  this,  do  you  know  what  percentage 
of  the  cost  of  the  project  was  represented  by  the 
figure  of  the  commitment? 

A.  At  that  time  a  loan  could  not  exceed  ninety 
percent  of  their  total  estimate  of  the  replacement 
cost  so  it  would  have  been  ninety  percent  or  less. 

Q.     Or  less?  A.     Yes. 

Q.  And  the  difference  between  the  ninety  per- 
cent and  the  cost  of  the  construction  is  represented 
by  what  you  referred  to  a  few  moments  ago  as  the 
equity  ?  A.     Yes. 

Q.  Now  then,  is  that,  when  must  that  equity  be 
established  ? 

A.  At  the  time  the  loan  is  closed  which  is  prior 
to  the  start  of  construction. 

Q.  Now,  let  me  ask  you,  do  you  know  why  Mr. 
Waxberg  is  shown  as  participating  to  the  extent 
of  forty-five  thousand  dollars  here  in  the  applica- 
tion? [200] 

A.  Yes.  As  I  previously  stated  at  that  time  Mr. 
Hill  did  not  have  the  resources  to,  other  than  land, 
to  construct  it,  or  finance  the  equity  requirements 
and  forty-five  thousand  of  the  contractor's  allowable 
fee  was  to  be  used  as  equity  capital. 
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Q.  And  do  you  know  why  Mr.  Waxberg's  name 
was  placed  on  the  application? 

A.  As  I  recall  at  that  time  he  was  interested  in 
building  the  proposed  building  for  them. 

Q.  In  the  applications  that  you  processed  while 
an  employee  of  the  government  and  the  FHA  and 
prior  to  this  time  in  your  own  business,  did  you 
ever  know  of  an  occasion  in  which  a  builder  was 
also  a  co-sponsor? 

Mr.  Hepp:  I  object  to  the  question  as  too  gen- 
eral, not  within  the  issues  of  this  cause,  and  for 
that  reason  prejudicial. 

The  Court:  Sustained  and  while,  Mr.  McNabb, 
the  Court  is  always  very  reluctant  to  interpose  or 
ask  questions  I  am  going  to  ask  Mr.  Sumter  a  ques- 
tion at  this  time.  Do  you,  Mr.  Sumter,  know  the 
definition  of  the  word  sponsor  as  used  under  Title 
608  of  the  Federal  Housing  Authority? 

Mr.  Smnter:    Yes,  sir. 

The  Court:    What  is  that  definition? 

Mr.  Sumter:  Under  the  original  act  or  rather 
under  the  original  rules  and  regulations  they  re- 
quire a  corporate  mortgagor  rather  than  an  in- 
dividual. The  corporation  is  never  formed  prior 
to  an  application  so  they  developed  the  word  spon- 
sor as  meaning  [201]  a  person  proposing  a  loan 
application  which  later  will  become  a  corporate 
entity. 

The  Court:     Thank  you.  You  may  proceed. 

Q.  (By  Mr.  McNabb)  :  Was  it  usual  for  a  builder 
to  be  a  sponsor  as  well? 
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A.  My  experience,  ninety-five  percent  oi  our 
applications  are  builders. 

Q.  Is  it  customary  for  there  to  be  more  than 
one  sponsor  on  an  application  representing  diver- 
gent, perhaps  divergent  interest? 

A.     Yes,  it  is  quite  customary. 

Q.  How  much  interest  does  the  application  state 
that  Mr.  Waxberg  would  have  or  to  what  extent 
was  he  to  participate  in  this  building  as  a  sponsor? 

A.     Dollar- wise  ? 

Q.    Yes. 

A.     It  shows  forty-five  thousand. 

Q.  Now,  Mr.  Sumter,  are  there  other  costs  in- 
volved in  the  construction  of  a  building  or  the  clos- 
ing of  an  FHA  other  than  the  land  itself  I 

A.  There  are  many  costs  other  than  the  land 
itself. 

Q.    And  what  are  they? 

A.  Your  primary  cost,  of  course,  the  building. 
Then  you  have  your  achitect's  fee. 

Q.  How  much,  does  the  FHA  allow  a  specific 
amount  to  go  [202]  toward  the  architect  or  to  the 
payment  of  architects?  A.    Yes. 

Q.  And  how  is  that  amount  determined  dollar- 
wise,  percentage-wise  ? 

A.    Percentage-wise. 

Q.    Percentage  of  what,  sir? 

A.  Percentage  of  their  estimate  of  construction 
costs  of  the  building. 

Q.    And  what  percent  is  that? 

A.     It  will  vary  in  localities  from  three  to  six. 
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Q.     Do  you  know  what  they  allowed  in  this  case? 

A.    Five. 

Q.     Five  percent  of  what  amount? 

A.  Five  percent  of  their  estimate  of  construc- 
tion costs  which  I  don't  remember  the  exact  dollars. 

Q.  Mr.  Sumter  is  the  amount  that  the  commit- 
ment is  issued  for,  is  that  to  be  the  construction 
cost? 

A.  No,  it  is  ninety  percent  or  less  of  their  esti- 
mate of  the  total  cost. 

Q.  But  it  is  not  based  at  all  on  construction 
costs  ? 

A.  Construction  cost  is  only  one  part  of  their 
total  estimate. 

Q.  How  much  VN^as  the  architect's  allowable  fee 
in  this  case,  if  you  know? 

A.     I  don't  recall.  [203] 

Q.  At  any  rate,  you  know  it  would  be  five  per- 
cent or  you  know  they  allowed  five  percent? 

A.    Yes. 

Q.     Of  the  construction  cost,  is  that  correct? 

A.     That's  right. 

Q.  Do  you  know  what  the  allowable  construction 
cost  was  in  this  instance? 

A.     I  don't  remember. 

Q.  Would  that  figure  appear  on  the  commitment 
as  it  was  issued? 

A.  No,  it  would  appear  on  the  project  analysis 
which  is  issued  in  connection  with  the  commitment. 

Q.    Do  you  have  a  copy  of  the  project  analysis? 

A.     I  do  not  have  it  with  me. 
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Q.  You  do  not.  Are  there  any  other  allowable 
fees  and  costs  other  than  the  architect's  fee? 

A.  You  have  to  keep  in  mind  that  this  is  a  con- 
struction loan.  In  addition  to  the  building  you  have 
an  architect's  fee;  you  have  your  interest  during 
the  course  of  construction;  you  have  taxes  during 
the  course  of  construction;  you  have  FHA  fees 
which  amount  to  one  and  three-tenths  percent. 

Q.     Of  what,  sir. 

A.  Of  the  amount  of  the  mortgage.  You  have 
your  title  and  recording  expense;  you  have  your 
legal  and  organization  expense;  and  you  have  your 
financing  charge  which  is  made  by  the  lender,  [204] 
all  of  which  usually  amount  to  seven  or  eight  per- 
cent of  the  mortgage. 

Q.  And  in  this  instance  you  mean  by  that  in  this 
case  then  seven  or  eight  percent  of  the  amount  of 
the  commitment,  the  commitment  represents  the 
amount  of  the  mortgage,  does  it  nof? 

A.  Yes.  Of  course,  the  land  is  not  included  as 
a  cost  because  it  must  be  free  and  clear  at  the  time 
of  closing. 

Q.  Hov/  many  times  did  you  talk  to  Mr.  Wax- 
berg  ? 

A.  I  don't  recall  talking  to  him  more  than  two 
or  three  times  at  that  date. 

Q.  How  long  did  you  work  on  this  project,  Mr. 
Sumter  ? 

A.  As  I  recall  the  application  was  started  some 
time  around  the  third  week  in  January,  1950,  and 
due  to  many  conditions  the  loan  was  not  closed  until 
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I  believe  the  summer  of  1951  and  the  building  was 
not    completed    until    December    or    January    of 
1952,  '3. 

Q.  Mr.  Smnter,  was  the  building  as  represented 
by  these  preliminary  plans  which  were  shown  to 
you,  was  that  building  ever  constructed? 

A.    No. 

Q.  Did  you  work  on  this  particular  project  then 
from  the  second  or  third  week  of  January  until  a 
building  was  completed  ?  A.     Yes. 

Q.  During  the  entire  course  of  your  interest  in 
this  project  on  how  many  occasions  did  you  talk 
to  Mr.  Waxberg,  if  you  know? 

A.  As  I  previously  stated,  I  only  recall  talking 
to  hun  two  [205]  or  three  times  during  the  early 
part  of  1950. 

Q.  And  that  is  the  only  discussions  that  you  ever 
had  with  him  in  connection  with  this  loroject? 

A.     Yes. 

Q.  Do  you  know  when  the  application  for  mort- 
gage insurance  was  submitted?  A.    Yes. 

Q.     When  v/as  it  submitted? 

A.  I  would  say  the  third,  fourth  or  fifth  of  Feb- 
ruary, 1950. 

Q.    Vfhere  was  the  application  filed? 

A.    In  Juneau,  Federal  Housing  Administration. 

Q.     By  v/hom  was  it  filed?  A.     I  filed  it. 

Q.     How  did  you  do  that? 

A.  We  obtained  the  preliminary  approval  of  the 
National  Bank  of  Commerce  aromid  the  first  or 
second  of  February.  They  executed  the  application 
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which  must  come  from  a  lender.  We  took  the  plans 

and  other  exhibits  to  Juneau. 

Q.    You  took  them  to  Juneau?  A.    Yes. 

Q.     Who  accompanied  you  on  that  trip? 

A.  Mr.  and  Mrs.  Hill,  Mr.  Waxberg  and  I  be- 
lieve Mr.  Chiarelli. 

Q.     And  that  was  early  in  February? 

A.    Yes. 

Q.  Do  you  recall  having  had  any  conversations 
with  Mr.  Waxberg  prior  to  the  time  that  you  went 
to  Juneau?  [206] 

A.    YeSj  I  believe  I  met  him  prior  to  that  time. 

Q.  Did  you  ever  see  him  after  that,  after  your 
trip  to  Juneau? 

A.     Yes,  I  believe  I  did. 

Q.  Do  you  know  so  far  as  your  interest  in  secur- 
ing this  loan  was  concerned,  do  you  know  whether 
Mr.  Waxberg  performed  any  services  at  all  in  that 
regard  ? 

Mr.  Hepp:  I  object  to  that  question.  It  is  very 
vague  and  I  think  that  it  should  be  answered  yes 
or  no  and  if  it  is  in  the  affirmative  how  he  would 
know.  I  think  the  source  of  his  information,  I 
think  it  is  purely  an  opinion  and  I  object  to  it  in 
its  present  form. 

The  Court:  Objection  is  overruled.  He  may  an- 
swer. 

(Thereupon  the  reporter  read  the  question.) 

Mr.  Sumter :  Insofar  as  obtaining  the  FHA  com- 
mitment or  preparing  the  application  he  performed 
no  services. 
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Q.  (By  Mr.  McNabb)  :  Now,  what  do  you  mean 
by  preparing  the  application? 

A.  This  instrument  together  with  certain  ex- 
hibits that  we  obtained  from  the  architects.  I  am 
referring  only  to  what  was  delivered  to  our  office. 

Q.  And  not  what  was  submitted  with  the  ap- 
plication ? 

A.  Yes,  what  was  submitted  to  our  office  from 
the  architectural  firm  which  we  in  turn  submitted 
to  the  FHA. 

Q.  Let  me  ask  you  this,  do  you  know  who  was 
solely  responsible  for  the  preparation  of  the  ap- 
plication for  an  FHA  loan?  [207] 

Mr.  Hepp:  I  object  to  the  question  as  leading 
and  suggestive.  There  is  no  evidence  that  there  was 
anyone  solely  responsible  and  I  think  the  question 
should  be  rephrased. 

The  Court:  I  don^t  see  how  the  witness  can 
answer  the  question,  but  I  will  permit  him  to  try. 

Q.  (By  Mr.  McNabb) :  Who  would,  was  there 
anyone  charged  with  the  duty  of  preparing  the 
application  for  loan?  A.     Our  office  was. 

Q.  Is  there  any  question  in  your  mind  about 
that?  A.    No,  there  is  no  question. 

Q.     Who  did  the  work?  A.     Our  office. 

Q.    Who  prepared  the  application? 

A.     Our  office. 

Q.    Who  filed  it?  A.     I  filed  it. 

Q.  Did  you  ever  request  any  assistance  from 
Mr.  Waxberg?  A.    Not  to  my  knowledge. 

Q.    Would  you  know  about  it  if  you  had? 
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A.     I  believe  I  would. 

Q.  Did  you  ever  request  any  assistance  from 
Mr.  Orsini?  A.     No. 

Q.  Did  either  of  those  persons  submit  anything 
to  you  that  you  used  in  the  ajDplication  ? 

A.     Not  that  I  recall.  [208] 

Mr.  McNabb :  May  we  have  a  recess  at  this  time, 
your  Honor? 

The  Court:  Yes,  I  think  it  is  time  for  a  recess. 
Members  of  the  jury,  please  heed  the  admonition 
that  I  have  previously  given  to  you  and  we  will  re- 
cess for  ten  minutes. 

Clerk  of  Court;  Court  is  recessed  for  ten 
minutes. 

(Thereupon,  at  11:20  a.m.,  the  Court  took  a 
recess  until  11:40  a.m.,  at  which  time  it  recon- 
vened and  the  trial  of  this  cause  was  resmned.) 

The  Court:  The  parties  waive  the  polling  of  the 
jury'? 

Mr.  Hepp :  We  vdll  stipulate  that  the  jurors  are 
present  that  were  in  this  panel. 

Mr.  McNabb:    Yes,  your  Honor. 

GLENN  ROY  SUMTER 
the  witness  on  the  stand  at  the  time  the  recess  was 
taken,   resumed  the   stand  for  further  direct  ex- 
amination. 

Q.  (By  Mr.  McNabb) :  Mr.  Sumter,  you  are,  of 
course,  familiar  with  what  is  required  to  be  filed 
with  that  application  for  insurance,  are  you  not? 

A.     Yes. 
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Q.  What  is  required  to  be  filed  with  the  ap- 
plication concerning  the  land  upon  which  the  build- 
ing is  to  be  constructed? 

A.  You  must  file  a  statement  of  ownership  show- 
ing where  either  the  land  is  in  the  name  of  sponsor 
or  is  under  option  or  it  will  be  obtainable.  [209] 

Q.    And  anything  else  concerning  the  land? 

A.    No. 

Q.  How  does  the  FHA  if  you  know,  determine 
where  the  building  is  to  be  located  ? 

A.  As  an  architectural  exhibit  you  file  a  survey 
which  must  carry  the  contour  line  usually  referred 
to  as  a  topographical  survey. 

Q.  Do  they  require  anything  other  than  a,  other 
than  such  a  survey? 

A.  Not  in  a  typical  case.  If  there  is  evidence 
of  slide  or  land  erosion  they  might  require  addi- 
tional engineering  data. 

Q.  Was  any  additional  engineering  data  re- 
quired in  this  case  with  the  application? 

A.  Not  at  the  time  the  application  was  sub- 
mitted. 

Q.  And  so  far  as  this  building,  that  is  when  I 
say  this  building  I  mean  the  building  as  represented 
by  the  preliminary  plans,  was  any  additional  en- 
gineering data  required  by  FHA? 

A.     Not  that  I  recall. 

Q.  Was  a,  do  you  know  whether  a  drill  log  was 
submitted  with  the  plans  or  the  ground  was  drilled  ? 

A.     Not  that  I  recall. 
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Q.  Does  the  application  show  that  such  a  lag  was 
in  fact  submitted  with  the  application? 

A.     The  application  does  not  show  it. 

Q.     Is  such  a  log  required  under  the  act?  [210] 

A.  Not  as  far  as  their  preluninary  processing  is 
concerned. 

Q.  Mr.  Sumter,  I  will  show  you  Defendant's 
Identification  C  and  ask  you  if  you  know  what  that 
is,  sir? 

A.  It  is  a  copy  of  FHA's  commitment  for  in- 
surance covering  the  Lacey  Street  apartments. 

Q.     Do  you  know  when  that  was  issued? 

A.     The  latter  part  of  February,  1950.  It  carries 
a  date  of  February  24,  but  I  don't  believe  it  was  . 
received  by  the  bank  until  the  latter  part,  very  close 
to  the  first  of  March. 

Q.  When  the  commitment  was  issued  where  was 
it  issued,  where  was  it  executed? 

A.     In  Juneau. 

Q.     And  where  was  it  sent? 

A.  To  the  National  Bank  of  Commerce  in  Se- 
attle. 

Q.  Why  was  it  sent  to  the  National  Bank  of 
Commerce  ? 

A.     They  were  the  mortgagee  at  that  time. 

Q.  What  was  the  amoimt  of  that  commitment, 
Mr.  Sumter? 

A.  One  million  six  hundred  ninety-four  thous- 
and two  himdred  dollars. 

Q.    Was  that  amount  of  money  available  for  the 


A.  E,  Waxherg  231 

(Testimony  of  Glenn  Roy  Sumter.) 

construction  of  the  building  which  is  represented 

by  these  preliminary  plans? 

A.  That  is  the  total  amount  of  mortgage  pro- 
ceeds available. 

Q.  I  know,  now  you  didn't  answer  my  question. 
Was  that  amount  of  money  available  to  build  this 
building?  A.     No,  it  was  not  available. 

Q.  Do  you  know  what  amount  of  that,  or  what 
part  of  that  [211]  amount  was  not  available? 

Mr.  Hepp:  I  object  to  that  unless  this  witness, 
he  said  this  was  forwarded  to  the  First  National 
Bank  of  Commerce  or  some  other  organization,  and 
what  they  would  loan.  I  believe  that  the  best  evi- 
dence would  show  from  that  organization  and  not 
this  broker.  I  don't  believe  he  could  answer  that 
question  unless  he  guesses  or  just  heard  from  some- 
body. 

The  Court:  I  believe,  Mr.  Hepp,  he  is  trying 
to  determine  from  the  witness  if  he  knows  how 
much  of  the  commitment  was  available  for  build- 
ing purposes.  He  may  answer  if  he  knows. 

Mr.  Sumter:  Not  without  the  project  analysis 
which  was  issued  in  connection  with  this. 

Q.  (By  Mr.  McNabb) :  Did  you  ever  see  a  copy 
of  the  project  analysis? 

A.     Yes,  I  have  a  copy  of  the  project  analysis. 

The  Court:  If  any  members  of  the  jury  at  any 
time  can  not  hear  it  is  important  that  you  let  the 
Court  know  because  we  want  you  to  hear  every- 
thing that  is  said  and  will  Mrs.  Templeton  please 
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read  back  the  last  question  and  answer  and  w^  will 

proceed. 

(Tliereuj)on,  the  reporter  read  the  question 
and  answer.) 

The  Court:  Is  that  satisfactory,  members  of  the 
jury? 

Q.  (By  Mr.  McNabb)  :  Do  you  know  w^here  that 
project  analysis  is? 

A.     In  my  files.  They  were  at  the — (Interrupted) 

Q.  Are  these  your  files,  Mr.  Sumter?  I^ot  in 
this? 

A.  Those  are  my  files  but  they  don't  jpertain  to 
this  project.  [212] 

Q.     You  can  produce  that? 

A.    Yes,  I  can. 

Q.     It  is  in  Fairbanks?  A.    Yes. 

Q.  Mr.  Sumter,  between  the  date  of  the  applica- 
tion for  insurance  and  the  commitment  or  the  issu- 
ance of  the  commitment  is  there  anything  at  that 
time  to  be  done  by  the  sponsors  or  by  anyone  in- 
terested in  securing  the  commitment? 

A.  As  a  rule  there  is  nothing  to  be  done.  Oc- 
casionally they  call  for  additional  architectural  ex- 
hibits. 

Q.  Was  that  done  in  this  instance  or  do  you 
know  whether  there  was  a  request  for  any  additional 
infonnation  in  this  instance?  A.     I  do  not. 

Q.  You  do  not  know  whether  such  a  thing  was 
done  ?  A.     No. 

Q.  Prior  to  the  issuance  of  a  commitment  would 
a  sponsor  or  does  the  sponsor  normally  investigate 
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concerning  the  cost  of  a  building,  the  insurance  for 

which  is  requested'? 

Mr.  Hepp:  Now  just  a  moment,  sir.  I  am  going 
to  object  to  that.  If  counsel  wants  to  ask  him 
whether  it  was  done  in  this  instance,  I  don't  know 
whether  what  was  normally  done  is  pertinent  to  the 
issues  before  this  Court. 

The  Court:    Objection  sustained. 

Q.  (By  Mr.  McNabb) :  Is  there  any  assurance 
that  a  commitment  will  be  issued  [213]  on  the  basis 
of  an  application? 

Mr.  Hepp:  Now,  I  object  to  that.  I  think  that  is 
a  matter  for  the  offices  of  the  FHA  to  give  assur- 
ances rather  than  a  broker.  I  object  to  this  as  this 
witness  is  not  qualified  to  answer  that  question. 

The  Court:  I  will  permit  him  to  answer  if  he 
knows. 

Mr.  Smnter:  There  is  no  assurance  when  you 
make  an  application  that  a  commitment  will  be 
issued. 

Q.  (By  Mr.  McNabb) :  Would  any  useful  pur- 
pose be  accomplished  by  an  effort  to  ascertain  the 
cost  of  the  construction  of  this  building  by  Mr.  Hill 
prior  to  the  issuance  of  the  commitment? 

A.  I  would  say  yes  to  satisfy  yourself  that  the 
project  is  feasible  if  the  amount  you  have  applied 
for  is  granted. 

Q.  In  this  case  was  the  amount  which  was  ap- 
plied for  granted?  A.     No. 

Q.  Do  you  know  whether  Mr.  Hill  sought  to 
establish  by  investigation  the  cost  of  the  proposed 
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building  prior  to  the  issuance  of  the  commitment"? 

Mr.  Hepp:  Now,  I  object  to  that  as  calling  for 
hearsay.  What  Mr.  Hill  did  is  not  a  matter  which 
this  witness  could  answer  to. 

Mr.  Sumter:    I  do  not  know. 

The  Court:    He  has  answered  he  did  not  know. 

Mr.  Sumter:    I  do  not  know. 

Mr.  Hepp :  I  didn't  understand  the  answer  then. 
I  see.  I  will  not  move  to  strike  then. 

The  Court:    It  may  stand. 

Q.  (By  Mr.  McNabb)  :  Did  you  recommend  to 
Mr.  Hill  that  he  ascertain  the  estimated  cost  of  the 
construction  of  the  building  prior  to  the  issuance  of 
the  commitment? 

A.     I  do  not  recall  doing  so. 

Q.    Did  you  normally  do  that? 

Mr.  Hepp:  Now,  I  object  to  that,  what  was  done 
in  normal  instances. 

The  Court:    Sustained. 

Q.  (By  Mr.  McNabb) :  Would  you  have,  would 
that  have  been  a  part  of  your  normal  duties  as  an 
employee  and  the  person  engineering  the  issuance 
of  such  a  commitment? 

Mr.  Hepp:  Now,  just  a  moment,  sir.  I  object  to 
the  question  as  speculative.  He  can  state  whether 
or  not  he  did  that  in  this  instance.  What  he  would 
have  done  as  a  matter  of  normalcy  is  not  pertinent 
to  the  issues  before  this  Court. 

The  Court:    Sustained. 

Q.  (By  Mr.  McNabb) :  Do  you  recommend  to 
other  sponsors  that  they  ascertain  prior  to  the  time 
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the  commitment  that  they   determine  the   cost   or 

[215]  estimated  cost  of  the  building? 

Mr.  Hepp:  I  object  to  the  offer  in  evidence, 
merely  repetitious  as  previously  questions  that  have 
been  asked,  not  pertinent  to  the  issues  here. 

The  Court:    Objection  sustained. 

Q.  (By  Mr.  McNabb) :  In  determining  the 
amount  of  money  for  which  a  loan,  for  which  in- 
surance is  granted  or  permitted,  do  you  know  how 
the  FHA  people  arrive  at  the  figure  at  which  is  in- 
dicated on  the  commitment? 

Mr.  Hepp:  Just  a  moment,  sir.  I  object  to  that 
as  not  calling  for  a  proper  offer  from  this  witness, 
how  the  FHA  does  something,  and  I  don't  think 
it  is  pertinent  to  the  issues  before  this  Court.  He 
can  ask  him  whether  it  was  done  in  this  instance. 
I  think  that  covers  the  field. 

The  Court:  If  he  knows  he  may  answ^er  the 
question. 

Mr.  Sumter :  Quantity  estimate  is  made  by  their 
architectural  department. 

Q.  (By  Mr.  McNabb)  :  By  whose  architectural 
department  ? 

A.  FHA's  architectural  department,  sent  to  their 
evaluation  department  and  then  to  the  mortgage 
credit  department  to  determine  the  value  of  the 
land,  the  capitalization  of  the  rentals  and  so  forth 
and  mortgage  credit  to  determine  the  financial 
soundness  of  the  project.  [216] 

Q.    Do  you  know  whether  or  not  there  was  at  the 
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time  that  this  commitment  was  issued  a  maximum 

amount  established  by  the  FHA  per  unit? 

A.    Yes. 

Q.     Do  you  know  that  amount? 

A.  Ten  thousand  eight  hundred  plus  ten  percent 
of  that  amount  for  other  income  producing  space 
which  is  usually  of  a  commercial  nature. 

Q.  Was  there  such  other  space  proposed  in  this 
building?  A.    Yes,  there  was. 

Q.  So  it  would  be  ten  thousand  eight  hundred 
dollars  plus  ten  percent?  A.     Yes. 

Q.  That  amount  to  eleven  thousand  eight  hun- 
dred eighty  dollars?  A.     Yes. 

Q.  You  know  how  many  units  were  planned  for 
the,  or  anticipated  in  this  building  now  under  dis- 
cussion ? 

A.    As  I  recall  there  were  a  hundred  forty  some. 

Q.  Did  Mr.  Waxberg  ever  discuss  with  you  his 
bonding  capacity  as  a,  as  the  contractor  on  this  pro- 
posed building? 

A.  I  do  not  recall  having  any  discussions  mth 
Mr.  Waxberg  concerning  it. 

Q.  Did  you  discuss  his  bonding  capacity  with 
anyone  ? 

Mr.  Hepp:  I  object  to  that.  I  don't  think  that 
is  [217]  pertinent  here.  Certainly  no  foundation 
for  any  kind  of  conversation  that  would  bind  either 
of  the  parties  here. 

The  Court:  Counsel  hasn't  gone  far  enough  yet 
to  permit  me  to  know  who  was  present  and  so  forth. 
He  may  answer. 
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Mr.  Hepp:    Just  yes  or  no  then. 

Mr.  Sumter:    That  wasn't  the  question. 

Q.  (By  Mr.  McNabb)  :  Did  you  discuss  Mr. 
Waxberg's  bonding  capacity  with  Mr.  Hill? 

A.    Yes. 

Q.  Do  you  know  where  that  conversation  took 
place?  A.     In  Seattle. 

Q.  Did  you  ever  see  a  copy  of  a  financial  state- 
ment of  Mr.  Waxberg?  A.    Yes. 

Q.  I  will  show  you  Defendant's  Identification 
F  and  ask  you  if  you  know  what  that  is,  please. 
Would  you  like  me  to  take  these? 

A.  This  is  a  copy  of  the  financial  statement  of 
Mr.  Waxberg  delivered  to  our  office. 

Q.    Mr.  Waxberg  delivered  that  to  your  office? 

A.    Yes.  ; 

Q.  How  much  of  a  bond  was  required,  or  let  me 
ask  you  this,  was  there  a  contractor's  bond  required 
under  the  section  of  the  act  which  was,  under  which 
the  loan  Avas  proposed  here?  [218]  A.    Yes. 

Q.    How  much  bond? 

A.  Not  less  than  ten  percent  of  the  amount  of 
the  construction  contract. 

Q.  Hov^r  much  of  a  bond  or  on  the  basis  of  that 
financial  statement  could  Mr.  Waxberg  have  re- 
ceived the  required  bond  in  this  case? 

Mr.  Hepp:  Now,  I  object  to  that.  I  don't  believe 
this  witness  is  able  to  answer  that.  What  bonding 
companies  will  bond  a  contractor  for  is  certainly 
not  knowTi  by  one  man.  Each  company  answers  it- 
self as  to  what  it  will  bond  and  I  object  to  the  ques- 


238  B.  P.  Hill  and  Mary  Hill  vs, 

(Testimony  of  Glenn  Roy  Sumter.) 

tion  as  highly  unfair.  He  can  state  what  he  would 

bond  Mr.  Waxberg  for. 

The  Court:  Well,  he  is  not  in  the  bonding  busi- 
ness as  I  understand  it.  I  will  sustain  the  objection. 

Q.  (By  Mr.  McNabb)  :  Are  you  in  the  bonding 
business,  Mr.  Sumter?  A.     Yes. 

Q.  How  many  companies  do  you  represent  or  do 
you  approach  as  regards  bonds  of  this  type? 

Mr.  Hepp:  Now,  I  object  to  the  question.  How 
many  companies  does  he  approach.  I  don't  under- 
stand what  that  means.  Either  he  is  an  agent  for 
a  conijDany  or  not. 

The  Court:  Yes,  let's  determine  what  he  does  in 
respect  to  bonds.  [219] 

Q.  (By  Mr.  McNabb)  :  What  do  you  do  in  re- 
spect to  bonds'? 

A.    We  submit  them  to  insurance  carriers. 

Q.  Normally,  Mr.  Sumter,  does  a  company  who 
writes  bonds  of  the  type  here  required  grant  to  an 
agent  the  authority  to  bind  it?  A.     No. 

Q.  Is  a  loart  of  your  business,  that  of  securing 
bonds  of  this  nature?  A.     Yes. 

Q.  How  many  different  companies  do  you  ^vrite 
bonds  with? 

Mr.  Hepp:  Now,  I  object  to  that  question.  I 
don't  know  what  he  means  by  writing  bonds  with. 
You  mean  sign  the  bond? 

The  Court:  I  don't  understand  it.  I  will  sustain 
the  objection. 

Q.  (By  Mr.  McNabb)  :  With  how  many,  with 
what  mmiber  of  bonding  companies  do  you  transact 
business  ? 
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Mr.  Hepp:  I  object  to  that  unless  he  defines 
what  he  calls  transacting  business.  Buying  a  piece 
of  stationery  would  be  transacting  business. 

The  Court:  I  think,  Mr.  McNabb,  you  should 
develop  first  the  type  of  business  that  he  does 
transact  and  then  you  can  later  go  into  the  num- 
ber. It  isn't  clear  to  the  Court  whether  the  witness 
on  the  stand  is  an  agent  of  bonding  companies, 
whether  [220]  he  procures  them  for  others  and 
what  he  does  do  and  I  think  the  jury  should  know. 
You  may  proceed. 

Q.  (By  Mr.  McNabb)  :  Do  the  companies  which 
write  bonds  as  the  one  of  the  type  required  under 
608,  do  those  companies  grant  to  agents  the  au- 
thority to  write  bonds? 

Mr.  Hepp:  I  object  to  that.  This  witness  can 
state  if  he  has  any  authority  from  any  company, 
but  companies  that  write  bonds  and  how  they  write 
them  and  who  are  their  agents  are  certainly  not 
relevant  to  the  issues  of  this  trial  nor  is  it  within 
the  possible  knowledge  of  this  witness.  He  can  state 
that  he  is  an  agent. 

The  Court:    Objection  sustained. 

Q.  (By  Mr.  McNabb)  :  Are  you  the  agent  for 
any  bonding  company?  A.     Yes. 

Q.    What  company? 

A.    Eight  different  insurance  companies. 

Q.    Will  you  name  them,  please? 

A.  Continental  Casualty,  USF  &  Gr,  General, 
United  Pacific,  Hartford,  Firemen's,  Pacific  In- 
demnity. 
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Q.  Do  those  companies  write  bonds  of  the  type 
required  under  6081  A.    Yes. 

Q.  Do  you  know  their  requirements  before  writ- 
ing the  bond?  [221] 

Mr.  Hepp:  I  object  to  that  as  too  general  a  ques- 
tion. 

The  Court:  I  think  further,  Mr.  McNabb,  you 
might  show  how  long  he  has  been  such  an  agent. 

Mr.  Hepp:  I  would  like  also  to  be  shown  just 
exactly  what  constitutes  an  agency. 

The  Court :  Very  well.  Proceed.  It  is  now  twelve 
o'clock  or  a  little  bit  past.  Maybe  it  is  a  good  time 
for  the  noon  recess  and  members  of  the  jury,  I 
admonish  you  to  heed  the  admonition  I  previously 
have  given  to  you  not  to  discuss  the  subject  matter 
of  this  trial  with  anyone;  nor  among  yourselves; 
and  not  to  express  any  opinion  until  the  case  is 
finally  submitted  to  you. 

Clerk  of  Court:  Court  is  recessed  until  two 
o'clock. 

(Thereupon,  at  12 :04  p.m.,  a  recess  was  taken 
until  2:00  p.m.) 

Afternoon  Session 
(The  trial  of  this  cause  was  resumed  at  2:00 
p.m.,  pursuant  to  the  noon  recess.) 
The  Court:    Parties  wish  the  jury  polled! 
Mr.  McNealy:     We  will  stipulate  that  they  are 
all  present,  your  Honor. 
Mr.  McNabb:    We  will  so  stipulate. 
The  Court:    Very  well.  You  may  proceed. 
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the  witness  on  the  stand  at  the  time  the  recess  was 
taken,  [222]  resumed  the  stand  for  further  direct 
examination. 

Q.  (By  Mr.  McNabb) :  Mr.  Sumter,  were  you 
able  to  find  a  copy  of  the  project  analysis? 

A.    Yes,  I  was. 

Q.  Would  you  show  that  to  me,  please.  Could 
you  remove  it  from  your  files.  How  did  this  instru- 
ment come  into  your  possession,  Mr.  Sumter? 

A.  It  was  delivered  to  us  from  the  National 
Bank  of  Commerce. 

Mr.  Hepp:    I  didn't  hear  the  answer,  sir. 

Mr.  Sumter:  It  was  delivered  to  our  office  from 
the  National  Bank  of  Commerce,  Seattle. 

Clerk  of  Court:    Defendant's  Identification  G. 
(Project  Analysis  was  marked  Defendant's 
Identification  G.) 

Q.  (By  Mr.  McNabb)  :  By  whom  was  this  in- 
strument prepared  ? 

A.  By  the  Juneau  of&ce  of  the  Federal  Housing 
Administration. 

Q.  Do  you  know  when  it  was  received  by  the 
bank? 

A.  The  latter  part  of  February  or  the  first  of 
March,  1950. 

Q.     Was  that  in  company  with  other  documents? 

A.  It  was  sent  along  with  the,  or  the  commit- 
ment for  insurance  and  breakdown  on  the  reserves 
and  replacements.  [223] 

Q.  Do  you  loiow  whether  this  instnunent  is 
signed  ? 
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A.     Yes,  it  is  a  signed  copy. 

Q.  Are  you  familiar  with  the  signature  that  is 
on  it?  A.     No,  I  wouldn't. 

Q.  If  you  see  the  signature  you  will  know  whose 
it  is?  A.    Yes. 

Q.  Now,  I  will  show  you  the  Defendant's  Identi- 
fication G,  ask  you  for  what  purpose  is  that  pre- 
pared I 

A.  It  is  the  basis  upon  which  the  commitment  is 
issued. 

Q.  Does  that  instrument  indicate  the  amount  of 
money  that  would  have  been  available  to  construct 
the  building  the  basis  of  which  are  these  prelimi- 
nary drawings?  A.     Yes. 

Q.  How  much  money  would  have  been  available 
to  construct  the  building? 

A.  May  I  explain  it?  I  mean  I  can't  just  pull  a 
figure  out. 

Q.  Yes,  of  course.  I  think  the  Court  would  ex- 
pect you  to  or  desire  that  you  do  that,  would  you 
not? 

The  Court:  I  don't  know  just  what  he  wishes  to 
explain. 

Mr.  Sumter:  I  was  asked  the  amount  available 
for  construction. 

The  Court:  Yes.  Can  you  determine  that  from 
that  document? 

Mr.  Sumter :  Yes,  I  can,  your  Honor,  but  I  would 
have  [224]  to  start  with  the  mortgage  figure  and 
deduct  items  which  they  set  aside  and  are  not 
available. 
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The  Court:  Then  you  may  loroceed  and  so  ex- 
plain it  to  the  jury. 

Mr.  Sumter:  The  mortgage  was  in  the  amount 
of  one  million,  six  hundred  ninety-four  thousand, 
two  hundred  dollars.  From  that  amount  they  de- 
duct a  hundred  thirteen  thousand,  two  hundred 
sixty-four  dollars,  which  they  classify  as  carrying 
charges  and  financing  expenses.  It  is  made  up  of 
interest  during  construction,  taxes  and  so  forth. 
Then  from  that  figure  you  would  also  deduct  the 
architect's  fee  which  in  this  case  was  eighty  thou- 
sand one  hundred  nineteen  dollars.  Deducting  those 
two  amoimts  from  the  one  million  six  hundred 
ninety-four  thousand  two  hundred  you  would  arrive 
at  the  funds  available  for  construction. 

Q.  (By  Mr.  McNabb)  :  And  what  amount  was 
that  that  deductions  having  been  made  or  is  it  com- 
puted there? 

A.  It  is  not  computed.  You  would  have  to  com- 
pute it.  It  would  be  roughly  a  million  five. 

Q.  And  that  under  this  commitment  is  the  maxi- 
miun  amount  that  could  have  been  used  to  construct 
the  building  if  all  of  the  other  charges  and  expenses 
had  been  paid? 

A.     From  mortgage  proceeds,  yes. 

Q.  Mr.  Sumter,  at  the  time  that  you  submitted 
the  application  for  the  loan  for  the  insurance,  of  all 
of  the  items  that  you  [225]  submitted,  had  Mr.  Or- 
sini  assisted  you  in  preparing  or  compiling  any  of 
that  information? 

A.    ISTone  of  it  that  went  through  our  office. 
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Q.  Did  you  submit  the  financial  statement  of 
Mr.  Waxberg  to  any  bonding  company? 

Mr.  Hepp:  Now^  I  object  to  that  question.  I 
don't  think  that  that  is  relevant  or  pertinent  here. 
This  man  says  that  he  was  not  authorized  to  issue 
bonds. 

The  Court:     He  may  answer. 

Mr.  Sumter:  Yes,  I  did.  I  submitted  it  to  three 
companies. 

Q.  (By  Mr.  McNabb) :  Was  a  bond  issued  on 
that  application? 

A.  We  did  not  submit  it  for,  to  obtain  a  bond 
but  to  determine  whether  or  not  they  would  accept 
the  application  for  a  bond. 

Q.     Did  you  receive  a  response  to  your  inquiry? 

Mr.  Hepp:  Just  a  moment,  I  object  to  that  as 
pure  hearsay.  !N'ot  within  the  knowledge  of  this 
witness. 

The  Court:  He  can  state  whether  he  received  a 
response,  just  yes  or  no. 

Mr.  Sumter:    Yes. 

Q.     (By  Mr.  McNabb)  :  What  was  that  response? 

Mr.  Hepp:    I  object  to  that  as  hearsay.  [226] 

The  Court:  It  is  not  the  best  evidence.  Sus- 
tained. 

Q.  (By  Mr.  McNabb) :  Do  you  have  any  cor- 
respondence in  your  file  to  indicate  the  response  ? 

A.    No.  I  had  a  discussion  with  Mr.  Hill. 

Q.    But  you  have  not  with  you —  (Interrupted) 

A.    I  have  no  correspondence  regarding  tlie  bond. 
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Q.  Do  you  know  whether  a  bond  was  ever  issued 
to  Mr.  Waxberg? 

A.     Not  to  my  knowledge. 

Mr.  McNal^b :    You  may  take  the  witness. 

Cross  Examination 

Q.  (By  Mr.  Hepp)  :  Mr.  Sumter,  I  understand 
you  to  say  there  was  a  commitment  issued  in  this 
instance?  A.     Yes,  there  was. 

Q.  Does  it  follow  from  that  that  a  bond  is  not 
necessary  as  of  the  time  of  the  commitment,  for  a 
commitment  % 

A.     A  bond  is  only  needed  at  the  time  of  closure. 

Q.  But  actually  the  issue  of  bonding  of  Mr. 
Waxberg  was  not  of  any  immediate  importance  for 
the  acquisition  of  a  commitment,  is  that  right,  sir? 

A.  It  had  nothing  to  do  with  the  issuance  of  the 
commitment. 

Q.     Had  nothing  to  do  with  it  at  all? 

A.    No,  sir. 

Q.  How  large  is  your  firm  that  you  work  with 
or  for?  [227]  A.     In  what  respect? 

Q.     In  number  of  personnel?  A.     Six. 

Q.     There  are  six  people  employed? 

A.    Yes. 

Q.  And  principal  portion  of  your  business  dur- 
ing the  periods  of  time  which  you  have  covered  in 
your  direct  examination  vv^ere  in  processing  FHA 
applications  or  applications  for  FPIA  mortgage  in- 
surance ? 

A.    I  would  say  a  good  fifty  percent  of  it. 
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Q.  About  fifty  percent  of  it.  You  are  not  a 
money  loaning  institution  yourself? 

A.    Yes,  we  are. 

Q.     You  are?  A.    Yes. 

Q.  Did  you  consider  loaning  money  on  this  proj- 
ect? A.     No. 

Q.  You  brokered  the  matter,  I  believe  you  testi- 
fied to?  A.    Yes,  sir. 

Q.  Just  what  is  a  broker,  sir,  in  the  sense  that 
you  use  the  word  here? 

A.  You  originate  and  obtain  interim  financing 
and  permanent  financing. 

Q.  In  an  instance  such  as  the  case  at  bar  here, 
that  is  to  say  this  application  which  was  made  to 
the  FHA,  you  did  the  work  of  compiling  the  infor- 
mation on  this  application  and  submitted  it  [228] 
to  the  FHA,  your  firm  did  that  ?  A.    Yes,  sir. 

Q.  Now,  where  do  you  get  all  your  information 
for  comx)iling  that? 

A.  Well,  the  architectural  exhibits  are  obtained 
from  the  architect.  The  miscellaneous  exliibits  are 
usually  obtained  from  the  sponsorshi]D. 

Q.  Actually,  Mr.  Sumter  then  Mr.  Waxberg 
could  have  done  a  considerable  amomit  of  work  for 
the  architect  and  still  you  would  have  had  no  di- 
rect dealing  with  Mr.  Waxberg,  is  that,  could  that 
not  have  been? 

A.     That  could  have  been,  yes. 

Q.  The  fact  that  you  only  had  two  or  three  con- 
versations with  Mr.  Waxberg  or  in  fact  no  conver- 
sations at  all  has  no  bearing  on  whether  or  not  he 
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did  work  which  directly  or  indirectly  assisted  in  the 

filing  of  this  application,  is  that  true? 

A.  I  believe  I  stated  the  work  would  have  had 
to  have  been  done  prior  to  February  the  4th. 

Q.     Sir? 

A.  I  believe  I  clarified  that  that  the  work  would 
have  had  to  have  been  done  prior  to  February  4th, 
1950. 

Q.     For  this  application?  A.    Yes. 

Q.  Is  it  your  experience  customary  for  builders 
to  work  with  architects  in  the  compilation  of  data 
to  submit  plans  and  [229]  specifications  for  a  pro- 
posed l)uilding  for  which  government  insurance  is 
applied  for? 

A.     In  most  cases  the  builder  is  the  sponsor. 

Q.     In  most  instances  the  builder. is  the  sponsor? 

A.    Yes. 

Q.  Nothing  unusual  about  Mr.  Waxberg  having 
been  a  builder  here  in  this  instance  and,  therefore, 
a  sponsor?  A.    No. 

Q.  Could  have  done,  so  far  as  you  know  could 
have  done  quite  a  bit  of  work  together  with  the 
architect  in  getting  the  material  that  you  needed,  is 
that  right,  as  far  as  you  know? 

A.     Yes,  prior  to  February  4th,  1950. 

Q.  Mr.  Sumter,  how  long  does  it  generally  take 
you  to,  or  did  it  during  the  days  of  FHA  how  long 
did  it  usually  take  you  to  process  an  application 
into  the  FHA  for  mortgage  insurance? 

A.     A  week  to  ten  days. 

Q.    A  week  to  ten  days.  That  is  when  all  the 
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material  was  ready  to  go  or  when,  what  period  of 

times  does  that  contemplate? 

A.  I  would  say,  well,  I  would  say  from  the  time 
we  first  discussed  the  case  and  its  going  to  be  de- 
veloped it  will  take  a  week  to  ten  days  to  get  the 
architectural  exhibits  and  the  other  information 
processed  through  our  oJSice  or  through  the  bank. 

Q.  You  mean  an  architect  can  draw  plans,  figure 
out  a  building,  draw  plans  like  this  in  a  weekf 

A.     A  week  to  ten  days.  [230] 

Q.     A  multiple  story  building? 

A.  Yes,  keeping  in  mind  that  those  are  not  any 
more  than  an  outline  of  the  plan  and  an  outline  of 
the  specifications. 

Q.  Well,  how  are  the  original  figures  for  which 
an  application  is  made  determined  then?  I  hear  the 
figure  one  million  six  or  seven  hundred  thousand 
dollars  which  you  referred  to,  the  application;  how 
is  that  figure  arrived  at? 

A.  At  the  time  this  was  processed  the  maximum 
loan  in  the  Territory  on  this  type  was  ten  thousand 
eight  hundred  dollars  per  unit  and  it  was  quite  gen- 
erally felt  that  it  was  far  below  the  cost  in  the 
Territory  so  I  believe  this  figure  was  merely  a  pro- 
jection of  the  ten  thousand  eight  hundred  per  unit 
times  the  number  of  units  proposed  plus  an  allow- 
ance for  commercial  space. 

Q.  As  of  January  of  1950  had  you  done  very 
much  business  in  the  Territory  of  Alaska? 

A.  Oh,  we  had  had  about  fifteen  to  eighteen 
million. 
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Q.     Fifteen  to  eighteen  million? 

A.     Yes,  sir. 

Q.  I  don't  understand  the  figure,  you  mean  as 
an  aggregate  of —  (Interrupted) 

A.    Mortgage  loans. 

Q.    Applications  for  mortgage  loan  insurance  ? 

A.    Mortgage  loans  placed,  yes. 

Q.  Did,  did  Mr.  Hill  assist  you  in  any  way  in 
the  making  out  of  this  application?  [231] 

A.  Not  in  making  out  the  application.  He  sup- 
plied the  exhibits  which  we  needed. 

Q.  Would  it  have  been  entirely  possible  that  Mr. 
Orsini  may  have  supplied  Mr.  Hill  with  lots  of  the 
information  that  he  in  turn  tendered  to  you  in  the 
form  of  exhibits  or  material  that  would  be  made 
into  exhibits? 

Mr.  McN'abb:  Object  to  that  until  such  time  as 
the  proper  foundation  has  been  laid  for  it. 

Mr.  Hepp:  I  believe,  your  Honor,  it  is  directly 
in  point  of  the  direct  examination. 

The  Court:    He  may  answer. 

Mr.  Sumter:  I  wouldn't  have  any  knowledge  as 
to  the  source  of  these  exhibits. 

Q.  (By  Mr.  Hepp)  :  What  kind  of  information 
did  Mr.  Hill  submit  to  you? 

A.  Information  that  took  x^robably  five  minutes 
to  obtain  up  here.  It  is  a  zoning  letter,  a  picture,  a 
city  map. 

Q.    A  survey? 

A.  No,  I  believe  the  survey  was  furnished  us 
through  the  architects. 
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Q.     Mr.  Hill  didn't  furnish  that? 

A.     No,  it  is  part  of  the  architectural  exhibits. 

Q.  Is  there  a  financial  statement  of  Mr.  Hill  as 
a  part  of  this  transaction?  A.    Yes.   [232] 

Q.  Do  you  get  those  in  five  minutes,  Mr.  Siun- 
ter? 

A.  I  believe  the  financial  statements  of  both  Mr. 
Hill  and  Mr.  Waxberg  were  delivered  either  at  the 
time  of  our  original  meeting  or  shortly  thereafter. 

Q.  I  don't  believe  you  responded  to  my  ques- 
tion, do  you  get  up  financial  statements  in  five  min- 
utes? You  stated  that  Mr.  Hill  tendered  the  infor- 
mation to  you  that  he  could  have  obtained  in  five 
minutes.  Now,  I  was  just  asking  you  a  little  bit 
more  along  those  lines. 

A.  It  all  depends  how  you  conduct  your  busi- 
ness. 

Q.  Well,  has  it  been  your  experience  that  people 
get  financial  statements  up  in  five  minutes? 

A.     These  statements  were  over  thirty  days  old. 

Q.  I  don't  mean  to  be  critical,  Mr.  Sumter,  what 
I  want  to  find  out  is  what  kind  of  information  it 
was  necessary  for  Mr.  Hill  to  tender  to  you,  the 
necessary  information  for  you  to  make  up  an  ap- 
plication and  whether  or  not  that  could  have  in- 
volved such  special  services  as  a  builder  and  a  man 
like  Mr.  Orsini,  if  you  loiow  him? 

A.     Could  it  have  involved  them? 

Q.    Yes. 

A.    Well,  I  imagine  it  could  have. 

Q.     They  could  have  spent  quite  a  bit  of  work 
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in  getting  the  material  which  Mr.  Hill  supplied  to 
you  which  culminated  in  your  application  to  the 
FHA,  is  that  right?  [233] 

A.  Other  than  the  financial  statements  I  would 
say  no. 

Q.  On  which  of  these  documents,  Mr.  Sumter, 
is  there  a  listing  of  those  exhibits  which  are  neces- 
sarily accompanying'? 

A.     It  is  api)lication  for  mortgage  insurance. 

Q.  Now  of,  I  believe  you  read  this  list  ofic  once, 
list  of  exhibits.  Now,  I  will  read  them  through  and 
you  state  which  of  these  you  compiled  yourself  and 
which  you  relied  upon  other  people  to  give  you. 

The  Court:  Pardon  me,  counsel,  what  exhibit 
is  that? 

Mr.  Hepp:  This  is  Defendant's  Identification  B, 
entitled  application  for  mortgage  insurance. 

Q.  (By  Mr.  Hepp)  :  There  is  a  legal  descrip- 
tion, did  you  get  that  yourself  or  your  company, 
Mr.  Sumter,  or  was  that  supplied  to  you? 

A.     That  was  supplied  to  me. 

Q.     Letter  re  ownership? 

A.    We  prepared  that. 

Q.  You  prepared  that.  On  your  own  informa- 
tion or  information  that  was  given  to  you  by  Mr. 
Hill?  A.    Mr.  Hill's  information. 

Q.     Letter  re  zoning? 

A.     Supplied  by  Mr.  Hill. 

Q.     Photographs  ? 

A.     Supplied  by  Mr.  Hill. 

Q.     City  map?  [234]  A.    Mr.  Hill. 

/ 
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Q.  I  see  here  FH  21  A  Department  of  Labor 
form  ? 

A.  That  was  prepared  by  the  architects,  prevail- 
ing wage. 

Q.     Personal  financial  credit  statement? 

A.    Mr.  Hill.  Mr.  Waxberg. 

Q.     Form  FHA  2013  E? 

A.    We  prepared  that. 

Q.    And  four  architectural  exhibits'? 

A.     Supplied  by  the  architects. 

Q.  In  your  experience  as  a  mortgage  processor, 
Mr.  Siunter,  haven't  you  found  that  a  builder  has 
to  rely  quite  a  bit  on  quite  a  few  tradesmen  and 
crafts  in  order  to  compile  the  information  that  you 
require  of  him  in  order  to  successfully  process  an 
application,  in  your  experience? 

A.     I  don't  believe  so  at  that  time. 

Q.  Why  is  it  then  that  builders  are  often  spon- 
sors if  they  are  not  necessary? 

A.    I  didn't  say  a  builder  wasn't  necessary. 

Q.    As  of  the  time  of  the  commitment? 

A.  Well,  then  I  misunderstood  your  question. 
You  asked  if  it  was  necessary  to  contact  all  the 
subs. 

Q.  Oh,  I  don't  believe  I  asked  you  that  ques- 
tion, sub-contractors  ? 

A.    I  misimderstood  you. 

Q.  Talking  about  the  people  that  get  up  finan- 
cial [235]  statements,  zoning  maps,  general  build- 
ing plans,  ideas,  all  those  things  which  make  up  a 
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man's  mind  that  he  comes  to  you  and  decides  he 

wants  to  build  a  building? 

A.  Well,  their  mind  is  usually  made  up  before 
they  come  to  me. 

Q.  Has  it  been  your  experience  that  builders 
are  often  sponsors  by  reason  of  the  fact  that  they 
have  been  a  very  center  part  of  that  mind  making 
before  they  come  to  you? 

A.  Well,  as  I  stated  before  in  ninety-five  per- 
cent of  our  cases  the  builder  is  the  sponsor. 

Q.  In  this  instance  if  you  hadn't  had  another 
sponsor  with  Mr.  Hill  you  would  have  been  unable 
to  get  a  mortgage  as  I  understand  Mr.  Hill's  fi- 
nances were  not  adequate  in  themselves,  it  that 
right? 

A.  His  cash  position  wa  snot  adequate.  His  fi- 
nancial statement  was  adequate. 

Q.  Well,  is  it  reasonable  to  believe  that  by  rea- 
son of  the  fact  that  there  is  a  co-sponsor  on  there 
that  it  served  some  purpose? 

A.  I  searched  through  my  records.  I  don't  find 
where  Mr.  Waxberg's  financial  statement  went  to 
Juneau. 

Q.  Why  then  was  Mr.  Waxberg  a  co-sponsor 
on  this  if  you  know? 

A.     Because  of  his  participation  of  builder's  fee. 

Q.  It  would  be  highly  speculative,  would  it  not, 
Mr.  Sumter,  [236]  to  say  that  the  commitment 
would  have  been  issued  had  he  not  been  on  there, 
be  highly  speculative  to  guess  what  the  FHA  might 
have  done  under  those  circumstances? 
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A.     It  was  re-issued  without  his  name  on  it. 

Q.  I  am  not  talking  about  a  re-issue.  I  am  talk- 
ing about  this  issue  ? 

A.     Could  I  have  the  question  read. 

(Thereupon,  the  reporter  read  the  question.) 

Mr.  Sumter:  No,  I  would  not  say  it  would  have 
been  highly  speculative. 

Q.  (By  Mr.  Hepp) :  Just  went  along  for  the 
ride.  No  particular  point  in  being  on  there  except 
they  decided  to  type  his  name  in.  Is  that  what  you 
are  asking  this  jury  to  believed 

A.     I  don't  believe  that  is  what  you  asked  me. 

Q.  "Well,  in  the  course  of  your  direct  examina- 
tion it  seems  as  though  numerous  statements  came 
from  you  indicating  that  you  had  had  little  or  no 
conversation  with  Mr.  Waxberg,  that  his  position  in 
this  matter  or  pur^oose  or  usefulness  was  not  very 
apparent  and  I  would  merely  like  to  find  out  for 
my  own  satisfaction  possibly  for  the  jury,  whether 
or  not  Mr.  Waxberg  served  any  useful  xDurpose  in 
this  application  for  this  commitment  for  Mr.  Hill, 
in  your  opinion? 

A.  I  believe,  sir,  what  I  said  was  that  I  had  no 
knowledge  of  work  that  he  might  have  done.  [237] 

Q.     Could  have  done  a  lot? 

A.    He  could  have. 

Q.  Been  very  instrumental  in  the  procurement 
of  this  whole  thing?  A.    What  whole  thing? 

Q.  The  commitment,  the  ultimate  issuance  of  a 
commitment  ? 

A.     No.  Prior  to  the  presentation  of  the  com- 
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mitment  or  the  application  yes,  he  could  have  been. 

Q.  I  mean  the  commitment  is  issued  on  the  basis 
of  an  application? 

A.     That  is  true.  You  said  base. 

Q.     I  will  rephrase  it,  use  the  word  application? 

A.    Yes. 

Q.  Mr.  Waxberg  could  have  been  very  useful 
possibly  even  indispensable  in  compiling  the  infor- 
mation, getting  the  application  ready  for  filing? 

A.     You  mean  the  exhibits  of  the  application? 

Q.    Yes. 

A.     That  would  be  possible. 

Q.  Possibly  even  Mr.  Orsini  did  some  very  valu- 
able and  essential  work? 

A.     I  haven't  any  idea  what  Mr.  Orsini  did. 

Q.     He  could  have  as  far  as  you  know? 

A.     I  don't  know  what  Mr.  Orsini  does. 

Q.  I  believe  you  testified  that  you,  one  of  the 
purposes  which  you  serve  the  public,  or  I  should 
say  strictly  a  portion  [238]  of  the  public  in  terms 
of  your  clientele  is  to  screen  applications  so  that 
project  sponsors  would  not  go  ahead  if  it  were  un- 
feasible. A.     That  is  true. 

Q.     Did  you  screen  this  project?  A.    Yes. 

Q.  And  it  went  ahead  though  to  the  point  of 
making  application  for  the  loan?  A.    Yes. 

Q.  Now  when  did,  if  you  know,  the  FHA  as  it 
applied  to  Alaska,  Public  Bill  608  I  believe  it  has 
been  referred  to  here —  (Interrupted) 

A.     Title  6,  Section  608. 

Q.    Is  that  in  force  now?  A.     No. 
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Q.    When  did  it  cease  to  exist! 

A.     I  believe  the  last  day  of  February,  1950. 

Q.  This  then  if  I  am  to  judge  by  the  dates  that 
have  been  mentioned  in  this  cause  slid  under  the 
deadline  so  to  speak? 

A.     So  far  as  608  was  concerned,  yes. 

Q.  ISTow,  did  this  commitment  which  was  issued 
by  the  FHA,  we  are  talking  about,  was  that  used 
in  any  way,  of  any  ultimate  commitments  that 
might  have  been  given  to  Mr.  Hill  for  the  building 
of  any  building  such  as  the  Polaris  Building? 

A.  It  was  extended,  I  believe,  for  a  year  before 
it  was  reprocessed.  [239] 

Q.  If  that  commitment  had  not  been  obtained 
could  Mr.  Hill  have  procured  an  FHA  loan  to  build 
the  Polaris  Building?  A.    Yes. 

Q.     After  the  deadline? 

A.     That  is  only  a  portion  of  the  housing  act. 

Q.  Oh,  I  see,  but  did  you  go  through  under  the 
same,  in  other  words  was  there  a  new  commitment 
issued  or  was  there  a  revised  commitment  issued, 
if  any? 

A.     It  was  a  revised  commitment. 

Q.  It  was  actually  a  revision  of  the  original  on 
which  Mr.  Waxberg  was  the  sponsor,  is  that  right? 

A.  Yes,  I  believe  they  referred  to  it  as  an 
amended  commitment. 

Q.  Now,  Mr.  Sumter,  after  you  had  made  up 
this  application  for  Mr.  Hill  conceivably  stopping  at 
that  point,  had  you  earned  any  fees  at  that  point? 

A.    No. 
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Q.    With  Mr.  Hill?  A.     No. 

Q.  What  was  the  arrangement  with  Mr.  Hill 
for  your  pay  or  do  you  work  for  free? 

Mr.  McNabb:  Just  a  minute,  I  am  going  to  ob- 
ject to  that  as  having  no  bearing  on  the  issues  of 
this  case,  improper  cross  examination. 

The  Court:  I  can't  see  the  bearing.  I  will  sus- 
tain the  objection.  [240] 

Q.  (By  Mr.  Hepp) :  I  think  in  the  course  of 
your  testimony  you  said  that  no  drill  log  was  sub- 
mitted ? 

A.  I  said  to  my  knowledge  there  was  no  drill 
log  submitted  at  the  time  the  application  was  sent 
in. 

Q.     That  would  be  to  the  FHA? 

A.     That  is  right. 

Q.     Your  statement  was  confined  to  that? 

A.    Yes. 

Q.  Would  you  be  in  a  position  to  state  that  no 
drill  log  was  necessary  for  the  architect  to  com- 
pile the  information  that  you  deemed  necessary 
to  put  in  the  application? 

A.  For  the  preliminary  plans  I  would  doubt  if  a 
drill  log  was  necessary. 

Q.  Are  you  acquainted  with  that  subject  mat- 
ter? A.    Yes. 

Q.  Just  what  does  an  architect  supply  to  you 
when  you  make  an  application  for  FHA,  Mr.  Sum- 
ter? 

A.    In  the  way  of  architectural  exhibits  ? 

Q.    You  mean  like  this. 
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A.     Is  that  what  you  are  asking? 

Q.     I  mean  what  does  he  supply  you  with? 

A.  Supplies  me  with  what,  with  a  preliminary 
set  of  plans  and  an  outline  of  specifications. 

Q.  Is  it  in  your  mind  that  a  building  can  be 
designed  even  preliminarily  to  the  extent  which 
these  plans  show  without  having  [241]  some  con- 
cept of  the  foundation  that  is  necessary  to  support 
the  building  and  the  costs?  A.    Yes. 

Q.     They  are  not  a  factor? 

A.     The  survey  is  a  factor. 

Q.  I  am  talking  about  the  foundation  of  the 
building?  A.     Is  it  possible  to? 

Q.  To  even  get  a  summary  idea  of  construction 
costs  or  building  size  within  a  limited  budget  with- 
out knowing  foundation  information? 

A.  Foundation  information  is  usually  obtained 
after  the  FHA  commitment  is  issued. 

Q.  It  is  also  a  necessary  part  of  an  architec- 
tural, architects  necessary  information  for  draft- 
ing and  designing  a  building  though,  is  it  not? 

A.  Definitely,  especially  in  soil  conditions  such 
as  you  have  up  here. 

Q.  Where  there  may  be  permafrost  or  glacial 
conditions  under  the  surface.  Very  important? 

A.    Yes,  but  not  at  that  stage. 

Q.  Well,  precisely  just  what  is  done  when  people 
plan  to  build  a  building  and  get  a  mortgage  fin- 
anced, how  far  do  they  usually  go  in  their  plans  up 
to  a  point  where  you  designate,  or  do  they  generally 
formulate  the  whole  building,  or  do  you  know? 
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A.  Until  the  plans  have  been  processed  through 
FHA  you  [242]  hardly  know  what  you  are  going 
to  build.  If  you  will  look  on  the  back  of  your  com- 
mitment you  will  see  twenty  or  thirty  some  items 
that  require  corrections  to  the  plans.  Also  you  will 
see  an  item  there  regarding  foundation.  There  is 
no  allowance  given  by  FHA  beyond  a  normal  foun- 
dation. 

Q.     Sir-? 

A.  I  say  there  is  no  allowance  given  in  costs  by 
FHA  beyond  the  normal  foundation. 

Q.  But  that  information  may  have  been  ex- 
tremely critical  to  Mr.  Hill  in  deciding  whether  he 
wants  to  build  a  building  or  to  an  architect  who  is 
advising  him  whether  or  not  the  building  he  con- 
ceives is  feasible? 

A.  I  would  say  it  would  be  impossible  for  the 
architect  to  complete  his  plans  without  finding  out 
what  is  in  the  ground. 

Q.  A  drill  log  then,  Mr.  Sumter  would,  is  not  a 
useless  piece  of  information,  is  it? 

A.     Certainly  not. 

Q.  A  very  necessary  part  of  information  at  one 
phase  or  another,  one  stage  or  another  of  the  build- 
ing? 

A.     That  is  the  start  of  the  building. 

Q.    Where  are  you  staying  here  in  Fairbanks? 

A.     Over  at  the  Polaris. 

Q.    Are  you  guest  of  the  Hills? 

A.    Yes,  I  am. 

Q.    I  believe  you  made  a  statement  that  it  was 
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something  in  [243]  terms  of  not  necessarily,  to  get 
government  insurance  on  a  mortgage,  that  private 
capital  is  available  for  building  large  buildings  or 
some  words  to  that  effect;  in  other  words  whether 
or  not  the  FHA,  RFC  or  some  other  government 
money,  I  think  that  counsel  used,  you  indicated  in 
an  answer  or  did  you  that  government  money  is  not 
indispensable  in  building  a  building;  that  brokers 
do  farm  out  loans  or  arrange  for  loans  that  are  not 
necessarily  FHA  financed  or  guaranteed? 

A.  Well,  to  clarify  what  I  thought  was  asked 
me,  whether  or  not  FHA  invests  or  lends  money  in 
connection  with  these  loans,  which  is  not  the  case. 

Q.  No,  I  don't  believe  that  was  my  question.  I 
will  rephrase  the  question  to  you.  Have  you  ever 
brokered  a.  loan  at  a  level  of  one  and  a  half  million 
dollars  or  more  without  a  guarantee  up  here  in  the 
Territory  of  Alaska?  A.     No,  sir. 

Q.  FHA,  RFC  or  some  government  source  was 
virtually  indispensable  in  Mr.  Hill's  financing  and 
building  up  here  then  of  the  size  and  magnitude 
which  he  contemplated? 

A.     The  insurance  was  necessary. 

Q.     The  insurance?  A.    FHA. 

Q.  Well,  that  is  sort  of  a  guarantee  the  gov- 
ernment guarantees  that  the  money  loaner  will  not 
lose  or  at  least  a  certain  percentage  of  his  money 
or  something?  [244] 

A.  Well,  it  is  FHA  insurance  as  against  the 
GI  or  veterans  guarantee. 

Q.    But  you  have  never  brokered  a  loan  of  that 
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magnitude  mthout  having  a  government  guarantee 
of  some  sort,  insurance,  I  mean  government  money 
as  it  is  sometimes  loosely  referred  to? 

A.  Without  insurance.  We  have  sold  many  loans 
up  here  mth  insurance  to  private  lenders  but  only 
with  insurance. 

Q.  But  they  all  involved  a  government  agency 
at  one  way  or  the  other  at  the  level  of  a  inillion  and 
a  half  or  more,  is  that  right,  the  ones  you  have 
had  experience  with?  A.     Yes,  sir. 

Q.  Would  you  undertake  to  process  financing 
a  building  through  a  money  lending  organization  of 
a  million  and  a  half  dollars  for  the  type  of  build- 
ing which  Mr.  Hill  conceived  and  planned  without 
going  to  a  government  agency  beforehand  and  ob- 
taining a  commitment;  would  you  undertake  that 
project  if  somebody  were  to  come  into  your  office 
and  say,  I  would  like  to  buy  a  million  dollars  and 
a  half,  or  ninety  percent  of  a  million  dollars  and  a 
half  to  build  a  building  up  in  Fairbanks;  do  you 
think  you  would,  you  could  farm  that  loan  out  un- 
less a  government  insurance  or  government  guar- 
antee of  some  sort?  A.     I  do  not. 

Q.  The  participation  of  government  is  indispen- 
sable ? 

A.     In  the  Territory,  I  would  say  yes. 

Q.     To  Mr.  Hill  as  well  as  others?  [245] 

A.     Yes. 

Mr.  Hepp :  I  believe  that  is  all  the  questions  we 
have  of  this  witness. 
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Redirect  Examination 

Q.  (By  Mr.  McNabb) :  Mr.  Sumter,  I  beUeve 
that  in  Mr.  Hepp's  examination,  or  cross  examina- 
tion he  asked  you  a  question  substantially  as  fol- 
lows. Could  not  Mr.  Waxberg  have  supplied  infor- 
mation which  was  very  useful  or  practically  indis- 
pensable which  was  submitted  with  the  application. 
What  information  could  Mr.  Waxberg  have  col- 
lected which  was  practically  indispensable? 

A.  It  would  have  to  be  in  connection  with  the 
plans. 

Q.    What  could  that  have  been,  sir? 

A.    Well,  I  really  don't  know. 

Q.     You  have  no  way  of  knowing? 

A.     I  have  no  way  of  knowing. 

Q.     At  what  stage  of  the  proceedings  do  the  costs  1 
of  construction  become  important?  I 

A.  After  the  commitment  is  issued  and  you  meet 
the  requirements  of  FHA. 

Q.     And  only  then  ? 

A.  Prior  to  that  date  your  costs  have  little 
meaning  except  the  feasibility  of  erecting  the  build- 
ing. 

Q.  At  the  time  of  the  preparation  of  the  pre- 
liminary plans,  preliminary  specifications  up  to  that 
times  does  the  architect  make  any  estimate  of  the 
cost  of  construction?  [246] 

A.  I  notice  on  the  application  they  list  under 
"A"  architectural  exhibit  trade  paj^ment  breakdown. 
I  don't  have  a  copy  of  it  and  I  really  don't  know 
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how  it  was  prepared,  but  it  would  parallel  the  ap- 
plication figures. 

Q.  But  let  me  ask  you  this,  until  such  time  as 
there  is  a  commitment  issued  so  that  you  then  know 
how  much  money  is  available  costs  of  construction 
are  not  critical,  are  they?  A.     No. 

Q.  Was  there  another  section  of  the,  or  another 
applicable  act  under  which  this  building  could  have 
been  constructed?  A.     Yes. 

Q.  Did  it  expire  on  the  28th  of  February  of 
1950? 

A.  It  is  part  of  the  permanent  housing  legisla- 
tion and  it  is  still  in  effect. 

Q.  And  that  would  have  covered  this  building 
as  well?  A.    Yes. 

Q.  Mr.  Sumter,  at  the  time  of  the  preparation 
of  the  final  plans  for  a  building  is  a  drill  log  of  the 
ground,  of  the  location  of  which  the  building  is  to 
be  constructed  an  important  item? 

A.  At  the  time  the  final  plans  are  being  pre- 
pared ? 

Q.    Yes.  A.    Definitely. 

Mr.  Hepp:  Excuse  me,  your  Honor.  I  am  going 
to  object  to  that  unless  he  states  important  to  whom. 
I  don't  understand.  It  is  a  very  general  question.  It 
may  be  extremely  important  to  [247]  the  architect 
and  an  absolute  matter  of  indifference  to  a  broker. 

The  Court:  I  believe  the  objection  is  well  taken 
and  the  important  to  whom  should  be  emphasized 
in  the  question.  Objection  sustained. 

Q.    (By  Mr.  McNabb)  :    I  believe  you  made  some 
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statement  concerning  FHA  allowing  only  a  specified 

amount  for  foundation,  is  that  true? 

A.  I  believe  what  I  said  is  that  they  disallow 
any  excess  costs  of  foundation  beyond  that  of  the 
normal. 

Q.  So  then  in  the  preliminary  plans  which  are 
submitted  with  the  application  all  that  is  necessary 
is  a  plan  which  is  made  in  conformity  with  FHA 
requirements  which  is  universal  throughout  the 
United  States  and  Alaska? 

A.  jSTo,  it  is  not  that  imiversal.  It  is  in  areas 
covering  certain  groups  of  states. 

Q.  Then  for  so  long  as  the  preliminary  plans 
are  in  conformity  with  the  requirements  for  the 
particular  area  that  is  all  that  is  necessary? 

A.    Yes. 

Q.  And  regardless  of  the  condition  of  the  ground 
for  so  long  as  the  original  plans  meet  the  FHA  re- 
quirements that  is  all  that  is  necessary? 

A.     In  so  far  as  preliminary  plans  are  concerned. 

Q.  And  the  actual  condition  of  the  ground  does 
not  become  imjoortant  until  such  time  as  final  plans 
are  in  preparation,  is  [248]  that  true? 

A.     That  is  right. 

Q.  Consequently  the  conditions  of  ground  upon 
which  this  building  was  to  be  constructed  was  not 
important  to  anyone  in  the  preparation  of  the  pre- 
liminary plans? 

Mr.  Hepp:  I  object  to  that,  your  Honor.  This 
is  a  redirect  examination  and  that  is  a,  I  mean  it 


A.  E.  Waxherg  265 

(Testimony  of  Glenn  Roy  Siunter.) 

calls  for  a  yes  or  no  answer.  We  object  to  that 

form  of  a  question. 

The  Court:    Sustained  as  leading  and  suggestive. 

Q.  (By  Mr.  McNabb)  :  Was  a  drill  log  of  the 
property  upon  which  this  building  was  to  be  con- 
structed necessary  or  essential  to  the  preparation 
of  the  preliminary  plans'?  A.     No. 

Mr.  McNabb:    We  have  no  further  questions. 

Recross  Examination 

Q.  (By  Mr.  Hepp)  :  Mr.  Sumter,  now  FHA,  if 
FHA  disallows  excess  costs  and  foundation  which 
necessarily  would  be  a  matter  of  additional  private 
financing  of  a  builder  wouldn't  the  idea  of  founda- 
tion costs  be  of  utmost  importance  to  a  builder  in 
terms  of  feasibility  whether  he  is  ^oing  to  go  ahead 
if  he  has  to  carry  the  excess  costs  as  a  matter  of 
private  financing,  you  say  it  being  disallowed,  the 
excess  ? 

A.     It  would  certainly  be  of  interest  to  someone. 

Q.     To  the  builder,  to  Mr.  Hill  would  it  be? 

A.     Whoever  was  going  to  pay  for  it  I  would  say. 

Q.  Well,  in  the  case  of  the  building,  of  Mr. 
Hill's  building  who  would  pay  the  excess  costs  over 
and  above  that  which  the  mortgage  money  would 
cover  as  guaranteed  by  the  government  or  insured 
by  the  government,  wouldn't  Mr.  Hill  be  paying 
for  them?  A.     Yes,  certainly. 

Q.  Wouldn't  it  be  of  utmost  importance  to  him 
to  know  whether  there  were  going  to  be  excessive 
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costs  before  he  even  so  far  as  bothered  to  start  an 

application  ? 

A.  The  theory  of  preliminary  processing  is  to 
hold  the  costs  down  to  the  sponsorship  until  they 
obtain  a  commitment. 

Q.  Well  that,  sir,  may  be  your  part  of  this  whole 
thing,  but  projecting  it  from  Mr.  Hill's  point  of 
view,  would  your  answers  be  the  same  as  to  what  is 
important  ?  I  am  gathering  that  you  deem  important 
those  things  which  you  need  to  get  an  application 
through,  that  i^  something  a  little  bit  different  or 
maybe  than  what  Mr.  Hill  wants  to  know  before  he 
decides  to  even  pay  you  or  anybody  else  to  run 
through  an  application  and  go  through  the  fuss  of 
trying  to  get  a  commitment,  is  that  not  right? 

A.  Well,  I  don't  know  what  Mr.  Hill  deems  im- 
portant. 

Q.  Your  answers  are  confined  then  to  just  what 
you  need  as  a  broker  and  not  what  is  necessarily 
needed  in  a  project  like  this,  is  that  right? 

A.  I  deem  those  things  important  that  are 
needed  for  the  [250]  processing  of  the  application. 

Q.  There  may  be  many  other  things  that  are 
very  important  to  Mr.  Hill? 

A.     That  could  be  very  true. 

Q.  Now,  you  say  there  is  another  section  under 
which  this  building  could  have  been  built;  why 
didn't  you  use  that  instead  of  revising  this  original 
commitment  ? 

Mr.  McNabb :  I  object  to  that  as  not  being  proper 
recross  examination;  not  within  the  issues. 
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The  Court:    Overruled.  He  may  answer. 

Mr.  Smuter:  The  matter  of  fees.  He  paid  three 
and  a  half  per  thousand  for  the  processing  of  this 
application.  In  order  to  switch  to  a  Section  2070  he 
would  lose  his  entire  fee.  Also  the  charter  under 
which  the  608's  were  controlled  by  the  Federal 
Housing  Administration  was  far  more  lenient  than 
the  charter  imder  Section  207. 

Q.  (By  Mr.  Hepp) :  Do  you  know  what  three 
percent  of  this  building  would  amount  to? 

A.     I  am  sorry,  three-tenths  of  one  percent. 

Q.     How  much  would  that  amount  to  ? 

A.    Around  forty-eight  himdred  dollars. 

Q.  Forty-eight  hundred  dollars,  and  you  say  in 
addition  to  that  the  law  under  which  the  original 
608  was  considerably  more  lenient  ?  I  didn't  quite 
understand  you.  [251] 

A.  The  charter  that  the  FHA  requires  was  far 
more  flexible  as  to  how  you  operate  under  608  than 
it  is  under  Section  207. 

Q.  How  you  operate  the  building  or  operate 
what  ? 

A.  These  projects  are  controlled  by  the  owner- 
ship of  stock,  preferred  stock  held  by  the  Federal 
Housing  Commission.  They  exercise  controls  over 
the  operation  through  the  ownership  of  this  stock 
and  as  such  he  injects  certain  controlling  articles 
into  the  charter. 

Q.  Well,  in  summary  form  the  fact  that  you 
did  get  the  commitment  which  Mr.  Waxberg  co- 
sponsored  revised  rather  than  going  ahead  was  done 
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for  a  good  reason  and,  therefore,  we  can  aSsmne, 
can  we  not,  that  that  commitment  was  of  some  value 
or  otherwise  you  wouldn't  have  had  it  revised  but 
would  have  gone  ahead  under  the  new  law,  is  that 
right,  sir*? 

A.    Yes,  it  was  worth  forty-hundred  dollars. 

Q.  In  terms  of  cash,  and  in  terms  of  leniency  and 
operation  it  could  be  an  unmeasurable  value  but 
nevertheless  in  terms  of  dollars  and  cents  of  con- 
siderable value  to  an  owner,  is  that  right? 

A.    Yes. 

Q.  In  fact  for  years  to  come  Mr.  Hill  could 
profit  as  an  owner  one  v/ay  or  the  other  directly  or 
indirectly  by  the  fact  that  you  had  revised  the  com- 
mitment which  Mr.  Waxberg  co-sponsored,  is  that 
right  ? 

A.  I  don't  think  the  charter  controls  are  of  that 
voa^oTtant. 

Q.     Sir?  [252] 

A.  I  say  I  don't  believe  the  charter  controls  are 
of  that  importance. 

Q.     What  importance  are  they? 

A.  One  is  a  little  easier  than  the  other,  but  it  is 
nothing  you  would  reject  over  the  years  as  benefits. 

Q.  Up  to  this  x)oint  then  at  least  there  have  been 
benefits  gained  under  the  commitment  which  Mr. 
Waxberg  co-sponsored? 

A.  I  think  the  forty-eight  hundred  dollars  or 
thereabouts  is. 

Q.     In  terms  of  cash? 

A.    Is  the  greatest  import. 
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Q.  You  couldn't  categorically  state  from  that 
stand  that  you  could  put  this  thing  together  and 
broker  it  under  the  new  law.  You  might  believe 
you  could.  Can  you  categorically  state  you  could 
have  ?  A.    Yes. 

Q.    Yes?  A.    Yes. 

Q.  How  do  you  know  what  the  FHA  is  going 
to  do,  you  have  an  inside  track? 

A.  The  title  2,  Section  207  has  been  on  the  books 
since  1938.  It  was  never  used  during  the  period  of 
time  that  608  was  available.  The  processing  is  iden- 
tical or  was  at  that  time,  I  should  say. 

Q.  You  can  state  categorically  that  you  could 
put  an  application  through  under  a  different  sec- 
tion. A.     Well— (Interrupted)  [253] 

Q.  I  am  not  asking  you  whether  you  have  had 
good  success  in  the  past.  I  am  asking  you  whether 
you  could  state  categorically  that  you  could  do  that  ? 

A.     I  would  say  yes. 

Q.  You  know  what  a  government  agency  is  go- 
ing to  do.  They  will  approve  an  application  of 
yours  ? 

A.  You  asked  me  if  I  could  put  a  similar  ap- 
plication through  as  I  understood  you. 

Q.  And  receive  a  commitment.  I  mean  I  sup- 
pose anybody  could  file  a  paper? 

A.  Sir,  I  told  you  no  one  knows  they  are  going 
to  receive  a  commitment  until  it  is  issued. 

Q.  Then  you  cannot  categorically  state  that  the 
1  application  you  put  in  in  behalf  of  Mr.  Hill  would 
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have  resulted  in  a  commitment  under  a  different  law 

than  608? 

A.  I  can  never  state  when  I  put  an  application 
in  that  it  is  going  to  result  in  a  commitment,  but 
I  could  file  the  same  application  that  I  did  under 
608. 

Q.    Why  did  you  file  under  608? 

A.  Because  it  was  still  in  existence  and  they 
were  not  using  207. 

Q.     And  to  save  forty-eight  himdred  dollars'? 

A.     The  law  had  not  expired  when  we  filed  this. 

Q.  I  am  talking  about  an  application  for  re- 
vision now? 

A.  Why  would  we  file  a  new  application  when 
we  had  one  [254]  outstanding? 

Q.     I  don't  know.  I  am  asking. 

Q.     What  did  you  ask  me. 

The  Court:  I  believe  the  witness  has  answered 
that. 

Mr.  Hepp:  I  believe  so.  I  will  withdraw  any 
further  questions.  Excuse  me,  I  believe  we  have  no 
further  questions. 

The  Court:  It  is  three  o'clock  and  members  of 
the  jury  I  ask  tliat  you,  please,  heed  the  admonition 
previously  given  to  you  and  we  will  take  a  ten 
minute  recess. 

Clerk  of  Court :  Court  is  recessed  for  ten  minutes. 
(Thereupon,  at  3:00  p.m.,  the  Court  took  a 
recess  until  3:10  p.m.,  at  which  time  it  recon- 
vened and  the  trial  of  this  cause  was  resumed.) 

The  Court :    The  parties  wish  to  stipulate  that  the 
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twelve  persons  in  the  box  are  the  jurors  duly  im- 
paneled and  sworn  to  try  this  cause? 

Mr.  McNealy:     The  plaintiff  will  so  stipulate. 

Mr.  McNabb:  The  defendant  will  so  stipulate. 
Are  you  finished  with  Mr.  Sumter  ? 

Mr.  Hepp:    We  are,  sir. 
(Witness  excused.) 

Mr.  McNabb:  Mr.  Waxberg,  will  you  take  the 
stand,  please. 

A.  E.  WAXBERG 
the  plaintiff,  called  as  a  witness  in  behalf  of  the 
defendants,  [255]  having  been  previously  sworn,  re- 
sumed the  stand  and  testified  further  as  follows: 

Direct  Examination 

Q.  (By  Mr.  McNabb)  :  Mr.  Waxberg,  do  you  re- 
call the  first  occasion  upon  which  you  talked  to  Mr. 
Hill  concerning  the  construction  of  a  building? 

A.    As  I  recall  it  was  in  December  of  1949. 

Q.    Do  you  recall  when  in  December  of  1949? 

A.     No,  I  don't. 

Q.  I  believe  you  previously  testified  that  that 
conversation  took  place  in  your  office? 

A.     It  did. 

Q.     And  Mr.  Berklid  may  have  been  around? 

A.     He  may  have. 

Q.  Do  you  recall  how  many  times  you  discussed 
the  construction  of  the  building  with  Mr.  Hill  in 
December?  A.     No,  I  don't. 

Q.     Was  it  more  than  one  time? 

A.     It  was  continuous  until  the  time  I  was  out. 
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It  might  have  been  every  other  day;  two  weeks 
might  have  gone  by,  but  it  was  continuous  conversa- 
tion on,  on  building  from,  until  I  was  let  out  of  the 
building. 

Q.  Well,  you  do  know  that  Mr.  Hill  wasn't  in 
Fairbanks  all  of  December,  do  you  not? 

Mr.  Hepp:  Now^,  I  object  to  that  unless  there  is 
some  showing  that  this  witness  would  know  where 
Mr.  Hill  was.  [256]  ^ 

Mr.  McNabb:  It  doesn't  make  any  difference 
where  Mr.  Hill  w^as. 

The  Court:    You  can  ask  hun  if  he  knows. 
Q.    (By  Mr.  McNabb)  :    Do  you  know  where  Mr. 
Hill  w^as,  whether  Mr.  Hill  was  here  all  of  Decem- 
ber? A.     No,  I  don't. 

Q.  Do  you  know  that  he  was  not  here  part  of 
December  ? 

A.  I  do  remember  they  went  down  to  visit  their 
boys,  but  I  don't  know  how  long  they  were  gone 
or  anything  about  it.  When  they  left  or  when  they 
came  back.  I  do  know  they  were  out  visiting  their 
boys. 

Q.  Now,  there  was  some  discussion  if  I  recall 
correctly  concerning  the  construction  of  a  building, 
the  plan  for  which  was  prepared  by  Alaska  Archi- 
tectural ? 

A.  It  was  just  a  preliminary  drawing,  one  sheet, 
I  believe  it  was. 

Q.  Did  you  discuss  that  during  December  or 
subsequent  to  December? 

Mr.  Hepp:     I  object  to  that,  not  within  the  is- 
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sues.  Besides  repetitious,  was  gone  into  by  counsel 

on  the  previous  examination. 

The  Court:    He  may  answer. 

Mr.  Waxberg:    How  was  the  question  again? 

Q.  (By  Mr.  McNabb)  :  Did  you  discuss  construc- 
tion of  the  building  as  outlined  [257]  by  the  one- 
page  draft  by  Alaska  Architectural  Engineering 
with  Mr.  Hill  in  December? 

A.     Must  have.  Yes,  to  some  extent. 

Q.  Do  you  recall  now  how  much  of  that  time 
was  spent  discussing  that  building? 

A.  No,  I  don't.  It  couldn't  have  been,  it  couldn't 
have  been  very  much  because  it  was,  as  I  recall  it, 
it  was  nothing  that  we  wanted  to  go  through  with. 

Q.  I'm  sorry,  Mr.  Waxberg,  will  you  say  that 
again,  please?  * 

A.  I  say  I  couldn't  have  discussed  it  with  him 
very  many  times  because  as  I  remember  it  was  de- 
cided very  shortly  that  it  wasn't  v/hat  he  wanted  to 
go  through  with. 

Q.    Who  decided  that? 

A.  Well,  possibly  Mr.  Hill  upon  my  advice  or 
he  might  have  taken  it  upon  himself.  I  don't  know. 

Q.  What  advice  did  you  give  Mr.  Hill  in  that 
regard?  A.    Well,  I  don't  remember. 

Q.  Did  Mr.  Hill  say  to  you  that  he  had  aban- 
doned that  idea? 

A.     I  don't  recall  that. 

Q.  Do  you  now  recall  what  sort  of  a  building 
it  was?  A.     No,  I  don't. 
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Q.  Did  you  do  any  investigating  at  all  concern- 
ing the  construction  of  that  building? 

A.     Not  that  I  remember  of. 

Q.  Do  you  know  how  much  was,  what  was  the 
first  building;  [258]  do  you  know  what  the  first 
building  was  that  was  discussed  by  you  and  Mr. 
Hill?  A.     No,  I  don't.  I  don't  remember. 

Q.  And  you  don't  recall  how  much  time  you 
spent  discussing  that? 

A.     No,  I  don't  remember. 

Q.  Do  you  know  whether  you  spent  the  entirety 
of  the  time  between  the  first  meeting  and  when  Mr. 
Hill  went  to  visit  his  boys  concerning  that  building  ? 

A.  That  I  don't  know.  I  don't  know  when  Mr. 
Hill  went  to  visit  his  boys. 

Q.  During  the  month  of  December  did  you  dis- 
cuss the  construction  of  another  building? 

A.     That  I  don't  remember. 

Q.  You  may  then  have  spent  the  conversations 
that  you  had  in  December  discussing  either  the  con- 
struction of  any  building  or  the  construction  of  the 
particular  building  the  preliminary  draft  of  which 
you  had  which  was  prepared  by  Alaska  Archi- 
tectural? A.    I  suppose  so. 

Q.  When,  at  what  stage  of  the  proceedings — let 
me  ask  you  this.  Did  you  have  any  personal  con- 
versation with  Mr.  Hill  that  you  now  recall  between 
the  time  that  Mr.  Hill  went  outside  to  visit  his  boys 
and  when  you  saw  him  in  Seattle  on  the  29th  day 
of  January? 

A.     It  is  pretty  hard  to  remember.  [259] 
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Q.  Well,  do  you  have  any  present  recollection 
of  such  a  discussion,  meeting  with  him'? 

A.  Well,  I  feel  that  I  have  had  through  phone 
calls  or  else  seeing  him,  one  or  the  other,  or  I 
wouldn't  have  been  able  to  have  been  instructed  to 
get  a  drill  log.  Maybe  I  talked  to  the  architect,  I 
don't  remember,  but  it  was  in  January  I  had  this 
drill  log  made. 

Q.  Did  you  ever  agree  with  Mr.  Hill  to  con- 
struct the  building  as  represented  by  the  drawing 
of  Alaska  Architectural? 

A.  I  don't  remember  that  conversation  at  all,  or 
anything  about  that. 

Q.  When  did,  or  do  you  have  any  recollection 
now  of  when  you  agreed  to  build  a  building  for  Mr. 
Hill? 

A.  Well,  it  was  a  mutual  agreement  on  this  FHA 
where  I  w^as  co-sponsor,  but  what  time  we  started 
that  I  don't  remember,  sponsored  it,  form  of  mutual 
partnership  I  should  say. 

Q.  Do  you  now  have  any  recollection  of  Mr.  Hill 
telephoning  you  Vvhile  he  was  outside? 

A.     Numerous  times,  yes. 

Q.  Was  it  during  a  conversation,  a  telephone 
conversation  that  you  agreed  with  him  to  construct 
a  building?  A.     That  I  don't  remember. 

Q.  The  construction  of  any  building — let  me  ask 
you  this,  was  the  construction  of  a  building  by  you 
for  Mr.  Hill  contingent  upon  the  happening  of  any 
event?  [260] 

A.  Providing  we  get  the  commitment,  yes.  That 
was  the  agreement. 
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Q.     The  money  had  to  be  available  first? 

A.     That's  right. 

Q.  Do  you  have  any  recollection  now  of  when 
you  first  became  aware  that  Mr.  Hill  was  going  to 
attempt  to  secure  an  FHA  loan? 

A.    I  don't  remember  the  date,  no. 

Q.  Do  you  have  any  recollection  of  how  you  re- 
ceived that  word?  A,     No,  I  don't. 

Q.     Do  you  know  what  month  it  was? 

A.  No,  not  other  than  from  the  application  for 
a  loan  or  a  commitment. 

Q.  Well,  of  course,  there  must  have  been  some 
preliminary  discussions  prior  to  the  date  that  is 
on  it?  A.     Yes,  should  have  been. 

Q.     Sure — (Interrupted) 

A.     But  I  don't  remember  any  dates,  no. 

Q.  You  don't  recall  now  how  long  before  this 
application  was  dated  that  you  had  any  such  agree- 
ment? 

A.  No,  I  don't.  It  could  have  been  one  week.  It 
could  have  been  two  weeks.  Might  have  been  longer 
than  that  as  far  as  I  know. 

Q.  Mr.  Waxberg,  what  days  did  you  work  on 
this  project?  [261]  A.    What  days? 

Q.    Yes,  days. 

A.     I  don't  remember.  I  can't  remember  that. 

Q.  Well,  do  you  have  any  present  recollection 
of  how  did  you  arrive  at  the  forty-three  days? 

A.  Well,  it  was  time  that  I  spent  in  Seattle 
mostly  and  some  of  the  time  here  getting  the  Wil- 
liams Equipment  for  the  drilling  and  spending  some 
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time  with  Philleo.  I  distinctly  recall  getting  Philleo 
out  on  Sunday.  He  was  reluctant  in  working  but 
we  had  to  have  it  so  Philleo  had  his  men  working 
on  Sunday.  I  can  well  remember  that. 

Q.  Now  then,  the  time  that  you  spent  in  Seattle, 
is  that  represented  by  the  hotel  bills? 

A.  I  imagine  so.  The  time  also,  the  trip  to 
Jimeau  was  spent. 

Q.     That  was  a  part  of  the  Seattle  business? 

A.     That  was  part  of  it,  yes. 

Q.  So  then  from  the  Munson  Motor  Court  we 
have  a  receipt  for  January  29th  to  February  1st, 
that  is  29th  and  30th,  31st  and  1st,  four  days? 

A.    Yes. 

Q.  March  the  8th  to  15th  is  seven  days  at  the 
New  Washington  eleven  days,  March  the  1st  and 
2nd  at  the  New  Washington? 

A.  I  believe  you  had  better  look  at  that  again. 
I  believe  it  says  from  March  the  2nd  dash  27th. 

Q.  Oh,  you  are  right.  I'm  sorry.  These  are 
hooked  right  up  against  each  other  then,  aren't 
they?  A.     Practically,  yes. 

Q.     First  to  the  7th  and  the  8th  to  the  15th. 

A.  This  is  the  original  you  see,  and  this  is  a 
copy,  because  I  didn't  have  all  of  it. 

Q.     This  is  a  duplicate  statement? 

A.     A  duplicate,  I  mean. 

Q.  So  there  is  fifteen  and  four  is  nineteen  days. 
I  thought  we  had  another  hotel  bill.  Here  it  is,  dth, 
5th,  6th  and  7th.  A.     Umm-umm. 
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Q.  Four  days  at  the  Gowman  and  our'  little 
Juneau  trip,  that  was  just  one  day? 

A.     I  think  that  was  just  two  days. 

Q.     Two  days? 

A.  One  day  going  in,  stayed  there  one  night,  I 
believe. 

Q.     Two  days.  A.     Was  it  two  days. 

Q.  Twenty-second  to  24th.  Now  then,  was  Mr. 
Hill  present  in  Seattle  at  the  time  all  of  the  time 
that  you  were  there  during  these  trips'? 

A.     I  believe  so. 

Q.  Now  then,  that  leaves  us  some  place  short 
of  forty-three  days.  How  many  days  did,  did  you 
stay  down  there  with  the  [263]  Williams  Equipment 
people  at  the  time  that  they  were  doing  that  drill- 
ing? 

A.  Well,  no,  but  I  was  looking  after  it  and  I 
was  no  doubt  figuring  on  this  work,  too. 

Q.     You  were  what,  Al? 

A.  Figuring  on  helping  them  and  telling  them 
where  to  drill,  making  out  the  papers  so  I  might 
have  spent  a  day  or  two  on  that. 

Q.  There  was  just  one  day  that  they  drilled, 
wasn't  there? 

A.  Well,  that  I  don't  remember.  It  was  one  day 
moving  in  and  drilling.  There  was  only  one  corner 
that  we  were  concerned  about  that  we  could  possibly 
drill  in.  I  guess  it  was  about  that.  I  don't  remember. 
One  or  two  days.  I  don't  remember. 

Q.  Does  this  bill  that  Williams  Equipment  Com- 
pany sent  you,  does  that  represent  all  of  the  drilling 
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that  Williams  Equipment  Company  did  down  there  ? 

A.  I  imagine  so.  Drilling  and  thawing.  The 
ground  was  frozen.  It  was  quite  an  operation. 

Q.     Do  you  believe  this  bill  to  be  accurate? 

A.     I  have  no  reason  to  believe  that  it  isn't. 

Q.  They  drilled  three  holes  twenty-two  feet  deep 
each.  How  big  was  this  building? 

A.     What  building? 

Q.  The  one  to  be  constructed,  the  one  here  front- 
ing on  Second,  First  and  Lacey? 

A.    It  covered  the  entire  block.  [264] 

Q.  Do  you  believe  that  you  could  anticipate  the 
ground  imder  the  entirety  of  the  building  as  repre- 
sented by  these  preliminary  plans  by  only  three 
twenty-two  foot  holes? 

A.  I'm  glad  you  asked  me  that  question  because 
I  have  been  living  here  for  eighteen  years  and  I 
have  done  a  lot  of  work  around  here.  I  saw  the 
Greimann  Building,  the  basement  dug  there.  I  ob- 
served the  footing  there  and  I  put  in  the  footing 
for  the  Lacey  Street  Theater  and  I  called  it  to  Mr. 
Hill's  attention  that  it  would  be  advisable  to  drill 
this  particular  corner  because  I  noticed  in  the 
corner  of  First  and  Lacey  on  the  Lacey  Street 
Theater  we  run  into  some  very  bad  ground.  Other- 
wise the  footing  would  only  have  to  go  down  about 
four  or  fiYQ  feet,  six  feet  at  the  most,  but  I  an- 
ticipated a  deep  footing  there  and  for  that  reason 
I  called  it  to  his  attention  to  have  it  drilled. 

Q.  Now  then,  you  think  that  this  is  all  the  drill- 
ing necessary  though  to  prepare  the  plans,  make 
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the  drawings  for  a  building  for  all  of  the  footings 

for  that  entire  building? 

A.  With  what  previous  knowledge  I  had  of  the 
ground  and  surrounding  ground  why  there  was  only 
one  thing  in  question  that  would  be  pertinent  to 
size  of  footings  required  and  so  forth. 

Q.  Mr.  Waxberg,  you  didn't  answer  my  question. 
Would  the  architect,  would  any  architect  have  de- 
signed the  footings  for  a  building  this  size  and  in 
Fairbanks  on  the  basis  of  drilling  in  the  corner 
of  First  and  Lacey? 

A.  He  v/ould  have  to  get  some  knowledge.  If 
there  was  no  [265]  one  there  to  tell  him  what  the 
surrounding  ground  was  he  would  certainly  have 
to  drill.  He  would  have  to  drill  more. 

Q.  Do  you  know  the  condition  of  the  ground 
for  instance  at  the  corner  of  First  and  Lacey"? 

A.     Within  twenty  feet,  yes. 

Q.    What  do  you  mean,  within  twenty  feet? 

A.     Well,  across  the  street. 

Q.  Do  you  know  what  the  back,  the  depth  of  this 
building  as  it  runs  east  and  west  on  Second? 

A.  I  don't  know,  it  is  probably  fifty,  seventy 
feet,  something  like  that  as  I  recall  it. 

Q.  This,  you  don't  believe  that  this  three  holes 
twenty-two  feet  long  is  sufficient  information  upon 
which  to  design  the  footings  for  a  building  the  size 
of  this? 

A.  Under  the  circiunstances  for  a  preliminary 
drawing. 

Q.     I  loiow  that,  Al.  That  is  not  what  I  am  asking 
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you.  I  am  asking,  I  am  talking  about  the  drawings, 
the  specifications,  not  the  specifications  but  the  de- 
tailed plans  of  the  footings. 

A.  Oh,  I  suppose  not  when  you  come  right  down 
to  the  final. 

Q.  Not  when  you  start  to  prepare  the  final  plans 
for  the  things? 

A.  Then  you  would  possibly  have  to  drill  more 
holes. 

Q.  Sure.  Mr.  Waxberg,  to  your  knowledge  were 
there  more  plans  and  specifications  prepared  for 
this  building  by  Chiarelli  and  Kirk  than  are  repre- 
sented by  the  ones  that  are  here  now?  [266] 

A.  I  don't  remember.  I  know  they  were  working 
on  it  straight  through  as  long  as  I  was  there  but 
whether  there  was  any  of  them  completed,  I  doubt 
very  much. 

Q.  At  the  time  that  you  were  in  Seattle  and  with 
Mr.  Hill,  I  believed  you  testified  now  that  Mr.  Hill 
was  present  in  Seattle  all  of  the  time  that  you  were 
represented  there  as  represented  by  your  hotel  bills  ? 

A.  As  I  recall  it,  yes.  Might  be  one  time  that  he 
wasn't  there.  He  might  have  been  up  here.  I  was 
down  there. 

Q.  Did  you  at  any  time  while  you  were  down 
there  with  Mr.  Hill  ever  ask  him  to  pay  your  hotel 
bill?  A.     No,  I  didn't. 

Q.     Or  to  pay  your  airplane  fare? 

A.     No,  I  didn't. 

Q.     Or  your  meals?  A.     Nope. 

Q.    Did  you  ever  ask  him  for  any  money? 
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A.    No. 

Q.  Did  you  expect  or  intend  at  the  time  you  were 
down  there  or  while  you  were  here  working  on  this 
thing  to  charge  Mr.  Hill  for  that  work? 

Mr.  Hepp:  I  object  to  that  question  as  repetiti- 
ous. The  matter  has  been  gone  into.  We  will  be  here 
until  next  month. 

The  Court:    He  may  answer. 

Mr.  Waxberg:    Ask  that  question  again,  please. 

Q.  (By  Mr.  McNabb)  :  I  say,  at  the  time  that 
you  were  working  on  this  project  did  you  intend 
to  charge  Mr.  Hill  for  that  work? 

A.  Well,  not  with  the  mutual  agreement  that 
we  had,  if  the  commitment  w^as  to  go  through,  if 
the  commitment  went  through  I  was  to  build  the 
building  and  I  had  no  intentions  to  be,  I  never  even 
dreamed  of  getting  kicked  out  of  the  deal.  That  is 
the  bad  part  of  it.  If  I  had  ever  thought  of  that  I 
would  have  had  a  written  contract  before  we  started, 
before  I  ever  spent  five  minutes  on  it  I  would  have 
had  a  written  contract. 

Q.  Well,  every  time  then  for  instance  did  you 
not  spend  some  money  on  the  Nenana  School  job 
prior  to  the  tune  that  you  got  the  bid? 

Mr.  Hepp:  Now,  I  object  to  that,  your  Honor. 
That  is  a  contract  price  where  an  invitation  to  bid 
is  set  out  and  competitive  bidding  is  made.  This  is 
not  a  comparable  situation.  That  doesn't  tend  to 
settle  any  of  the  issues  before  this  court.  I  object 
to  it. 

The  Court:    Objection  sustained. 
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Q.  (By  Mr.  McNabb) :  You  did  not  though  in- 
tend to  charge  Mr.  Hill  for  the  work  which  you 
did  for — (Interrupted) 

Mr.  Hepp:  I  object  to  that  as  repetitious.  He 
has  answered  it  just  two  questions  back. 

The  Court:  It  is  repetitious  but  I  am  going  to 
let  him  answer  it.  [268] 

Mr.  Waxberg:  I  have  answered  it.  Already  an- 
swered that  same  question  just  a  minute  or  two. 

Q.  (By  Mr.  McNabb):  Well,  how  did  you  an- 
swer it? 

The  Court:  It  is  true  that  you  have  been  asked 
that  and  you  have  answered  it  but  I  am  permitting 
you  to  answer  it  again. 

Mr.  Waxberg :  You  are  permitting  me  to  answer 
it  again? 

The  Court:    Yes. 

Mr.  Waxberg:  I  had  no  intentions  of  charging 
him  for  this  work  because  I  figured  that  I  was  going 
to  be  the  builder  on,  it  was  an  agreement  that  I  was 
to  be  the  builder  on  this  providing  we  get  this  FHA 
loan  and  I  certainly  would  not  have  spent  five  min- 
utes on  it  if  I  thought  he  would  break  his  word 
and  kick  me  out  on  the  deal. 

Mr.  McNabb:    You  may  cross  examine. 

Mr.  McNealy:  If  the  Court  please,  I  don't  know 
if  we  will  have  any  questions  to  ask  of  Mr.  Wax- 
berg. There  is  a  matter  some  of  the  attorneys  and 
the  Court  are  interested  in  and  I  dislike,  your 
Honor,  to  make  such  a  motion  at  this  time  but  I 
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would  like  to  move  for  a  recess  until  ten  a'clock 

tomorrow  morning'? 

The  Court:  The  defendants  have  any  objections? 
McNabb  any  objections  to  a  continuance  to  ten 
o'clock  tomorrow  morning? 

Mr.  McNabb :  Certainly  not,  your  Honor.  I  would 
like  to  be  heard  a  couple  of  minutes  after  the  Court 
excuses  the  jury,  if  I  may,  please.  [269] 

The  Court:  Members  of  the  jury,  there  are  spe- 
cial and  valid  reasons  for  permitting  the  Court  to 
take,  to  terminate  early  today,  one  of  them  being 
that  there  is  a  lawyers'  picnic  in  progress.  I  don't 
suppose  we  are  supposed  to  have  held  Court  at  all 
this  afternoon,  but  we  have  accomplished  something 
and  I  will  excuse  you  until  ten  o'clock  tomorrow 
morning,  but  I  admonish  you  again  not  to  discuss 
the  subject  matter  of  this  trial  among  yourselves,  or 
with  anyone;  and  do  not  express  any  opinion  until 
the  case  is  finally  submitted  to  you.  You  are  excused 
until  ten  o'clock  tomorrow  and  I  wish  Mr.  Erickson, 
if  you  will  approach  the  bench  on  the  way  out.  If 
you  will  just  come  up  and  see  me  on  your  way  out, 
Mr.  Erickson.  You  may  step  down  there,  Mr.  Wax- 
berg. 

(Thereupon,  the  jury  withdrew  from  the 
courtroom  and  the  following  proceedings  were 
had  out  of  the  presence  and  hearing  of  the 
jury) : 

Mr.  McNabb:  If  it  please  the  Court,  again  I 
would  like  to  move  the  Court  for  a  directed  verdict 
now  on  the  third  amended  complaint.  This  sounding 
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in  quantum  meruit  and  it  being  the  testimony  of 
the  plaintiff  that  at  the  time  the  services  were  ren- 
dered that  he  did  not  intend  to  be  paid  for  them, 
did  not  expect  to  be  paid  for  them,  had  no  intention 
of  making  a  charge  for  them;  that  any  money  that 
he  received  for  them  was  to  be  the  result  of  his 
profit  from  the  building  and  quantum  meruit  is 
not  founded  on  that  sort  of,  at  least  our  impression 
that  that  is  not  the  concept  of  quantum  meruit. 

The  Court:  Mr.  McNabb,  I  believe  the  case  is  in 
the  same  state  of  affairs  that  it  was  so  far  as  testi- 
mony is  concerned  as  it  was  when  this  matter  was 
previously  argued  and  the  Court  has  no  quarrel 
with  any  of  the  authorities  cited  this  forenoon,  but 
I  don't  believe  that  they  are  applicable  to  this 
situation.  This  is  not  in  accordance  with  the  au- 
thorities cited  by  you  in  my  opinion.  I  am  going  to 
state  to  counsel  there  is  no  juror  present  that  I  am 
still  somewhat  perturbed  about  the  matter,  but  it 
seems  to  me  that  this  man,  he  didn't  render  services, 
Mr.  McNabb,  according  to  the  testimony,  with  no 
expectation  of  compensation.  He  didn't  expect  or 
have  any  agreement  for  dollars  and  cents  payment 
by  the  Hills  to  him,  but  he  expected  something  in 
return  for  his  services  under  his  theory  and  what 
he  expected  in  return  was  a  contract  and  that  is  the 
thing  of  value  and  not  money  that  he  did  expect. 
That  is  the  Court's  theory  at  this  time  and  I  will 
deny  the  motion  at  this  time.  Adjourn  until  ten 
o'clock  tomorrow  morning. 

Clerk  of  Court:  Court  is  adjourned  until  ten 
,  o'clock  tomorrow  morning. 
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(Thereupon,  at  4:00  p.m.,  the  trial  of  this 
cause  was  adjourned  until  10:00  a.m.,  August 
4,  1955.) 
Be  It  Remembered,  that  the  trial  of  this  cause 
was  resmned  at  10 :00  a.m.,  August  4,  1955,  plaintiff 
and   defendant   both   represented   by   counsel,   the 
Honorable  Vernon  D.  Forbes,  District  Judge,  pre- 
siding: [271] 

Clerk  of  Court:     Court  is  now  in  session. 
The  Court:     You  may  proceed  with  the  polling 
of  the  jury. 

(Thereupon,  the   Clerk  of  Court  proceeded 
to  call  the  roll  of  the  jury.) 
Clerk    of    Court:      They   are    all    present,    your 
Honor. 
The  Court:    Parties  ready  to  proceed? 
Mr.  Hepxo:    We  are  ready,  your  Honor. 
Mr.  McNabb:    Defendants  are  ready. 
The  Court:     Very  well,  proceed. 
M.i.  McNabb:     Call  Mr.  Hill,  please. 

RUDELL  P.  HILL 

one  of  the  defendants,  called  as  a  witness  in  his 
own  behalf,  was  duly  sworn  and  testified  as  follows : 

Direct  Examination 

Q.  (By  Mr.  McNabb) :  Would  you  state  your 
name  please?  A.    Rudell  P.  Hill. 

Q.    Where  do  you  reside,  Mr.  Hill? 

A.     In  Fairbanks. 

Q.  How  long  have  you  been  a  resident  of 
Alaska?  A.     Fifteen  years. 
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Q.    Are  you  acquainted  with  Mr.  Waxberg? 

A.     I  am. 

Q.    When  did  you  make  his  acquaintance*? 

A.     Personally,  I  believe  in  1949.  [272] 

Q.  Do  you  have  any  recollection  of  the  circum- 
stances that  caused  your  first  meeting? 

A.     Mr.  Orsini  introduced  me  to  him. 

Q.    When  did  that  meeting  take  place? 

A.     In  December,  1949. 

Q.     Do  you  recall  the  part  of  the  month? 

A.     It  would  be  early  part  of  the  month. 

Q.    Where  did  the  meeting  take  place? 

A.     Mr.  Orsini's  office. 

Q.     AVho  was  present  that  time? 

A.     Mr.  Orsini,  Mr.  Waxberg,  and  myself. 

Q.    Was  the  meeting  by  a  pre-arrangement  ? 

A.    Yes. 

Q.    At  whose  arrangement? 

A.    Mr.  Orsini 's. 

Q.     For  what  purpose  was  the  meeting  called? 

A.  To  see  if  I  would  approve  of  Mr.  Waxberg 
being  a  contractor  for  me. 

Q.     I'm  sorry.  I  didn't  understand  you. 

A.  To  see  if  Mr.  Waxberg  would  be  suitable  to 
me  as  a  builder  in  a  projected  building. 

Q.  You  were  at  that  time  proposing  to  construct 
a  building?  A.     I  was,  yes,  sir. 

Q.    What  type  of  a  building? 

A.  A  three-story  commercial  building,  office 
space  and  commercial  on  the  street  floor.  [273] 

Q.     Had  you  at  that  time  any  plans  for  such  a 
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building,  any  actual  plans  prepared  by  an  archi- 
tect? 

A.  I  am  not  sure  whether  I  had  those  plans  at 
that  date  or  a  few  days  later. 

Q.     Where  was  that  building  to  be  located? 

A.  Between  First  and  Second  on  the,  on  the 
other  side  of  Lacey. 

Q.     That  is  the  east  side  of  Lacey  Street? 

A.    Yes. 

Q.  Was  it  to  extend  the  entire  distance  from 
First  to  Second?  A.    Yes. 

Q.     And  front  on  what  streets? 

A.     First  and  Second  and  Lacey  Street. 

Q.  What  was  Mr.,  or  what  was  Mr.  Orsini's  in- 
terest in  that  building,  if  any? 

A.  He  had  ajDproached  me  for  a  location  in  that 
building  and  had  ofliered  me  advanced  rental  on 
that  location  to  help  finance  it. 

Q.    Where  did  he  want  a  location? 

A.     On  the  corner  of  Second  and  Lacey. 

Q.  Do  you  know  the  purpose  for  which  he 
wished  it? 

A.     I  was  told  at  the  time  that  it  was  for  a  bank. 

Q.  Why  did  he  arrange  this  meeting  with  Mr. 
Waxberg  ? 

Mr.  Hepp:  Noav,  I  object  to  that  unless  it  is 
within  [274]  the  knowledge  of  this  witness  why  an- 
other man  did  something. 

The  Court:     Sustained. 

Q.  (By  Mr.  McNabb)  :  Do  you  know  why  he 
arranged  a  meeting  Avith  you  with  Mr.  Waxberg? 
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Mr.  Hepp:    Yes  or  no. 

Mr.  Hill:  I  partly  no.  I  don't  know  the  full 
story. 

Q.  (By  Mr.  McNabb) :  Well,  what  do  you 
know  about  it? 

Mr.  Hepp:  I  object  to  that  unless  the  founda- 
tion is  laid  how  he  would  know  and  whether  or  not 
it  is  hearsay  within  the  knowledge  of  this  witness. 

The  Court:  The  answer  might  result  in  some 
damage.  I  will  sustain  the  objection. 

Q.  (By  Mr.  McNabl))  :  You  knew  previously, 
that  is  prior  to  this  meeting  that  Mr.  Orsini  was  to 
arrange  a  meeting  with  you  and  Mr.  Waxberg? 

A.     I  did. 

Q.  Did  he  tell  you  why  he  wanted  to  have  the 
meeting  ? 

Mr.  Hepp:  I  object  to  that.  There  is  nothing  in 
any  conversation  like  that  that  would  bind  the 
plaintiff  in  this  cause,  not  within  the  issues  before 
this  Court ;  purely  hearsay  as  to  what  somebody  else 
thought  they  were  going  to  do;  why  they  said  they 
were  going  to  do  something. 

The  Court:    I  will  permit  the  answer.  [275] 

Mr.  Hill:  Could  I  have  the  question  again, 
please. 

(Thereupon,  the  reporter  read  the  question.) 

Mr.  Hill:  Because  he  had  suggested  Mr.  Wax- 
berg  as  the  contractor. 

Q.  (By  Mr.  McNabb) :  Was  Mr.  Orsini  an  em- 
ployee of  yours  at  that  time  *?  A.     No. 

Q.    Did  you  have  the  meeting?  A.    Yes. 
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Q.  What  was  discussed  at  that  meeting,  Mr. 
Hill? 

A.  The  possibility  of  building  as  we  had  plan- 
ned at  that  time. 

Q.  Was  there  any  discussion  concerning  financ- 
ing that  building? 

A.  It  was  planned  at  that  time,  I  don't  remem- 
ber the  exact  discussion  but  it  was  planned  at  that 
time  to  finance  it  under  RFC,  Reconstruction  Fi- 
nance Corporation. 

Q.     Is  that  a  governmental  agency? 

A.    Yes. 

Q.  What  was  the  extent  of  the  discussion  be- 
tween you  and  Mr.  Waxberg  at  that  time  con- 
cerning the  construction  of  the  building? 

A.  Merely  if  he  would  be  interested  in  the  con- 
tract to  build  it. 

Q.     Did  you  make  that  inquiry  of  him? 

A.    Yes.  [276] 

Q.     What  was  his  reply? 

A.    Very  much  interested. 

Q.  Did  you  have  any  subsequent  meeting  with 
Mr.  Waxberg  during  the  month  of  December  in 
that  regard?  A.    I  don't  remember. 

Q.  Were  you  in  Fairbanks  during  the  entirety 
of  the  month  of  December?  A.    No. 

Q.    Where  were  you?  A.     In  San  Diego. 

Q.    When  did  you  go  to  San  Diego? 

A.  Approximately,  I  don't  remember  the  exact 
date  now.  Approximately  about  the  15th. 

Q.     Of  December?  A.    Yes. 
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Q.  Did  you  make  any  inquiry  while  you  were 
away  from  Fairbanks  concerning  the  construction 
of  a  building  as  you  have  discussed  it? 

A.    Yes. 

Q.    And  with  whom  did  you  discuss  it? 

A.  After  the  holidays,  after  the  first  of  the  year 
we  came  back  to  Seattle,  my  wife  and  I.  At  that 
time  we  went  to  the  RFC  office,  the  National  Bank 
of  Commerce  and  other  places  to  find  out  if  our 
project  was  possible  or  feasible. 

Q.     And  what  did  you  discover?  [277] 

A.  We  discovered  that  for  certain  reasons  that 
the  RFC  financing  was  not  feasible  for  us.  One  was 
that  they  lent  a  much  smaller  proportion  of  the 
cost  of  the  building  than  did  FHA.  The  other  was 
that  they  planned  a  ten-year  repayment  instead  of 
a  thirty-year,  which  was  possible  under  FHA. 

Q.  What  did  you  do  then  as  regards  continued 
efforts  to  secure  RFC  financing?  A.     Nothing. 

Q.    Did  you  proceed  on  a  new  course  then? 

A.    I  did. 

Q.     What  did  you  do? 

A.  We  arranged  with  architects  and  planned  an 
apartment  building  instead  of  an  office  building  un- 
der FHA. 

Q.  Did  you  have  any  discussions  or  any  corres- 
pondence or  communications  with  Mr.  Waxberg  as 
regards  a  different  type  building  than  the  one  which 
was  originally  discussed? 

A.  That  is  quite  probable.  I  don't  remember  spe- 
cific conversations,  sir. 
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Q.  How  did  you  proceed,  Mr.  Hill,  in  reference 
to  the  construction  of  an  apartment  building? 

A.  The  National  Bank  of  Commerce,  I  will  have 
to  explain  something  of  the  procedure  in  those 
cases.  Those  applications  must  go  in  through  a  bank. 
The  National  Bank  of  Commerce  referred  us  to  Mr. 
Sumter  as  a  man  capable  of  helping  us  prepare  an 
application  which  they  would  see  fit  to  send  in. 

Q.    Which  the  bank  would  see  fit  to  send  in"? 

A.     Yes. 

Q.     Did  you  go  to  Mr.  Sumter?  A.     I  did. 

Q.    What  did  he  do,  Mr.  Hill? 

A.  He  discussed  the  proposition  and  the  probabil- 
ities, told  us  what  equities  we  would  have  to  pro- 
duce, what  was  needed  on  our  part  and  what  was 
needed  on  the  architects'  part,  what  plans  and  ex- 
hibits would  have  to  be  submitted  for  the  insurance 
for  the  loan. 

Q.  And  after  that  discussion  with  Mr.  Sumter, 
what  did  you  do  ? 

A.  I  immediately  proceeded  to  supply  him  with 
information  enough  so  that  he  could  prepare  the 
application. 

Q.    Was  the  application  prepared? 

A.    Yes. 

Q.  I  will  show  you  the  Defendant's  Identifica- 
tion B  and  ask  you  if  you  know  what  that  is? 

A.  That  is  the  application  that  was  prepared  at 
that  time  or  after  that  time,  yes. 

Q.    By  whom  was  this  prepared? 

A.     It  was  prepared  by  Mr.  Smnter,  submitted  to 
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the  National  Bank  of  Commerce  who  submitted  it 

to  Juneau  through  Mr.  Sumter. 

Q.  Now,  on  the  Defendant's  Identification  B 
there  is  a  list  of  exhibits,  were  those  submitted  with 
the  application?  A.     They  were.  [279] 

Q.  Now,  at  the  time  that  this  application  was 
submitted  or  prior  to  the  time  that  it  was  sub- 
mitted, had  you  had  any  discussions  with  Mr.  Wax- 
berg? A.     Yes. 

Q.  At  what  place  were  the  discussions  carried  on, 
in  Fairbanks? 

A.     No,  I  don't  believe  so. 

Q.     Well,  were  the  discussions  in  Seattle? 

A.     I  think  so. 

Q.  Who  prepared  the  legal  description  which  is 
a  list  of  exhibits?  A.    Mr.  Philleo. 

Q.     Who  employed  him?  A.     I  did. 

Q.     Do  you  know  whether  he  was  ever  paid? 

A.    I  paid  him. 

Q.  Do  you  know  who  prepared  the  letter  re 
ownership  ? 

A.     I  believe  Mr.  Sumter  prepared  that. 

Q.    Who  secured  the  letter  re  zoning? 

A.  I  did  from  the  city  along  with  zoning  maps 
from  the  city. 

Q.  There  were  photographs  submitted.  Do  you 
know  who  secured  them? 

A.  I  furnished  some  from  my  files.  They  were 
photogi^aphs  of  my  own  property. 

Q.     Who  secured  the  city  map?  [280] 

A.     I  did  through  the  City  Clerk  or  the   City 
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Manager,  I  have  forgotten  which  now.  It  was^  from 

a  city  officer. 

Q.  Are  you  familiar  with  FH  21A  Department 
of  Labor  form?  A.    Yes. 

Q.     Do  you  know  who  prepared  that? 

A.    Mr.  Sumter. 

Q.  Did  you  submit  a  personal  financial  state- 
ment? A.    I  did. 

Q.     Who  prepared  that? 

A.     Bohlet  and  Kohler. 

Q.     Are  you  familiar  with  Form  FHA  2013E  ? 

A.     I  am  not  from  the  number,  no. 

Q.  Now,  under  the  architectural  exhibits,  do  you 
know  who  prepared  the  topographical  survey? 

A.     Mr.  Philleo. 

Q.  Do  you  know  who  prepared  the  preliminary 
papers,  the  architectural  exhibits? 

A.     Chiarella  and  Kirk. 

Q.    Who  employed  them?  A.     I  did. 

Q.     They  prepared  also  outline  specifications? 

A.  I  believe  the  outline  specifications  was  either 
in  their  office  or  Mr.  Sumter's  office,  I  not  sure 
which  office  prepared  those. 

Q.     And  the  trade  payment  break-do^vn?   [281] 

A.     That  I  don't  know  which,  who  prepared  that. 

Q.  Now,  you  signed  this  application  for  mort- 
gage insurance,  didn't  you?  A.     I  did. 

Q.  As  a  sponsor  on  here  we  find  the  name  of 
A.  E.  Waxberg  Construction  Company.  You  knew 
at  the  time  you  signed  this  that  his  name  was  on 
there?  A.    Yes. 
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Mr.  Hepp:     I  object  to  leading  questions. 

The  Court :  Yes,  counsel,  I  think  you  can  ask  the 
witness  if  he  knows.  Let  him  answer  the  question. 

Q.  (By  Mr.  McNabb) :  Do  you  know  why  Mr. 
Waxberg's  name  appears  on  the  application? 

A.    Yes. 

Q.    Why  did  his  name  appear  there? 

A.  In  order  to  answer  that  question,  if  I  am 
permitted  to  do  so,  I  will  have  to  go  into  some  of 
the,  you  might  say  technicalities  and  figures  and 
the  methods  of  FHA  as  they  were  presented  to  me 
and  I  learned  later  that  was  so. 

Q.    What  are  they,  Mr.  Hill? 

Mr.  Hepp:  Now,  just  a  moment.  I  am  unable  to 
object  to  offers  as  they  come  out  in  a  rambling  con- 
versation form  or  narrative  form.  I  believe  counsel 
should  attempt  by  offers  to  give  me,  so  that  I  am 
able  to  lodge  an  objection  and  to  protect  [282]  the 
plaintiff  in  this  cause. 

The  Court:  I  think  I  will  permit  the  witness  to 
answer  the  question  why  the  name  of  Mr.  Waxberg 
appears  as  a  sponsor. 

Mr.  Hill:  I  have  offered  to  review  some  of  Mr. 
Waxberg's  and  Mr.  Sumter's  evidence  at  this  time 
to  explain  my  answer. 

Mr.  McNabb :  The  Court  has  ruled  that  you  may 
answer  the  question. 

Mr.  Hill:  Under  the  situation  the  FHA  would 
insure  for  a  certain  amount.  We  had  to  show  an 
equity  of  at  least  ten  percent  of  that  amount.  There 
was  a  certain  amount  left  for  the  contractor  to  con- 
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struct  the  building  for  his  fees  and  construction 
costs  or  a  lump  sum  contract.  The  contractor  would 
receive  a  certain  amount  either  way,  it  could  be 
broken  down  into  fees  and  remained  into  the  build- 
ing costs  or  it  could  all  go  together  into  the  same 
amount  as  a  lump  sum  contract.  But,  by  his  name 
being  on  there  as  co-sponsor  and  agreeing  to  leave 
forty-five  thousand  in  there  had  the  effect  of  build- 
ing our  equity  with  FHA.  It  left  his  contract  price 
the  same  except  that  I  would  owe  him  forty-five 
thousand  dollars  that  I  had  to  x3roduce  later  and 
pay  him.  It  was  really  a  forty-five  thousand  dollar 
advantage  to  Mr.  Waxberg. 

Q.  (By  Mr.  McNabb)  :  Is  that  the  reason,  Mr. 
Hill,  that  Mr.  Waxberg  is  shown  on  here  as  other 
equity  in  the  amount  of  forty-five  thousand  dollars "? 

A.    Yes. 

Q.  And  on  the  application  I  believe  the  forty- 
five  thousand  is  labeled  for  a  particular  purpose  ? 

A.     I  don't  understand  it. 

Q.  Well,  it  is  explained  here,  is  it  not,  on  the 
exhibit  ? 

A.  For  builders,  no,  it  is  forty-five  thousand 
dollars  of  his  builder's  fee  to  be  left  there  as  his 
equity. 

Q.     And  that  was  to  increase  your  equity? 

A.  It  would  increase  my  equity.  It  would  not 
effect  his,  the  money  that  he  received  for  doing  the 
job,  but  it  would  cause  the  effect  of  I  owed  Mr. 
Waxberg  forty-five  thousand  dollars  to  increase  the 
equity  in  the  building  because  later  I  would  have 
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to  pay  Mr.  Waxberg  forty-five  thousand  dollars.  In 
the  meantime  I  would,  I  had  the  use  of  that  forty- 
five  thousand  dollars  to  increase  my  equity. 

Q.  Now,  the  forty-five  thousand  dollars  would 
not  have  been  subtracted  at  all  from  Mr.  Waxberg's 
fee  for  constructing  the  building?  A.     No. 

Mr.  Hepp:  Now,  I  object  to  a  leading  question 
like  that.  I  think  the  witness  can  state  what  that 
forty-five  thousand  dollars  was. 

The  Court:  Yes,  I  think  that  counsel  is  leading 
the  witness  excessively. 

Mr.  Hepp:  I  believe  the  witness  answered  the 
question.  I  ask  that  it  be  stricken.  [284] 

The  Court:     It  mil  be  stricken. 

Q.  (By  Mr.  McNabb)  :  Would  the  contractor 
in  a  case  of  this  kind,  Mr.  Hill,  be  paid  the  amount 
of  his  equity  as  represented  on  the  application? 

A.  In  this  i^articular  case  he  would.  That  doesn't 
signify  that  he  would.  It  signifies  that  he  would 
retain  a  forty-five  thousand  dollar  interest  in  the 
building,  or  forty-five  thousand  dollars  worth  of 
stock  in  the  corporation  which  was  agreed  between 
Mr.  Waxberg  and  I  that  I  was  to  purchase  from 
him  later. 

Q.  Was  Mr.  Waxberg  interested  at  that  time 
in  an  interest  as  such  in  a  building? 

A.  No,  he  was  interested  in  his  fees  for  building 
and  the  profit  of  building. 

Q.  Was  Mr.  Waxberg  aware  at  the  time  the 
application  was  filed  of  this,  that  is  that  his  name 
was  to  appear  as  a  co-sponsor? 
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A.    That  I  do  not  know. 

Q.  Had  you  and  lie  an  agreement  at  that  time 
as  regards  that  forty-five  thousand  dollars'? 

A.  That  his  equity  would  be  bought  by  me  later, 
yes. 

Q.  When  was  this  application  filed,  Mr.  Hill,  if 
it  was  filed! 

A.     On  or  about  February  4th,  1950. 

Q.    And  where  was  it  filed  I  A.     In  Juneau. 

Q.  Was  the,  was  a  commitment  issued  on  the 
basis  of  this  application?  [285]  A.     It  was. 

Q.  Did  you  have  any  discussions  or  any  meet- 
ings with  Mr.  Waxberg  between  the  date  upon 
which  the  application  was  filed  and  the  date  upon 
which  the  commitment  was  issued? 

A.  I  may  have  met  Mr.  Waxberg.  It  was,  at 
that  stage  it  was  waiting  period  which  nothing 
could  be  done  until  we  were  assured  of  that  much. 
We  couldn't  invest  any  more  money.  We  couldn't 
go  ahead  and  do  anything  else  until  we  waited  and 
that  commitment  was  processed  and  could  be  is- 
sued. 

Q.    Was  there  anything  to  be  done  at  that  time? 

A.  In  connection  with  this,  no,  it  was  a  waiting 
type  of  period. 

Q.  Did  you  have  any  funds  other  than  the 
moneys  which  you  were  attempting  to  secure  from 
the  government  with  which  to  build  a  building? 

A.  No,  I  was  borrowing  and  everything  else  to 
pay  fees  and  pay  architects  for  preliminary  work 
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and  cany  it  on  to  such  stage  as  we  could  get  gov- 
ernment funds. 

Q.  Now,  I  will  show  you  Defendant's  Identi- 
fication C  and  ask  you  if  you  know  what  that  is, 
please  % 

A.     That  is  the  commitment  for  insurance. 

Q.  Now  at  this  time,  at  the  time  that  the  com- 
mitment was  issued  to  what  extent  had  plans  and 
specifications  for  a  building  been  completed? 

A.  Just  a  very  minimum  of  preliminary  plans, 
what  was  [286]  necessary  to  secure  the  commit- 
ment. We  could  not  contract  for  an  eighty  or  ninety 
thousand  dollar  architectural  job  to  proceed  any 
further  and  make  ourselves  liable  for  that  money 
to  pay  those  architects  until  we  were,  assured  of 
money  to  pay  it. 

Q.  Mr.  Hill,  this  is  Defendant's  Identification 
A.  Do  you  know  what  this  is? 

A.  Those  are  the  preliminary  plans  as  prepared 
by  Chiarelli  and  Kirk  to  be  offered  as  an  exhibit 
at  Juneau  for  the,  with  the  application. 

Q.     And  were  they  submitted? 

A.  Yes.  I  believe  Mr.  Sumter  testified  that  one 
page  was  later  delivered.  There  was  one  page  short, 
that  one  delivered  later. 

Q.  Mr.  Hill,  where  was  this  building  to  be  lo- 
cated ? 

A.  The  same  location  as  I  described  for  our 
idea  of  an  office  building  under  RFC  between  First 
and  Second  on  Lacey  Street. 
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Q.  Now  then,  after  the  coininitment  was  issued 
did  yon  have  any  discussions  with  Mr.  Waxberg? 

A.    I  did,  on  two  occasions. 

Q.  And  where  was  the,  do  you  know  when  the 
first  of  those  meetings  was  held? 

A.  The  exact  date  I  am  not  sure  of.  The  com- 
mitment as  it  stands  in  evidence  was  issued  late  in 
February.  It  was  a  few  days  after  that  when  the 
couunitment  was  in  our  hands  we  met  [287]  to  con- 
solidate all  our  former  plans,  get  a  contract  price 
and  really  and  seriously  get  down  to  work. 

Q.    Where  did  that  meeting  take  place? 

A.     In  the  New  Washington  Hotel. 

Q.    Who  was  present  there? 

A.  Mr.  Waxberg,  Mr.  Orsini  and  myself  and 
my  wife. 

Q.  Do  you  know  why  Mr.  Waxberg,  or  why  Mr. 
Orsini  was  present? 

A.  Other  than  his  interest  in  renting  space  he 
was  there  as  Mr.  Waxberg's  adviser. 

Q.     At  that  time  was  he  employed  by  you? 

A.    No. 

Q.  As  regards  the  construction  of  this  building 
or  the  plans  had  he  ever  been  employed  by  you? 

A.    Not  employed  by  me.  He  had  been  interested  | 
in  the  plans  with  sufficient  space  and  the  right  space 
was  provided  for  him  that  he  was  to  advance  rent 
on. 

Q.    Who  arranged  that  meeting,  Mr.  Hill? 

A.     I   don't   recall.   It   was   arranged   after   the 
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commitment  for  all  of  us  to  get  together  and  get 

ready  to  go  ahead  on  this  thing. 

Q.     Now,  what  did  you  discuss  at  that  meeting? 

A.  We  discussed  the  amount  of  money  made 
available  under  the  commitment  and  what  could  be 
done  with  it. 

Q.  Mr.  Hill,  does  the  commitment  for  insurance, 
that  is  Defendant's  Identification  C,  specify  the 
amount  of  money  that  [288]  the  government  was 
willing  to  insure?  A.     It  does. 

Q.    And  what  is  that  amount? 

A.  One  million  six  hundred  ninety-four  thou- 
sand two  hundred  dollars.  I  am  putting  that  from 
memory.  I  haven't  found  it  on  the  commitment.  Oh, 
yes,  it  is  on  the  front  page  and  I  have  quoted  it 
correctly. 

Q.  Now,  Mr.  Hill,  was  that  amount  of  money 
avaiable  to  the  contractor  for  the  construction  of 
the  building  ?  A.     It  was  not. 

Q.  Hov/  much  money  was  available  or  what,  let 
me  ask  you  this,  was  there  of  necessity  deductions 
to  be  made  from  that  amount  which  would  not  have 
been  available  for  the  construction  of  the  building? 

A.     There  was. 

Q.    What  are  those  deductions? 

A.  One  were  financing  fees  and  such  which  the 
FHA  retained.  They  never  came  into  our  hands. 

Q.  Is  that  amount  of  money  indicated  on  any 
official  form? 

A.  Yes,  it  is,  it  is  indicated  on,  I  am  trying  to 
thing  of  the  official  word  for  the  form.  That  is  one 
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of  their  forms  that  are  filled  out  by  the  FHA  of- 
fice. It  is  a  project  analysis. 

Q.  I  will  show  you  again,  Mr.  Hill,  the  Defend- 
ant's Identification  B  which  is  the  application  for 
insurance.  There  is,  under  carrying  charges  and 
financing  a  breakdown.  What  is  that? 

A.  That  is  a  list  of  the  charges  and  which  they 
retain.   [289] 

Q.  Now,  Mr.  Hill,  I  mil  show  you  Plaintiff's 
Identification  Gr,  ask  you  if  you  know  what  that  is  ? 

A.  That  is  the  project  analysis  and  I  believe 
that  I  was  in  error  on  which  iDaper  these  figures 
were.  Well,  they  were  on  both  papers. 

Q.     Does  that,  who  prepares  the  project  analysis? 

A.  It  is  signed  by  the  FHA  evaluator.  I  believe 
it  is  prepared  in  the  FHA  office. 

Q.  Does  that  indicate  the  amount  of  money  that 
would  of  necessity  be  deducted  from  the  commit- 
ment ?  A.     Yes. 

Q.    What  are  those  deductions,  Mr.  Hill? 

A.  Interest  for  eighteen  months  at  four  percent ; 
real  estate  taxes;  insurance;  for  fire,  wind,  storm 
and  liability;  FHA  insurance  premium;  FHA  ex- 
amination fee;  and  a  financing  expense  of  one  and 
a  half  percent,  coming  to  a  total  of  one  hundred 
thirteen  thousand  two  hundred  sixty-four  dollars. 

Q.  So  then  the  figure  of  a  million  six  hundred 
ninety-four  thousand  two  hundred  dollars  would 
have  been  reduced  in  the  amount  of  a  hundred  thir- 
teen thousand,  is  that  right?  A.    Yes. 

Q.    Were  there  any  deductions? 
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A.     Yes,  the  architect's  fee. 

Q.     And  what  was  the  amount  of  that? 

A.  In,  it  would  be  in  the  amount  of  eighty 
thousand  one  hundred  nineteen  dollars.  [290] 

Q.  Total  of  that  is  about  two  hundred  thou- 
sand? 

A.  Approximately.  I  haven't  figured  it.  I  haven't 
had  the  notes  on  it. 

Q.  Now  then,  how  much  would  then  have  been 
available  to  construct  the  building? 

A.  The  commitment  price  less  those  which  as 
my  memory  serves  me,  I  haven't  had  the  figures, 
would  be  in  the  neighborhood  of  a  half  a  million, 
five  hundred  thousand. 

Q.  At  any  rate,  that  is  a  simple  matter  of  mathe- 
matics, isn't  it?  A.    Yes. 

Q.  Did  you  discuss  that  matter  with  Mr.  Wax- 
berg  in  the  New  Washington  Hotel? 

A.     I  did. 

Q.  What  was  the  extent  of  your  conversation  in 
that  regard? 

A.  That  that  was  all  the  money  there  was 
available  for  a  contract  was  a  million  five  hundred. 

Q.    What  did  he  say  in  that  regard? 

A.  That  the  commitment  was  for  a  million  six 
^  hundred  ninety-four  thousand  and  he  demanded 
that  amount  for  the  contract. 

Q.  Mr.  Hill,  could  you  possibly  have  given  him 
that  amount  of  money? 

A.     I  know  of  no  wav  in  which  I  could  have 
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raised   the    amount    of   money   to    give    him   that 

amount. 

Q.     It  was  not  available  from  the  loan,  was  it? 

A.     No.  [291] 

Q.  Did  you  ever  agree  to  give  him  that  amount 
of  money?  A.     No. 

Q.    What  did  Mr.  Waxberg  say  then? 

A.  He  said  that  he  could  not  build  and  could 
not  enter  into  a  contract  for  anything  less  than 
the  full  commitment  price. 

Q.  Did  he  make  you  at  that  time  any  counter- 
proposals ? 

A.  I  wouldn't  call  it  a  counter-proposal.  There 
was  more  to  his  proposal. 

Q.    What  did  he  say? 

A.  That  if  I  would  issue  him  fifty-one  x^ei't'ent 
of  the  stock  in  the  corporation,  give  Mr.  Orsini  the 
management  contract  then  that  he  could  sell  stock 
and  some  of  the  remaining  stock  to  raise  this 
money. 

Q.  On  that  condition  he  would  build  the  build- 
ing? 

A.  On  that  condition  he  would  build  the  build- 
ing. 

Q.  Was  that  proposal  acceptable  to  you,  Mr. 
Hill? 

A.     No.  May  I  enlarge  on  that? 

Q.     Why,  why  was  it  not? 

A.  We  had,  my  wife  and  I  our  life  savings, 
everything  we  owned  invested  in  this,  the  very 
land  that  our  present  buildings  are  on  was  involved 
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in  this.  Everything  that  we  had  or  could  borrow 
was  involved  in  the  situation.  They  were  offering 
us  an  undetermined  amount  of  stock,  whatever  was 
left  after  they  had  sold  off  part  of  the  forty-nine 
percent  left  to  us  to  raise  two  hundred  thousand 
dollars  as  our  equity  in  the  project. 

Q.     That  would  have  left  you  virtually  nothing? 

A.  Practically.  Possibly  nothing.  Possibly  a 
small  equity  in  the  buiding. 

Q.    Did  you  refuse  that  offer? 

A.  I  told  him  that  I  could  not  if  I  wanted  to, 
go  that  far  because  it  would  leave  my  wife  and  I 
with  our  life's  work  as  of  nothing. 

Q.    What  did  Mr.  Waxberg  say? 

A.  That  he  was  standing  pat,  that  was  his  last 
proposition. 

Q.  Did  Mr.  Waxberg  also  want  Mr.  Orsini  to 
have  a  contract? 

Mr.  Hepp:  I  object  to  leading  questions  like 
that,  suggests  the  answer  to  this  witness. 

Q.  (By  Mr.  McNabb)  :  Was  a  contract  for  Mr. 
Orsini  a  part  of  Mr.  Waxberg's  proposal  to  you? 

Mr.  Hepp:    Same  objection. 

The  Court:     Sustained. 

Q.  (By  Mr.  McNabb)  :  Well,  now,  Mr.  Hill,  in 
addition  to  his  demand  for  the  stock  and  the  entire 
commitment  price,  did  Mr.  Waxberg  insist  on  any 
other  conditions?  A.     Yes. 

Q.    What  was  the  other  condition? 

A.    That  Mr.  Orsini  get  a  management  contract. 

Q.    Was  that  acceptable  to  you?  A.    No. 
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Q.  On  what  note  did  the  conversation  terminate 
that  day?  [293] 

A.    Rather  bitter, 

Q.  What  was  done  to  terminate  the  conversa- 
tion? 

A.  Mr.  Orsini  went  out  and  left  us  in  a  huff.  We 
asked  Mr.  Waxberg  when  he  was  alone  away  from 
Mr.  Orsini  if  he  was  standing  on  that,  if  he  was 
going  along  with  Mr.  Orsini  on  such  a  demand.  Yes, 
he  was,  that  was  the  story,  that  must  be  the  way 
it  was.  It  had  to  be  that  way  or  nothing. 

Q.  Were  you  able  to  reach  an  agreement  at  all 
that  day?  A.     No. 

Q.  Did  you  have  any  other  conversation  with 
Mr.  Waxberg?  A.    Yes. 

Q.    When  did  they  occur? 

A.  A  few  days  later,  I  don't  remember  the  exact 
date. 

Q.     Where  did  the  conversation  take  place? 

A.  In  the  office  of  Mr.  Kellog,  an  attorney  with 
the  firm  of  Bogle,  Bogle  and  Gates  in  Seattle. 

Q.    By  whom  was  he  employed? 

A.     The  attorney? 

Q.    Yes.  A.    By  me. 

Q.    Who  was  present  that  week? 

A.  Mr.  Waxberg,  my  wife  and  myself  and  Mr. 
Kellog. 

Q.    Do  you  know  who  called  that  meeting? 

A.    I  did. 

Q.    Why  did  you  do  that?  [294] 

A.     To  try  to  iron  out  differences  to  get  some 
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logical,  some  possible  basis  for  a  contract,  to  go 
ahead  with  our  project  which  I  had  my  money  in- 
vested in. 

Q.     Did  the  conversation  take  place? 

A.    Yes. 

Q.    Who  was  there  '^ 

A.    Mr.  Orsini,  Mr.  Kellog,  my  wife  and  myself. 

Q.    Was  Mr.  Orsini  there  *?  A.     No. 

Q.    Well,  who  was  present  at  that  meeting? 

A.  I  have  listed  the  four  that  were  present  at 
that  meeting. 

Q.    And  who  are  they? 

A.  Mr.  Waxberg,  Mr.  Kellog,  my  wife  and  my- 
self. 

Q.    Now,  what  did  you  discuss  there,  Mr.  Hill? 

A.  The  finances  and  the  possibility  of  building, 
the  possibility  of  getting  together  on  a  contract  on 
which  we  could  go  ahead. 

Q.     Did  you  discuss  figures  that  day? 

A.    We  did. 

Q.    Were  there  any  notes  made  at  that  meeting? 

A.     There  were. 

Q.    Who  made  notes? 

A.     I  believe  we  all  made  notes. 

Q.  Now,  I  will  show  you  the  Defendant's  Iden- 
tification E  and  ask  you  what  that  is,  please?  [295] 

A.  Those  are  the  notes,  the  figures  that  Mr. 
Waxberg  was  using  at  that  meeting.  Those  are 
Mr.  Waxberg's  figures. 

Q.    Is  that  in  Mr.  Waxberg's  hand? 
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A.  Yes,  the  figures  are,  yes.  The  notations  on 
there  are  not  as  we — (Interrupted) 

Q.    Were  they  made  in  your  presence? 

A.     They  were. 

Q.    And  at  the  meeting  that  you  are  discussing? 

A.     They  were. 

Q.     Now,  Mr.  Hill,  will  you  explain  those  figures  ? 

A.  To  the  best  of  my  ability  these  were  figures — 
(Interrupted) 

Mr.  Hepp:  Excuse  me  just  a  moment.  Before 
we,  before  any  evidence  is  allowed  as  to  w^hat  that 
paper  contains,  I  believe  it  should  be  in  evidence 
before  it  is  read  to  the  jury  and  I  am  going  to  ob- 
ject because  there  are  writings  on  that  that  are 
not  in  the  handwriting  of  the  defendant  or  the 
plaintiff.  They  are  not  his  figures  or  his  writing 
according  to  this  witness.  I  object  to  it  or  any 
evidence  given  concerning  it. 

The  Court:    The  Court  sustains  the  objection. 

Mr.  McNabb:    On  what  grounds,  your  Honor? 

The  Court :  That  if  we  are  to  permit  this  mtness 
to  testify  as  to  what  is  in  the  exhibit  there  would 
be  no  object  in  offering  the  exhibit  in  evidence. 

Mr.  McNabb:  I  mil  move  to  admit  it,  your 
Honor.  [296] 

Mr.  Hepp:  I  lodge  my  objection  according  to 
this  witness  there  are  writings  there  and  symbols 
that  are  not  a  product  of  the  plaintiff  in  this  cause. 
He  has  nothing  to  do  with  it.  He  has  testified  that 
the  figures  are  in  the  handwriting  of  this  man  but 
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that  the  other  thoughts  and  figures  are  not  his.  I 

object  to  that. 

The  Court:  I  feel  that  the  figures  have  been 
properly  explained  but  I  couldn't  permit  the  exhibit 
to  go  in  without  further  foimdation  or  explanation 
as  to  the  writing,  so  I  will  deny  the  offer  at  this 
time. 

Q.  (By  Mr.  McNabb)  :  Mr.  Hill,  do  you  know 
what  the  writing  on  here  is? 

A.  There  are  notes  that  Mr.  Kellog  put  on  there 
as  we  tried  to  identify  or  tried  to  get  Mr.  Wax- 
berg's  way  of  thinking  into  our  head.  Still  trying 
to  reach  some  basis  of  an  understanding. 

Q.  You  are  familiar  with  the  figures  here  to  the 
extent  of  knowing  what  they  represent,  are  you  not  ? 

A.  Most  of  them  I  am.  Some  of  them  I  don't 
know  the  meaning  of. 

Q.     You  were  at  the  time  familiar  with  them? 

A.  Yes,  I  believe  I  was.  I  think  that  I,  now,  that 
is  again  a  question.  I  was  not  reading  Mr.  Wax- 
berg's  mind  as  he  wrote  those  figures.  I  believe  I 
know  what  they  represent.  I  am  familiar  with  most 
of  the  figures,  yes. 

Q.  Now,  there  are  on  this  Identification  some 
writing  which  [297]  perhaps  may  be  in  the  nature 
of  explanation.  Are  those  notations  erroneous? 

Mr.  Hepp:  Now,  I  object  to  that.  It  is  a  lead- 
ing question.  He  states  that  Mr.  Kellog  put  those 
notations  on.  It  is  certainly  not  the  best  evidence  of 
what  they  indicate  or  mean;  whether  or  not  they 
are  erroneous  has  no  bearing  on  this  issue.  I  object 
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to  any  further  questions  on  that  other  writ|ng  of 

this  witness. 

The  Court:  The  objection  is  sustained  as  to  the 
form  of  the  question  as  calling  for  a  conclusion  of 
the  witness. 

Q.  (By  Mr.  McNabb)  :  Do  you  know,  Mr.  Hill, 
whether  the  labels  as  they  appear  there  or  the  words 
as  they  are  applied  to  the  figures  are  correct  or 
incorrect  ? 

Mr.  Hepp:  Now,  I  object  to  that,  your  Honor,  as 
calling  for  an  opinion  of  this  witness  or  a  conclu- 
sion. They  are  not  his  writings.  Counsel  labels  them 
as  a  label.  I  don't  think  that  that  is  in  evidence 
either.  They  are  writings  that  are  foreign  to  any  of 
the  parties  here  in  Court.  I  object  to  it. 

The  Court:    Objection  is  sustained. 

Q.  (By  Mr.  McNabb)  :  When  were  those  writ- 
ings put  there,  Mr.  Hill? 

A.  Immediately  after  Mr.  Waxberg  left  Kellog's 
office. 

Q.  You  are  familiar,  are  you  not,  with  the  entire 
financial  proceedings  concerning  this  transaction  up 
to  the  time  that  those  [298]  figures  were  written? 

Mr.  Hepp:  Just  a  moment,  sir.  I  object  to  the 
form  of  the  question.  It  is  very  comprehensive.  It  is 
leading,  the  financial  structure,  the  entire  financial 
structure.  He  can  ask  this  witness  what  he  knows. 
I  object  to  it.  I  believe  the  witness  has  answered  the 
question.  I  ask  that  it  be  stricken. 

The  Court:    I  will  permit  the  answer  to  stand. 

Q.    (By  Mr.  McNabb)  :    Mr.  Hill,  as  regards  the 
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writing  that  has  been  added  there,  do  they  correctly 

identify  the  figures  as  you  knew  them  at  that  time  ^ 

Mr.  Hepp :  Just  a  moment.  I  object  to  that  offer, 
calls  for  a  conclusion.  This  witness,  they  are  not  his 
writings.  I  don't  think  he  is  qualified  to  answer  that 
question.  I  object.  It  is  merely  rephrasing  of  other 
questions. 

The  Court:  Objection  is  sustained.  May  the  Court 
see  the  exhibit,  please.  For  the  defendants'  counsel 
I  will  state  at  this  time  with  reference  to  Plaintiff, 
Defendant's  Identification  E,  that  the  Court  is  sat- 
isfied that  a  sufficient  foundation  has  been  laid  as 
to  the  figures  appearing  thereon,  but  the  witness 
has  testified  that  the  writing  was  made  thereon 
after  the  plaintiff  who  made  the  figures  left  the 
office.  And  I  certainly  don't  want  to  have  the  writ- 
ing erased  but  I  cannot  permit  the  identification  to 
be  received  in  evidence  with  the  writing  on  it  under 
the  present  state  of  the  record.  The  writing  would 
not  be  binding  on  [299]  the  plaintiff. 

Mr.  McNabb:  Does  the  Court  feel  that  we  could 
not  erase  the  writing  there  or  remove  the  writing 
from  the  exhibit. 

The  Court:  Under  the  situation  which  has  de- 
veloped the  Court  will  permit  counsel  to  inquire  of 
the  witness  as  to  the  figures  appearing  there  on 
which  he  has  identified  as  being  in  the  plaintiff's 
handwriting.  That  is  something  I  precluded  before 
you  made  the  offer. 

Q,  (By  Mr.  McNabb)  :  Mr.  Hill,  do  you  know 
the   amount   of  money,   the   maximum    amount    of 
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money  that  was  allowable  by  the  FHA  per  miit  for 

the  construction  of  an  apartment  building? 

A.    Yes. 

Q.  Did  you  know  it  at  the  time  that  you  had 
your  discussion  with  Mr.  Waxberg  in  Mr.  Kellog's 
of&ce?  A.     I  did. 

Q.     Do  you  know  it  now"?  A.     Yes. 

Q.    What  is  that  amoimt? 

A.  That,  do  you  want  the  total  amount  or  the 
amount  broken  down  into  two  parts,  one  per  unit 
per  apartment,  plus — (Interrupted) 

Q.     There  are  two  figures'? 

A.  Plus  a  percentage  allowance  for  commercial 
space.  The  full  amount  together  would  be  eleven 
thousand  eight  hundred  eighty  dollars  per  unit  in- 
cluding the  allowance  for  commercial  sioace.  [300] 

Q.    Mr.  Hill,  how  many  units  had  you  planned? 

A.    A  hundred  forty-four. 

Q:  On  that  basis  are  those  the  figures  that  are 
there,  eleven  thousand  eight  hundred  eighty  dollars  ? 

A.  It  is  eleven  thousand  eight  hundred  eighty 
dollars  multiplied  by  a  hundred  forty-four  giving 
a  total  of  one  thousand,  or  one  million  seven  hundred 
ten  thousand  seven  hundred  twenty  dollars. 

Q.  Was  anything  like  that  amount  of  money 
granted  under  the  conmiitment? 

A.     Not  that  amount. 

Q.  Now,  let  me  ask  you  this,  Mr.  Hill,  did  you 
at  any  time  have  any  discussions  with  Mr.  Waxberg 
concerning  the  retention  by  you  of  a  part  or  any 
part  of  the  commitment  price?  A.    Yes. 
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Q.    What  was  the  nature  of  that  discussion  1 

A.  Twenty-five  thousand  and  some  odd  dollars 
that  must  be  deposited  with  FHA,  the  label  they 
gave  it  was  a  working  capital.  I  think  the  purpose 
of  it  was  to  insure  that  when  the  contractor  finished 
the  building  that  we  were  able  to  clean  it  up,  put 
it  in  condition  and  rent  it.  That  money  as  I  under- 
stood it  could  be  either  retained  by  them  out  of  a 
commitment  money  or  we  could  deposit  it  in  cash.  I 
had  no  funds  of  my  own  left  at  that  time  to  furnish 
it.  We  discussed  various  means  of  getting  it  and  in 
talking  this  contract  price  at  first  I  told  him  if  I 
could  save  [301]  that  much  out  of  the  contract  price 
I  could  borrow  it  and  repay  it  later  if  I  could  show 
a  lender  where  I  could  repay  it.  That  was  later 
dropped  because  of  the  excessive  demands  of  the 
contract  and  I  was  willing  to  give  him  everything 
that  I  could  possibly  give  him  out  of  the  conmiit- 
ment  and  not  try  to  retain  the  twenty-five  thousand 
dollars  working  capital. 

Q.  Did  you  ever  discuss  with  Mr.  Waxberg  any 
sum  of  fifty  thousand  dollars'?  A.     No. 

Q.  Mr.  Hill,  were  you  willing  that  Mr.  Waxberg 
should  build  this  building? 

A.  Yes.  I  would  have  preferred  a  local  builder 
on  the  building. 

Q.    Why  did  he  not  build  it? 
A.    Because  I  could  not  pay  the  price  he  asked 
to  build  it. 

Q.    What  price  did  he  ask  to  build  it? 
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A.  One  million  six  hundred  ninety-four  thous- 
and plus  some  conditions,  plus  control  of  it. 

Q.  How  much  was  available  to  construct  the 
building  ? 

A.  In  the  neighborhood  of  a  million  G.Ye  hundred 
thousand. 

Mr.  McNabb:  May  we  have  the  recess  at  this 
time. 

The  Court:  Very  well.  Members  of  the  jury,  I 
ask  that  you  heed  the  previous  admonition  given 
to  you.  We  will  take  a  ten  minute  recess. 

Clerk  of  Court:  Court  is  recessed  for  ten  min- 
utes. [302] 

(Thereupon,  at  11:00  a.m.,  the  Court  took  a 
recess  until  11:10  a.m.,  at  which  time  it  recon- 
vened and  the  trial  of  this  cause  was  resumed.) 

Clerk  of  Court:    Court  is  now  in  session. 

The  Court:  Parties  wish  to  stipulate  that  the 
twelve  members  in  the  box  are  the  jurors  duly  im- 
paneled and  sworn  to  try  this  cause? 

Mr.  Hepp:    We  will  so  stipulate. 

Mr.  McNabb:     The  defense  will  stipulate. 

The  Court:    Proceed. 

RUDELL  P.  HILL 

the  witness  on  the  stand  at  the  time  the  recess  was 
taken,  resumed  the  stand  for  further  direct  exami- 
nation. 

Q.  (By  Mr.  McNabb) :  Mr.  Hill,  did  you  ever 
request  Mr.  Waxberg  to  come  to  Seattle  to  meet 
you?  A.    No. 
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Q.     Do  you  know  why  he  went  there? 

A.  He  had  informed  me  that  he  would  be  very 
interested  in  working  with  the  architect  to  keep 
costs  down.  I  notified  him  that  preliminary  plans 
were  being  made,  that  it  was  time  he  was  there  if 
he  wished  to  be  with  the  architect. 

Q.  Do  you  know  whether  the  property  upon 
which  this  building  was  to  be  constructed  was  ever 
drilled?  A.    Yes. 

Q.     Did  you  employ  anyone  to  drill  that  ground? 

A.    I  did.  [303] 

Q.    Who  did  you  employ?  A.    Mike  Erceg. 

Q.  Do  you  recall  how  much  it  cost  to  have  the 
ground  drilled? 

A.    About  twenty-five  hundred  dollars. 

Q.    Did  you  pay  Mr.  Erceg?  A.     I  did. 

Q.  Do  you  have  evidence  of  your  payment  of 
Mr.  Erceg? 

A.    I  have  evidence  of  part  of  it. 

Clerk  of  Court:    Defendant's  Identification  H. 

(Cancelled  check  made  payable  to  Mike  Er- 
ceg in  the  amount  of  $634.00  was  marked  De- 
fendant's Identification  H.) 

Q.  (By  Mr.  McNabb)  :  Why  did  you  have  the 
ground  drilled,  Mr.  Hill? 

A.  To  supply  architect  with  information  for 
the  footings  on  a  building  that  was  later  planned 
and  built. 

Q.  When  was  such  information  required  by  the 
architect  ? 
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A.  When  the  structural  engineer  went  to^  work 
for  final  plans. 

Q.    Was  it  necessary  prior  to  that  time  ? 

A.    No. 

Q.  Was  it  necessary  prior  to  the  time  that  Mr. 
Waxberg  was  no  longer  associated  with  you  in  this 
building?  A.     No. 

Q.  I  will  show  you  Defendant's  Identification 
H,  ask  you  [304]  if  you  know  what  that  is,  please? 

A.  That  is  a  check  on  the  Second  and  Lacey 
Street  Apartments  made  payable  to  Mike  Erceg  for 
Six  hundred  thirty-four  dollars. 

Q.    Why  was  that — (Interrupted) 

A.     It  has  been  cancelled. 

Q.    Why  was  that  amount  paid  to  Mr.  Erceg? 

A.    For  drilling  the  property. 

Clerk  of  Court:    Defendant's  Identification  I. 

(Cancelled  check  made  payable  to  Mike  Er- 
ceg in  the  amount  of  $633.75  was  marked  De- 
fendant's Identification  I.) 

Q.  (By  Mr.  McNabb) :  And  Identification  I, 
what  is  that? 

A.  That  is  a  check  the  same  in  all  respects  ex- 
cept a  different  date,  in  the  amount  of  six  himdred 
seventy-three  dollars,  seventy-five  cents. 

Q.  Does  that  represent  the  entirety  of  the  pay- 
ment you  made  to  Mr.  Erceg  ?  A.     It  does  not. 

Q.    Do  you  know  how  the  balance  was  paid? 

A.    With  my  personal  checks. 

Q.     Are  they  available  at  this  time? 
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A.  They  are  stored  in  past  records.  I  haven't 
been  able  to  dig  them  out. 

Q.  Did  you  employ  anyone  else  to  drill  any  of 
that  property?  [305] 

A.     I  did  not. 

Q.  Did  you  ever  see  any  drill  logs  of  the  prop- 
erty other  than  those  prepared  by  Mike  Erceg? 

A.     I  did  not. 

Q.  Did  you  request  the  employment  of  a  driller 
by  any  person?  A.    I  did  not. 

Q.  Or  of  any  person,  rather.  Did  you  ever  em- 
ploy Mr.  Orsini  in  this  transaction? 

A.     I  did  not. 

Q.  You  say  Mr.  Orsini  was  interested  in  some 
rental  property?  A.     He  was. 

Q.  Did  Mr.  Orsini  assist  in  the  financing  of  this 
project?  A.    Yes. 

Q.     To  what  extent? 

A.     Five  thousand  dollars. 

Q.    What  was  that  to  represent? 

A.  A  part  payment  on  advanced  rentals  that  he 
had  agreed  to  give  me. 

Q.     What  advance  rental  was  this? 

A.  He  agreed  to  give  me  advance  rentals  at  the 
rate  of  ten  thousand  dollars  a  year  for  five  years 
which  would  amount  to  fifty  thousand  dollars. 

Q.    Was  that  money  ever  paid  to  you? 

A.     Five  thousand  dollars.  [306] 

Q.     That  was  all  that  was  paid  to  you? 
A.    Yes. 
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Q.  Was  Mr.  Waxberg  present  at  the  time  that 
this  fifty  thousand  dollars  was  discussed? 

A.     I  believe  so,  but  I  don't  know. 

Q.  Did  you  ever  have  a  discussion  with  Mr. 
Waxberg  as  regards  fifty  thousand  dollars  other 
than  this  fifty  that  you  are  discussing  now? 

A.    No. 

Q.  Did  you  request  Mr.  Waxberg  to  go  to 
Juneau  with  you? 

A.  I  don't  remember.  We  went  as  a  group  when 
the  application  was  presented. 

Q.  Do  you  know  where  Mr.  Waxberg  went  from 
Juneau  I 

A.     I,  yes,  he  came  back  to  Fairbanks. 

Q.  Mr.  Hill,  do  you  know  approximately  the  ap- 
proximate amount  of  money  under  the  commitment 
as  it  was  issued  that  would  have  been  actually  avail- 
able to  a  builder  with  which  to  construct  that 
building  ? 

Mr.  Hepp:  Now,  I  object  to  that  as  repetitious. 
I  am  sure  he  has  asked  that  question  three  times. 

The  Court:     Sustained.  Sustained. 

Mr.  McNabb :    You  may  cross  examine. 

Cross  Examination 

Q.  (By  Mr.  Hepx)) :  Mr.  Hill,  did  you,  was 
there  a  corporation  formed  at  [307]  the  outset  of 
this  venture  of  yours  in  this  building  project  which 
you  have  been  testifying  to? 

A.     There  was  a  corporation  formed  during,  dur- 
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ing  the  progress.  Right  now  I  couldn't  tell  you  ex- 
actly what  date  that  corporation  was  formed. 

Q.    Who  were  the  original  incorporators'? 

A.  I  believe  that,  my  wife,  myself,  and  Orlo 
Kellog,  an  attorney. 

Q.  Was  Mr.  Waxberg  part  of  the  original  cor- 
porate charter?  A.     No. 

Q.     Know  what  appear  in  it? 

A.     No,  that  I  know  of,  that  I  remember. 

Q.  Your  first  conversations  then  with  Mr.  Wax- 
berg were  in  December  sometime  I  believe  you  said, 
the  early  part  of  December?  A.    Yes. 

Q.     One  or  two  conversations,  three,  how  many? 

A.  I  am  indefinite  on  that  as  Mr.  Waxberg  was. 
I  don't  remember  but  there  were  conversations. 

Q.  Then  I  believe  you  testified  that  you  had 
another  conversation  or  two  in  January  sometime? 

A.     Possibly  before  I  left  for  outside,  yes. 

Q.  And  another  conversation  after  the  commit- 
ment was  issued?  A.    Yes. 

Q.    Five  or  six  conversations? 

A.     Yes  in  toto.  [308] 

Q.  I  believe  you  testified  that  it  was  quite  prob- 
able though  you  didn't  recall  any  conversation  with 
Mr.  Waxberg  about  the  apartment  building  as  dis- 
tinguished from  the  original  commercial  building 
that  you  talked  about  was  planned,  is  that  right? 
I  believe  in  response  to  counsel's  question  did  you 
not  testify  that  your  first  building  was  in  the  nature 
of  a  commercial  building  to  be  financed  by  RFC  ? 

A.    Yes. 
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Q.  That  you  had  discussed  that  matter,  with 
Mr.  Waxberg  together  with  Mr.  Orsini  and  there 
was  some  conversation  about  a  bank  that  Orsini 
wanted  to  put  into  the  corner?  A.     Yes. 

Q.  Well,  I  believe  shortly  after  that  you  talked 
about  a,  when  you  learned  that  you  couldn't  get 
RFC  or  it  wasn't  feasible  that  you  then  planned 
an  apartment  building?  A.     Yes. 

Q.  I  have  in  my  notes  that  you  answered  in  re- 
sponse to  counsel's  question  that  you  do  not  recall 
having  discussed  the  apartment  building  with  Mr. 
Waxberg  although  it  may  have  been  probable  that 
you  did? 

A.  That  answer  is  correct.  Your  notes  are  cor- 
rect. 

Q.     That  answer  is  correct?  A.     Umm-umm. 

Q.  When  was  the  conversation  that  you  and  Mr. 
Waxberg,  according  to  you,  that  he  agreed  that  he 
leave  forty-five  thousand  [309]  dollars  of  his  build- 
er's fees  in  the  building? 

A.  I  could  not  at  this  time  give  you  the  date  or 
time  of  it. 

Q.  Possibly  it  would  have  had  to  have  been  in 
January  some  time,  early  part  of  February? 

A.  It  could  not  have  been  in  January.  Yes,  I 
was  thinking  of  December.  It  could  not  have  been 
in  December  because  I  wasn't  here  and  we  hadn't 
contemplated  an  apartment  building. 

Q.     It  would  have  been  in  January  then? 

A.     It  must  have  been  some  time  in  January. 
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Q.  It  was  before  the  application  was  made  for 
a  commitment? 

A.    I  believe  it  must  have  been. 

Q.  Well,  if  this  forty-five  thousand  dollars  quali- 
fied your  financial  condition  to  an  acceptable  point 
to  FHA  then  it  would  have  had  to  have  been  in  the 
application,  is  that  not  right  1 

A.     That  is  true. 

Q.  So  you  must  have  necessarily  discussed  it 
with  Mr.  Waxberg  at  some  time  prior  to  the  ap- 
plication date?  A.    Yes. 

Q.  But  the  best  statement  you  can  make  in  that 
regard  is  that  it  is  just  quite  probable  that  you  did 
discuss  it.  You  don't  recall  that  conversation?  I 
don't  understand. 

A.  Five  years  later,  over  five  years  later,  I  ad- 
mit that  there  was  possibly  a  conversation.  There 
must  have  been  a  conversation  but  I  do  not  remem- 
ber the  definite  date  of  that  conversation.  [310] 

Q.  Well,  I  am  not  asking  you  for  a  definite  date. 
I  am  asking  you  whether  you  in  fact  recall  a  con- 
versation? A.     No,   I  do  not. 

Q.  But  you  can  even  recall  figures  that  v/ere 
given  at  just  a  slightly  later  date  in  a  meeting  in 
your  attorney's  office  down  there,  Mr.  Campbell  or 
w^hatever  you  say  his  name  was ;  did  you  meet  in  an 
attorney's  office  later  on?  A.    Yes. 

Q.    Kellog,  excuse  me.  A.    Kellog,  yes. 

Q.  You  can  remember  figures  of  that  meeting 
though? 

A.    Because  I  have  dealt  with  those  figures  ever 
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since.  I  have  dealt  with  the  same  figures  ever  since. 

I  am  still  dealing  with  them. 

Q.  Well  now,  what  figures  other  than  the  com- 
mitment price  and  the  building  costs  would  you 
have  been  dealing  with  in  connection  with  any 
figures  that  might  have  been  discussed  with  Mr. 
Waxberg  and  what  he  you  say  was  demanding 
of  you?  Why  would  you  deal  with  those  figures 
again  1 

A.  Because  later  we  built  an  apartment  under 
the  same  set-up,  the  same  number  of  apartments. 
We  went  through  the  same  figures  time  and  time 
again. 

Q.  Including  the  amount  Mr.  Waxberg  had 
asked?  A.     The  commitment  price. 

Q.     As  a  builder's  fee? 

A.     The  commitment  price  was  the  same.  [311] 

Q.     You  have  testified  to  other  figures? 

A.  The  commitment  price  would  make  the  other 
figures  exactly  the  same  also. 

Q.  Mr.  Hill,  were  you  present  when  Mr.  Siunter 
was  testifying?  A.     I  was. 

Q.  Did  you  hear  him  make  the  statement  that 
it  would  take  about  a  week  to  ten  days  to  process 
an  application? 

A.  I  don't  believe  I  did.  I  heard  him  make  a 
statement  it  would  take  a  week  to  ten  days  to  pre- 
pare an  application,  not  process  it  for  a  commit- 
ment. 

Q.  Did  you  hear  him  state  that  it  would  have 
taken  you  about  five  minutes  to  compile  the  in- 
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formation  that  lie  needed  to  make  an  application? 

A.  Well,  it  would  have  taken  me  about  five 
minutes  to  give  it  to  him  after  I  had  it,  yes. 

Q.  As  of  the  time  when  the  application  was 
submitted,  Mr.  Hill,  just  how  much  money  had 
you  invested  in  this  project?  You  have  testified  that 
all  your  life  savings  had  been  in  there. 

Mr.  McNabb:  I  object  to  that  as  having  not  been 
testified  to. 

Mr.  Hepp:  Your  Honor,  I  distinctly  recall  him 
having  said  that  he  had  no  money  with  which  to 
supplement  the  commitment  figures. 

Mr.  McNabb:  That  is  entirely  correct,  and  we 
will  admit  that.   [312] 

The  Court:  Very  well,  the  Court  doesn't  remem- 
ber all  the  testimony.  You  may  proceed. 

Q.  (By  Mr.  Hepp) :  As  of  the  date  of  the  com- 
mitment, Mr.  Hill,  how  much  money  had  you  in- 
vested in  this  project? 

A.  Well,  I  can  start  to  itemize.  I  possibly  will 
even  forget  some  of  those. 

Q.    Well,  would  you  give  us  a  round  figure? 

A.  A  round  figure,  including  purchase  of  land 
for  the  project? 

Q.  If  you  purchased  it  then,  did  you  purchase 
any  land? 

A.  I  purchased  options  and  taken  my  options 
upon  payments,  yes. 

Q.    Were  those  options  expensive? 

A.     Yes. 

Q.     How  much  did  you  pay  for  the  option? 
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A.  There  were  several  thousand  dollars  in- 
volved. I  don't  remember  the  exact  amount  now.  I 
could  get  them  from  my  records. 

Q.  How  much  as  of  the  time  of  the  commitment 
had  you  paid  Mr.  Sumter? 

A.  Mr.  Sumter's  fees  were  due  only  on  condi- 
tion that  he  get  the  commitment. 

Q.  Well,  what  I  am  trying  to  get  at,  Mr.  Hill, 
maybe  I  am  a  little  clumsy  in  my  questioning,  you 
are  speaking,  you  have  testified  that  there  would 
be  something  in  round  figures  of  two  hundred  thou- 
sand dollars  less  the  commitment  that  would  be 
[313]  available  as  a  builder's  costs  and  fees  to- 
gether? A.    Yes. 

Q.    Now,  would  that  include  the  architect? 

A.  Yes,  if  the  project  went  ahead.  As  it  was  I 
was  out  twenty-five  hundred  to  the  architect  at  that 
time  that  could  be  reimbursed. 

Q.  Let's  project  this  to  a  point  where  if  that 
building  had  gone  ahead  as  according  to  your  orig- 
inal plan  in  that  regard,  I  think  that  you  stated  that 
Mr.  Waxberg  had  asked  you  for,  I  think  you  said 
he  demanded  fifty-one  percent  of  the  stock? 

A.     Yes. 

Q.  Approximately,  does  the  FHA  allow  up  to 
six  percent  as  a  builder's  fee  as  Mr.  Sumter  testi- 
fied? 

A.  It  is  on  one  of  these  forms.  I  could  check  it. 
I  am  under  the  impression  that  it  is  five.  It  possibly 
is  six.  There  is  a  builder's  fee  and  an  architect's 
fee  set  out  on  one  of  those  forms. 
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Q.  It  would  be  something  in  the  neighborhood 
of  a  hundred  thousand  dollars'? 

A.  In  the  neighborhood  of  ninety  thousand 
dollars. 

Q.  It  would  be  ninety  at  your  figure  of  five,  a 
little  over  a  hundred  at  your  figure  of  six,  if  he  did 
say  that?  A.    Yes. 

Q.  Now,  what  would  you  have  put  in  that  build- 
ing to  equal  fifty-one  percent  if  Mr.  Waxberg  had 
left  his  builder's  fee  in  that,  forty-five  thousand  of 
\vhich — (Interrupted)    [314] 

Mr.  McNabb:  Just  a  minute.  I  am  going  to  ob- 
ject to  that  question,  has  no  bearing  on  the  issues 
of  this  case  whatever. 

The  Court:  I  think  it  has  only  because  it  was 
gone  into  on  direct  examination.  There  is  some 
question  whether  any  of  this  evidence  is  admissible 
but  it  having  been  gone  into  on  direct  I  am  going 
to  permit  the  cross  examination. 

Mr.  Hill:  That  I  wouldn't  know  because  it  was 
no  speculation  of  Mr.  Waxberg  leaving  anything  in 
except  forty-five  thousand  dollars  of  his  builder's 
fee.  That  was  to  be  repaid  to  him  later.  He  was  to 
hold  stock  for  it  until  such  time  as  I  could  buy  it 
from  him.  He  had  repeatedly  said  that  he  had  no 
interest  in  the  building,  only  in  the  building  con- 
tract and  if  he  left  money  in  there  I  v/as  to  repay 
him  at  a  later  date. 

Q.  (By  Mr.  Hepp) :  How  do  you  reconcile  that 
statement  with  your  testimony  here  that  he  de- 
manded fifty-one  percent  of  the  whole  deal  and  he. 
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and  then  you  say  he  repeatedly  stated  he  didn't 

want  any  part  of  it? 

A.  Prior  to  that,  and  when  the  break-up  came 
he  made  a  demand  it  was  impossible  for  me  to  meet. 

Q.  Had  you  talked  to  Mr.  Slater  as  of  that  time, 
Mr.  Hill?  A.     Oh,  several  times. 

Q.     Concerning  this  very — (Interrupted) 

A.  He  had  asked  to  be  cut  in,  asked  to  be  al- 
lowed to  become  a  contractor.  Mr.  Slater's  reputa- 
tion of  a  builder  was  such  that  [315]  I  could  not 
consider  him  at  any  time. 

Q.  Well,  now,  isn't  it  a  fact,  Mr.  Hill,  that  you 
told  Mr.  Waxberg  that  another  contractor  had  of- 
fered to  cut  back  fifty  thousand  dollars'? 

A.  I  didn't  I  believe,  yes,  that  Mr.  Slater  did  offer 
me  anything  within  reason  to  give  him  the  consid- 
eration. He  got  no  consideration  until  such  time 
that  Mr.  Waxberg  had  definitely  withdrawn.  If  I 
told  him  that  I  told  him  as  a  joke  because  of  con- 
ditions Mr.  Slater  was  in  why  and  how  badly  he 
wanted  a  contract. 

Q.  Do  you  joke  about  fifty  thousand  dollar 
kick-backs,  Mr.  Hill! 

A.  Yes,  under  those  conditions  it  was  so  far- 
fetched to  me  that  I  joked  about  it. 

Q.  Your  position  is  that  instead  of  you  demand- 
ing fifty  thousand  dollars  he  demanded  fifty-one 
percent  of  the  stock? 

A.  Plus  two  hundred  thousand  dollars  more  than 
it  was  possible  to  pay  him. 

Q.    Well,  that  leaves  me  at  a  further  problem? 
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A.  His  own  evidence  will  show  that  he  demanded 
two  hundred  thousand  dollars  more  than  there  was 
to  pay  him,  his  own  figures. 

Q.  Mr.  Hill,  there  has  been  great  length  at  this 
trial  to  show  that  there  couldn't  possibly  have  been 
a  builder's  fee  because  there  wasn't  any  specifica- 
tions as  to  the  building,  that  no  final  form,  nobody 
could  possibly  give  a  figure  of  a  building,  [316] 
how  much  it  would  cost  to  construct  it  unless  they 
had  some  kind  of  a  plans  or  general  concept  of  the 
building  and  now  you  say  that  he  wanted  all  of  the 
money  to  make  this  particular  building,  to  build  this 
particular  building.  I  can't  reconcile  those.  Could 
you  explain  that  to  me,  please? 

A.  If  you  will  explain  your  question  a  little 
more  definitely,  I  can. 

Q.  Well,  the  position  has  been  in  the  defense 
of  this  case  that  Mr.  Waxberg  could  and  you  could 
not  possibly  have  had  an  agreement  because  there 
was  no  specific  building  upon  which  there  could  be 
an  agreement  made  and  there  was  no  fixed  amount 
of  money  so  consequently  there  couldn't  be  any  con- 
tract at  all  and  yet  right  at  that  same  time  you 
testified  that  Mr.  Waxberg  demanded  every  cent 
of  the  money  for  the  building  to  build  the  building  ? 

A.     No,  I  have  not  testified  to  that. 

Q.  Well,  what  did  he  demand  when  you  stated 
that  he  said  he  wanted  all  of  the  money,  the  one 
million  six  hundred  ninety-four  thousand,  well,  the 
figure  you  have  testified  as  to  the  commitment,  you 
said  that  Mr.  Waxberg  claimed  that  he  needed  all 
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of  that  money  to  build  the  building  you  wanted 

built? 

A.  I  think  the  evidence  covers  that.  The  commit- 
ment was  issued  for  that  amount.  When  Mr.  Wax- 
berg  learned  what  the  commitment  was  issued  for 
he  took  that  full  amomit  of  it  and  dem^anded  it  for 
the  contract  irregardless  of  what  the  FHA  withheld 
and  what  had  to  go  to  the  architect.  [317] 

Q.  Isn't  there  a  matter  of  ten  percent  some  place 
that  the  owner  has  to  put  in  over  and  above,  doesn't 
FHA  just  go  ninety  percent?  A.    Yes. 

Q.     Who  was  going  to  supply  that  ten  percent? 

A.  I  was  putting  in  my  property  which  is  on 
the  city  tax  rolls  for  very  near  that  amount.  We 
were  forty-five  thousand  dollars  short  as  our  paper 
work  for  the  FHA  I  could  use  this  forty-five  thou- 
sand dollars  of  the  possible  builder's  fee  and  repay 
Mr.  Waxl^erg  later  for  it. 

Q.  He  didn't  want  any  part  of  the  building  but 
he  wanted  fifty-one  percent  of  the  building? 

A.  Later,  yes,  when  he  and  Mr.  Orsini  thought 
they  had  me  cornered  with  my  l:ack  to  the  wall, 
they  demanded  fifty-one  percent  and  the  manage- 
ment contract. 

Q.  Now,  wasn't  it  just  the  reverse,  Mr.  Hill. 
After  you  had  the  commitment  you  didn't  need  Mr. 
Waxberg  and  Mr.  Orsini  anymore? 

A.     Oh,  no. 

Q.  You  don't  even  know  whether  you,  although 
it  is  quite  probable  you  may  have  had  a  conversa- 
tion with  Mr.  Waxberg,  but  yet  his  name  appears  as 
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a  sponsor  right  on  through,   do  those  tilings  just 

happen  like  that,  Mr.  Hill? 

A.  Sometimes  I  believe  they  do.  In  this  par- 
ticular case  we  were  in  the  hands  of  Mr.  Smnter 
and  the  National  Bank  of  [318]  Commerce.  We 
were  accepting  their  figures  and  their  way  of  pre- 
paring an  application.  They  assured  us  that  that  is 
all  it  meant,  that  it  v/as  forty-five  thousand  dollars 
that  I  would  later  have  to  repay  Mr.  Waxberg. 
Those  things  happen  in  that  manner  when  we  are 
in  the  hands  of  experts  that  understand  VN^hat  they 
are  doing. 

Q.  Actually,  when  you  started  this  project  you 
didn't  know  very  much  about  buildings,  or  hov/  to 
])uild  them  or  how  to  finance  them  or  anything 
about  it?  •       ■ 

A.  I  knew  considerable  about  buildings  and  how 
to  build  them.  I  have  been  in  construction  work 
from  the  time  I  can  remember,  although  I  have 
never  been  a  contractor,  but  I  did  not  know  any- 
thing about  financing.  In  fact,  I  was  amazed  now 
at  how  little  I  did  know  at  that  time  about  financing. 

Q.     It  has  been  quite  an  experience,  hasn't  it? 

A.  If  I  can  remember  all  I  have  learned  of  this, 
I  will  do  well. 

Q.  I  believe  you  stated  that  Mr.,  that  you  did 
not  request  Mr.  Hill  to  talk  with  your  architects? 

Mr.  McNabb:    What  is  this  now,  try  that  again. 

The  Court:  Well,  counsel  merely  said  Hill.  He 
intended  Waxberg,  isn't  that  right? 

Mr.  Hepp:    I  v/ill  start  all  over. 
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Q.  (By  Mr.  Hepp)  :  I  believe  you  stated  that 
you  did  not  request  Mr.  [319]  Waxberg  to  go  to 
Seattle  and  specifically  to  go  to  the  architects,  but 
that  he,  Waxberg,  wanted  to  work  with  the  archi- 
tects, is  that  essentially  correct  9 

A.  Yes.  Now,  I  don't  know  how  my,  at  this 
time  I  don't  remember  how  my  notifying  him  was 
worded.  It  might  have  been  come  to  Seattle  at  once, 
something  that  way,  when  I  notified  him  to  come  to 
Seattle  to  work  with  the  architects.  It  was  for  his 
protection  so  that  he  could  keep  building  within 
bounds  to  where  it  was  profitable  for  him  to  build. 

Q.  Would  that  be  pursuant  to  an  agreement  that 
he  had  with  you  to  build  the  building? 

A.  It  was  a  contemplated  agreement  but  he  had 
to  have  that  privilege  before  he  could  make  an 
agreement  to  build  a  building. 

Q.  A  kind  of  an  agreement  to  make  an  agree- 
ment? 

A.  Yes,  negotiations  for  an  agreement,  you 
might  say. 

Q.  When  did  you  discharge  Chiarelli  and  Kirk 
as  architects  ? 

A.  When  this  project  could  not  go  ahead,  when 
Mr.  Waxberg  and  Mr.  Orsini,  Mr.  Orsini  was  with- 
drawing his  financial  support.  Mr.  Waxberg  was 
not  a  bit  interested  in  the  building  contract.  There 
was  nothing  more  for  Chiarelli  and  Kirk  to  do.  I 
could  not  pay  for  them  for  drawing  ninety  thousand 
dollars  for  maybe  complete  plans  I  could  not  use. 
Naturally  I  discharged  Chiarelli  and  Kirk. 
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Q.  Who  drew  the  plans  that  you  ultimately  did 
build?  [320] 

A.  Is  that  question  material,  relevant  to  this 
case,  who  drew  the  plans  for  another  building? 

Q.  I  was  wondering  if  you  needed  plans  drawn 
to  build  a  building? 

A.  Yes.  Mr.  Peck  drew  plans.  If  you  want  to 
know  why — (Interrupted) 

Q.  Well,  you  said  you  didn't  need  any  plans 
from  Chiarelli  and  Kirk.  I  wondered  if  you  needed 
any  plans  from  anybody? 

A.  I  did  but  another  contractor  that  was  going 
ahead  with  the  project  had  an  architect  that  he 
wanted  to  prepare  the  plans  for  him. 

Q.  Who  hired  Chiarelli  and  Kirk  in  the  first 
instance?  A.     I  did.  • 

Q.     Mr.  Waxberg  didn't? 

A.  As  I  remember  it,  no,  Mr.  Waxberg  had  not 
been  in  Seattle  at  the  time  I  hired  Chiarelli  and 
Kirk.  Pie  had  probably  been  in  Seattle  but  not 
in  connection  w^ith  this  case. 

Q.  You  saw  fit  to  hire  an  architect  to  assist  Mr. 
Waxberg  in  the  building,  but  you  allowed  your  next 
contractor  to  select  his  own  architect? 

A.  No,  the  next  contractor  and  I  consulted  on 
the  architect.  He  wanted  the  same  proposition  Mr. 
Waxberg  had  that  he  could  work  w4th  the  con- 
tractor, with  the  architect  and  keep  the  plans  within 
reason. 

Q.  Actually  all  the  people  that  worked  with  you 
in  the  [321]  beginning  of  this  building  fell  by  the 
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wayside  shortly  after  the  comiTiitment  was  made, 

is  that  right?  A.     Definitely. 

Q.  Did  you  answer  my  question,  Mr.  Hill,  what 
these,  how  much  of  these  life  savings,  how  much  that 
amounted  to  as  of  the  time  when  the  commitment 
was  issued,  how  much  you  had  spent? 

A.  I  think  I  answered  that  in  that  way,  that  my 
life  savings  was  tied  up  in  the  property,  what  I  had 
accmimlated  in  this  world  was  tied  uj)  in  property 
that  was  to  go  in.  A  part  of  it  I  owmed  free  and 
clear.  It  was  business  property  where  I  was  con- 
ducting a  business,  and  I  had  contracted  to  pay  for 
the  rest  of  this  property  and  I  had  to  pay  for  the 
rest  of  this  property  which  was  a  considerable  siun 
of  money,  plus  my  expenses.  Some  FHA  fees,  some 
architects  fees  that  I  had  to  advance  and  one  thing 
and  another  why  it  was  considerable. 

Q.  Well,  those  are  fees  that  I  believe  that  you 
talk  about  that  were  contained  in  that  two  himdred 
thousand  dollars?  A.    Yes. 

Q.     FHA  fees? 

A.  Yes.  The  property  was  the  important  part 
of  it.  I  had  contracted  to  purchase  what  I  had  not 
direct  ownership  at  that  time.  I  had  no  cash,  but 
I  had  carried  the  load  until  that  time,  yes.  Until  the 
commitment  was  obtained  and  was  responsible  for 
any  fees  incurred  if  the  commitment  was  not  issued. 

Q.  Mr.  Hill,  has  it  always  been  your  intention, 
your  attitude  that  Mr.  Waxberg  should  not  be  paid 
for  any  of  the  [322]  services  that  he  rendered  to 
you? 
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A.     Have  we  established — (Interrupted) 

Mr.  McNabb:  Just  a  minute,  just  a  minute.  I  am 
going  to  object  to  that  on  the  grounds  it  is  improper 
cross  examination. 

Mr.  Hepp:  He  has  set  it  up  in  his  pleadings, 
your  Honor. 

The  Court:    Overruled.  He  may  answer. 

Mr.  Hill:  Plave  we  established  that  Mr.  Wax- 
berg furnished  me  any  services. 

Q.   (By  Mr.  Hepp):    Did  he? 

A.     None  that  I  know  of. 

Q.  This  whole  thing  just  happened,  his  name 
on  the  commitment,  everything  agreed  with  him  to 
leave  forty-five  thousand  of  his  builder's  fee  in 
there,  all  that  no  assistance  at  all? 

A.  Mr.  Waxberg  was  making  every  effort  to 
secure  a  contract  to  build  a  building.  He  has  told 
you  in  his  evidence  that  he  expected  to  be  repaid 
from  any  money  or  any  services  that  he  put  out 
from  the  contract  of  the  building. 

Q.  Well,  now,  if  you  are  the  one  that  calls  off 
the  contract? 

A.     Did  I  call  off  the  contract? 

Q.    Did  you?  A.     No. 

Q.    You  didn^t?  A.     No.  [323] 

Q.     You  didn't? 

A.  No.  I  could  not  meet  his  demands.  He  would 
not  accept  what  I  had  to  offer  and  what  we  had 
planned  that  we  would  have  to  offer.  That  he  would 
not  take.  He  wanted  more  than  I  could  give  him, 
two  hmidred  thousand  dollars  more. 
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Q.     More  than  was  in  the  original  agreement? 

A.  There  was  no  original  agreement.  When  we 
had  come  to  know  what  money  we  had  to  build  with 
he  wanted  two  himdred  thousand  dollars  more  than 
it  was  jDossible  in  it  so,  and  he  refused  to  accept 
a  contract  for  what  was  available  to  give  him.  I 
later  contacted  him  and  tried  to  talk  sense  with 
him.  That  is  all  the  money  there  is,  can  you  go 
ahead  and  build  it  for  that  ?  He  says,  no,  I  camiot. 

Q.  You  had  at  that  time  determined  what  kind 
of  a  building  you  were  going  to  build.  I  don't  know 
how  you  can  agree  on  a  figure  or  whether  somebody 
can  build  a  building  or  they  can't  build  a  building 
if  there  are  no  plans  or  specifications  or  nothing 
to  go  by? 

A.  That  is  why  I  maintained  that  I  was  being 
put  Xo  the  wall  for  demanding  more  than  there  was 
for  any  type  of  building  we  would  draw  j)lans  for. 
He  demanded  the  full  coromitment  price  before  he 
would  go  ahead  as  his  contract  price  to  help  design 
a  building.  I  showed  him  how  much  money  I  had. 
He  said,  that  is  not  enough.  The  commitment  says 
for  so  much.  He  says  I  want  that.  [324] 

Q.     That  is  what  he  said?  A.     Yes. 

Q.     Down  there  in  the  Xew  TTashington  Hotel? 

A.  Yes.  Regardless  of  the  design  of  the  building 
he  wanted  the  full  commitment  price  without  any 
deductions  for  financing  fees  or  the  FHA  or  archi- 
tects fee  so  the  building  was  not  finally  designed. 

Q.  TTell,  now,  if  a  mortgage  company  will  loan 
a  million  and  a  half  dollars  on  a  building,  does  that 
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contemplate  a  million  dollars  and  a  half  worth  of 
building  or  does  it  contemplate  a  million  and  a 
quarter  dollars  worth  of  building  and  the  rest  in 
financing  fees  and  all  those  things;  are  those  part 
of  the  value  of  a  building  that  is  mortgaged'? 

A.  Just  a  minute,  please,  on  that.  The  lender 
was  lending  ninety  percent  of  the  value  of  the  build- 
ing. I  was  furnishing  ten  percent  equity.  Part  of 
the  cost  of  that  building  is  architects'  fees  and  finan- 
cing fees,  not  construction  costs  or  contractor's  fees. 
When  you  design  a  building  part  of  your  cost  of 
your  building  is  architects'  fees.  It  is  probable  if 
you  have,  unless  you  have  an  enormous  amount  of 
cash  part  of  it  is  in  financing  fees. 

Q.  How  much  is  forty-five  thousand  dollars 
worth  of  operating  capital  worth,  Mr.  Hill? 

Mr.  McNabb:  Just  a  minute.  That  is  not  ma- 
terial to  the  issues  here  involved.  There  is  no  testi- 
mony that  there  was  [325]  any  forty-five  thousand 
dollars  worth  of  working  capital.  Improper  cross 
examination. 

The  Court:  Will  the  reporter,  please,  read  the 
question. 

(Thereupon,  the  reporter  read  the  question.) 

The  Court:    Objection  sustained. 

Q.    (By  Mr.  Hepp) :    Did  you  and  Chiarelli  and 
^Kirk  part  good  friends'? 

Mr.  McNabb:  I  object  to  that  as  having  no  bear- 
ing on  the  issues  of  this  case. 

The  Court:    He  may  answer. 

Mr.  Hill:    No. 
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Q,   (By  Mr.  Hepp)  :  A  little  bitterness  there,  too  *? 

A.  Yes,  they  wanted  the  price  for  the  full  final 
plans  not  for  what  they  had  done.  They  wanted  the 
rest  of  their  fee  for  finishing  final  plans. 

Q.  Well,  we  must  necessarily  deduce,  Mr.  Hill, 
then  that  everybody  has  tried  to  take  advantage  of 
you  or  you  have  tried  to  take  advantage  of  every- 
body else  in  this  circle'? 

A.  When  there  are  disagreements  not  necessar- 
ily so. 

Q.  Well,  evidently  the  people  we  work  with — 
(Interrupted) 

A.    Are  we  interested  in  deductions? 

Q.  Evidently  the  people  that  you  have  worked 
with  one  way  or  the  other  either  made  excessive  de- 
mands on  you  or  you  made  excessive  demands  on 
them?  [326] 

A.  On  the  other  hand  I  have  quite  a  number 
of  friends.  I  have  employees  that  have  worked  for 
me  as  high  as  thirteen  years  still  with  me,  very  good 
friends  of  mine  that  I  would  do  considerable  for. 
That  is  along  the  same  line  of  your  question. 

Q.  Just  like  probably  Jack  the  Rip|)er  had  a  few 
friends,  too? 

A.     If  you  want  to  compare  me  with  Jack  the  i 
E/ipper,  yes. 

Q.     Well,  merely  in  theory? 

A.     In  theory  all  right. 

Q.     Everybody  has  friends,  sir,  that  is  not  a  test. 

A.     Umm-hmm. 

Mr.  McNabb:  I  object.  We  are  getting  pretty 
far  afield. 
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The  Court :    Yes,  we  are  getting  pretty  far  afield. 

Mr.  Hepp:  May  I  have  just  a  moment,  your 
Honor  ? 

The  Court:    Certainly. 

Q.  (By  Mr.  Hepp) :  Mr.  Hill,  do  you  recall 
when  you  dismissed  Chiarelli  and  Kirk  in  this  whole 
venture,  was  that,  in  relation  to  the  commitment? 

Mr.  McNabb:  Just  a  minute.  I  am  going  to  ob- 
ject to  the  question  on  the  grounds  it  is  not  proper 
cross  examination;  that  when  Chiarelli  and  Kirk 
were  dismissed,  if  they  were  dismissed,  has  no  bear- 
ing on  the  issues  of  this  case. 

The  Court:  Overruled.  He  may  answer.  I  think 
he  has  already  testified  he  dismissed  them. 

Mr.  Hill:  It  was,  the  exact  date  I  don't  know. 
It  was  [327]  some  months  after  our  last  conversa- 
tion with  Mr.  Waxberg  when  we  had  given  up  being 
able  to  go  ahead.  They  wanted  the  money  for  work 
on  final  plans  which  I  could  not  go  ahead  with, 
guarantee  them  money  to  produce  these  final  plans. 
They  were  pressing  me  for  money  and  I  told  them 
they  just  as  well  quit  and  call  it  off.  I  had  no 
further  use  for  their  plans;  that  I  couldn't  pay 
them  for  any  further  work  regardless  of  how  they 
felt,  what  they  felt  they  were  entitled  to. 

Q.  Isn't  their  fee  fixed  in  the  commitment  or  the 
project  analysis'? 

A.  Oh,  yes,  but  if  we  couldn't  use  their  plans 
that  fee  did  not  come.  If  they  had  any  money  com- 
ing, if  we  did  not  use  that  plans,  use  that  money  to 
build  that  building  wliere  was  the  money  to  come 
from  for  them  to  pay  them.  Out  of  my  pocket. 
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Q.  When  did  you  decide  to  build  a  di:fferent 
kind  of  a  building  then  than  this  building  you  got 
the  commitment  on? 

A.  A  year  later.  We  had  renewed  our  commit- 
ment and  kept  it  in  good  standing  on  the  possibility 
that  we  might  be  able  to  save  something  of  the  dis- 
aster but  as  far  as  going  ahead  and  preparing  plans, 
no,  we  could  not  do  it  imtil  we  had  some  assurance 
we  could  go  ahead. 

Q.  You  had  a  commitment  I  believe  February 
the  24th,  is  that  right?  A.     Yes. 

Q.     1950?  A.     Yes.  [328] 

Q.  Now,  when  did  you  decide  to  build  a  differ- 
ent kind  of  a  building  than  the  plans,  the  prelimin- 
ary plans  here  show,  when  after  the  commitment 
date? 

A.  I  would  have  to  check  records  to  find  out 
when. 

Q.  I  mean,  was  it  early  that  spring,  in  the  sum- 
mer, the  fall  or  the  next  year? 

A.     It  was  the  next  year. 

Q.  When  did  you  decide  not  to  build  this  build- 
ing the  preliminary  plans  of  which  I  believe  are  an 
identification  here? 

A.  Oh,  it  was  some  months  later.  The  exact  date 
I  don't  know.  It  was  some  months  later. 

Q.  After  you  had  discharged  Chiarelli  and 
Kirk? 

A.  Yes,  after  I  had  discharged  Chiarelli  and 
Kirk.  Because  I  told  them  I  didn't  really  discharge 
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them.  I  told  them  to  do  no  further  work  until  I 

had  some  assurance  that  I  could  pay  them. 

Q.  Pay  them  for  what  they  had  done  or  the  full 
— ( Interrupted) 

A.  For  the  rest  of  it,  yes.  This  work  was  com- 
pleted. They  weren't  discharged  from  this  work.  It 
was  completed.  But  it  was  discharging  them  from 
doing  any  more  work  for  me  until  such  time  as  I 
could  pay  them  for  it,  could  use  their  work. 

Q.  This  drill  log  that  you  spoke  of  that  Mike 
Erceg,  that  came  along  a  lot  later,  didn't  it? 

A.    Yes,  considerable  later. 

Q.  That  had  nothing  to  do  with  getting  an  FHA 
commitment  at  the  outset  *?  [329] 

A.  No,  it  was  for  the  structural  engineer.  Those 
drill  cores  were  sent  to  a  testing  laboratory  for 
analysis  before  a  structural  engineer  could  start  to 
design  the  footings.  And  the  footings  were  only 
designed  on  final  plans,  not  on  preliminary  plans. 
They  were  not  even  used  on  the  preliminary  plans 
that  we  later  submitted. 

Q.  Did  you  ever  have  occasion  before  the  ap- 
plication was  filed  to  ask  Chiarelli  and  Kirk 
whether  or  not  the  building  which  they  were  making 
preliminary  plans  was  a  feasible  one  ? 

A.  They  asked  me  what  I  knew  of  the  soil  con- 
struction. I  told  them  as  far  as  I  know  it  was  sand 
and  gravel.  If  that  was  the  case  then  we  seemed 
[  to  be,  until  we  needed  further  data,  go  ahead. 

Q.  Would  it  make  any  difference  if  there  were 
permafrost  down  there  ? 
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A.  That  would  make  a  difference  to  the^  con- 
tractor and  not  to  the  builder.  If  there  was  a  con- 
tractor when  he  started  to  excavate  and  prepare 
for  footings  it  would  have  made  a  difference  to  a 
contractor,  yes. 

Q.  Well,  now,  what  was  under  the  Polaris  Build- 
ing, sand  or  gravel?  A.    Both. 

Q.  But  what  was  there  at  the  time  when  these 
preliminary  plans  were  drawn  was  not  important 
to  Chiarelli  and  Kirk  in  designing  these  plans? 

A.     They  designed  no  footings,  no. 

Q.     They  designed  no  footings? 

A.  They  designed  no  footings  or  foundation  at 
that  time. 

Q.  As  far  as  I  can  see  then,  these  plans  served 
absolutely  no  purpose  except  to  get  a  commitment 
out  of  the  FHA? 

A.     That  is  all  they  have  ever  served. 

Q.     Then  they  were  abandoned? 

A.  That  is  all  that  preliminary  plans  were  pre- 
pared for.  That  was  the  purpose  they  were  in- 
tended for. 

Mr.  McNabb :  May  we  have  the  noon  recess  now, 
your  Honor. 

The  Court:  Is  that  agreeable  with  the  plain- 
tiff's counsel?  Members  of  the  jury,  once  again  I 
admonish  you  that  it  is  your  duty  not  to  discuss 
the  subject  matter  of  this  trial  with  anyone  or  among 
yourselves ;  not  to  express  any  opinion  thereon  until 
the  case  is  finally  submitted  to  you.  And  you  are 
excused  imtil  two  o'clock. 
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Clerk  of  Court:  Court  is  recessed  until  one- 
thirty. 

(Thereupon,  at  12:00  noon,  the  trial  of  this 
cause  was  recessed  until  2:00  p.m.) 

Afternoon  Session 

(The  trial  of  this  cause  was  resumed  at  2:00 
p.m.,  pursuant  to  the  noon  recess.) 

Clerk  of  Court:     Court  has  reconvened. 
The    Court:     Parties   wish   to    stipulate   to    the 
presence  of  the  jury?  [331] 

Mr.  McNealy:    Yes,  your  Honor. 
Mr.  McNabb:    Yes,  your  Honor. 

RUDELL  P.  HILL 

the  witness  on  the  stand  at  the  time  the  recess  was 
taken,  resumed  the  stand. 

Mr.  HeiDp:    No  further  questions. 

Redirect  Examination 

Q.  (By  Mr.  McNabb)  :  Mr.  Hill,  for  what  pur- 
pose did  you  employ  the  firm  of  Chiarelli  and  Kirk  ? 

A.  To  prepare  preliminary  drawings,  as  re- 
quested, as  needed  for  the  FHA  application. 

Q.  Did  you  employ  them  for  the  purpose  of 
assisting  Mr.  Waxberg?  A.     No. 

Q.  So  far  as  securing  the  commitment  and  the 
preparation  of  the  application  for  the  loan  is  con- 
cerned, did  you  need  the  assistance  of  Mr.  Wax- 
berg  or  Mr.  Orsini? 

A.     I  needed  very  badly  the  prepaid  rent  that 
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Mr.  Orsini  was  to  furnish  to  help  me  finance.  I 
needed  a  builder,  a  contractor,  preferably  a  local 
contractor  to  keep  the  money  in  town. 

Q.  How  much  prepaid  rental  was  it  that  Mr. 
Orsini  was  supposed  to  give  you? 

A.     Fifty  thousand  dollars.  [332] 

Q.     For  what  purpose  did  you  need  that? 

A.  Help  purchase  property,  pay  fees,  pay  ex- 
penses in  getting  this  project  organized  and  in 
shape  to  go. 

Q.    Mr.  Orsini  aware  of  that? 
A.     He  was. 

Q.  Mr.  Hill,  this  equity  that  has  been  discussed, 
that  is  there  to  be  a  ten  percent  equity  if  I  under- 
stand the  situation  correctly,  is  that  right? 

A.     That's  right. 

Q.  Now,  was  there  any  requirement  as  to  what 
that  equity  was  to  be  ? 

A.  Other  than  the  ten  percent  of  what  we  ap- 
plied for? 

Q.     That's  right. 

A.  No,  it  could  be  in  several  forms.  It  could  be 
in  land.  It  could  be  in  cash.  It  could  be  to  show  that 
I  had  invested  that  much  money,  that  there  was 
that  much  money  invested  to  offset  the  govern- 
ment's guaranteed  loan. 

Q.  And  in  this  instance  the  bulk  of  the  ten  per- 
cent was  in  what?  A.     In  property. 

Q.     What  sort  of  property? 

A.    You  mean  a  legal  description  or  part? 
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Q.  No,  was  it  personal  property  or  real  prop- 
erty? A.     Real  property. 

Q.     What  do  you  mean  by  real  property?  [333] 

A.     Land. 

Q.  Were  you  occupying  any  portion  of  the  land 
at  the  time  you  made  this  application? 

A.    Yes. 

Q.     For  what  purpose  were  you  occupying  it? 

A.  My  business  was  then  located  in  a  building 
on  that  land.  I  had  a  bar,  a  liquor  store,  I  had  four 
business  spaces  rented  under  lease  that  I  had  to 
arrange  for  those  leases  to,  I  don't  know,  leases  to 
be  released  back  to  me. 

Q.  In  the  event  that  you  had  exceeded  to  the 
demand  for  fifty-one,  or  interest  of  fifty-one  percent 
in  the  corporation  who  then  would  have  controlled 
all  of  your  land? 

A.  The  one  that  got  the  fifty-one  percent,  abso- 
lute control. 

Q.     Who  would  that  have  been? 

A.  Mr.  Waxberg.  The  management  contract 
would  have  left  me  with  no  income  whatever  or  a 
chance  of  an  income  whatever  from  that  time  on. 
The  only  way  that  you  can  get  money  from  an 
FHA  controlled  corporation  under  one  of  these 
set-ups  is  through  a  dividend  and  there  was  no 
dividend  allowed  until  such  time  as  the  loan  has 
been  repaid. 

Q.  So  then  you  would  have  realized  no  income 
from  the  entirety  of  your  property  under  the,  under 
the  requested  agreement  with  Mr.  Waxberg? 
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A.  None  whatever  for  thirty  years,  or  thirty- 
two,  whatever  the  mortgage  was  to  run.  [334] 

Mr.  McNabb:     I  have  no  further  questions. 

Recross  Examination 

Q.  (By  Mr.  Hepj))  :  Well,  didn't  you  still  own 
your  bar  and  those  other  buildings  which  you  were 
talking  about*? 

A.  They  would  have  had  to  have  been  destroyed 
to  complete  the  building  as  the  plans  were  at  that 
time.  The  building  would  have  been  on  that  prop- 
erty. 

Q.  Well,  now,  if  you  were  to  change  plans  with 
another  contractor  or  if  there  had  been  no  definite 
plans  formulated  how  does  that  effect  Mr.  Wax- 
berg,  why  would  the  situation  be  different? 

A.    Would  you —  (Interrupted) 

Q.  I  will  rephrase  the  question.  Maybe  that 
wasn't  very  fair.  You  build  a  building  and  still  pre- 
served these  other  properties  that  you  have  just 
mentioned,  is  that  rights  A.     Yes. 

Q.     And  they  are  not  a  part  of  the  building? 

A.     They  are  not. 

Q.  Wasn't  it  possible  for  Mr.  Waxberg  to  have 
built  that  building  and  still  you  retained  these  prop- 
erties which  you  say  would  have  been  forever  lost 
from  you? 

A.  It  was  impractical  because  the  building  was 
of  so  much  more  value  if  it  could  have  been  ex- 
tended through  the  street.  The  business  location,  if 
I  had  at  that  time  restricted  the  buildin.s:  to  its 
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present  location  I  was  losing  at  that  time  the  financ- 
ing of  prepaid  rent  of  Mr.  Orsini.  He  was  advanc- 
ing, I  was  losing  the  location  he  needed  at  that 
time,  that  he  wanted.  [335]  He  was  willing  to  pay 
prepaid  rent  on  it. 

Q.  The  building  that  you  ultimately  built  though 
was  equal  or  greater  value  than  originally  planned, 
is  that  right  or  not? 

A.  Costwise,  yes,  but  not  in  value  and  commer- 
cial rental  space. 

Q.  Was  there  some  question  about  a  title  as 
against  the  Dales  at  that  time  that  may  have  in- 
fluenced your  decision? 

A.  Later  there  was  a  question  of  title  is  what  in- 
fluenced our  decision  to  build  it  on  a  smaller  lot,  but 
at  that  time  as  I  remember,  no  question  of  title 
had  arisen  on  that  land. 

Q.  But  as  it  ultimately  developed  there  was  a 
question  ? 

A.  There  was  later,  yes,  but  that  since  has  been 
resolved. 

Q.  You  mean  the  difference  between  forty-nine 
percent  and  fifty-one  percent  is  the  difference  be- 
tween your  not  getting  any  income  for  thirty-two 
years  and  your  getting  income  in  thirty- two  years? 

A.  The  difference  between  controlling  interest  in 
a  corporation,  fifty-one  percent  of  the  stock  is  ab- 
solute control  of  the  corporation  because  it  votes 
by  stock  and  fifty-one  percent  of  the  stock  controls 
every  action  of  that  corporation  plus  the  manage- 
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ment  contract  would  have  taken  even  a  salary^  from 

me. 

Q.  You  feel  that  the  directorship  of,  being  out 
of  your  control,  everything  would  have  been  taken 
away  from  you? 

A.  I,  there  was  no  conceivable  way  that  I  could 
have  received  any  benefits  from  the  building  until 
such  time  as  the  [336]  corporation  could  declare  a 
dividend  or  the  sale  of  stock  that  was  left  to  me 
after  they  had  sold  some  of  that  remaining  forty- 
nine  percent  to  raise  added  capital. 

Q.  Did  you  know  Mr.  Mullen,  Sr.,  of  Mullen 
Contractors  in  Seattle? 

A.  I  became  acquainted  with  him  about  a  year 
later. 

Q.     Has  he  since  died?  A.    He  has. 

Q.  Mr.  Hill,  during  the  year  of  1950  or  the  early 
portion  of  1951,  did  Mr.  Mullen,  Sr.,  give  you  fifty 
thousand  dollars? 

A.  No.  I  still  owe  the  S.  S.  Mullen  Company  con- 
siderable money  that  I  am  paying  as  we  had  in- 
tended to  repay  the  stock,  the  builder's  fee  to  Mr. 
Waxberg.  I  am  still  paying  on  that  same  thing  with 
Mr.  Mullens. 

Q.  Did  you  deposit  the  sum  of  fifty  thousand 
dollars  into  a  bank  account  which  was  later  put  up 
for  the  FHA? 

A.    Did  I  deposit? 

Q.     Or  some  agent  of  yours  in  your  behalf? 

A.  I  don't  know  that  it  was.  I  don't  remember 
any  such  transaction. 
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Q.     I  didn't  quite  catch  your  answer. 

A.     I  certainly  remember  no  such  thing,  no. 

Q.  But  you  didn't  need  Mr.  Waxberg's  forty- 
five  thousand  when  you  ultimately  built? 

A.  I  think  I  have  explained  that  in  detail.  If 
you  want  me  [337]  to  go  into  detail  again,  I  can. 

Q.  Did  you  pay  Mr.  Orsini  back  the  five  thou- 
sand dollars  that  he  gave  you  *? 

A.  Not  to  Mr.  Orsini.  It  was  not  his  money  that 
he  furnished.  I  paid  the  money  to  Dawson  Cooper. 

Mr.  Hepp;    I  have  no  further  questions. 

Redirect  Examination 

Q.  (By  Mr.  McNabb)  :  Mr.  Hill,  this  forty-five 
thousand  dollars  that  is  mentioned  in  the  applica- 
tion, was  that  to  have  been  advanced  to  you  by,  out 
of  Mr.  Waxberg's  pocket? 

A.  No.  It  was  a  waiving  of  a  fee  that  I  would 
later  reimburse  him  for. 

Q.  I  believe,  I  hand  you  Defendant's  Identifica- 
tion F.  Did  you  ever  see  this  instrument,  Mr.  Hill? 

Mr.  Hepp:  Just  a  moment,  Mr.  Hill.  Your 
Honor,  I  think  ample  oj)portunity  has  been  given 
counsel  to  identify  these  identifications  and  I  am 
going  to  ask  that  he  either  have  them  offered  as 
exhibits  before  further  testimony  has  been  given  on 
them.  I  know  that  much  has  been  used  of  them,  but 
our  waiver  up  to  this  point  is  not  a  continuing 
waiver  here  on  out. 

Mr.  McNabb :    Waiver  of  what,  Mr.  Hepp  ? 
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Mr.  Hepp :  Waiver  of  having  those  things  either 
offered  as  exhibits  and  testified  from  as  exhibits. 
You  can't  testify  from  identifications  merely  identi- 
fied. They  are  not  in  evidence  [338]  and  I  refuse  to 
have  them  read  from  further  until  they  are  offered 
as  exhibits  and  then  they  can  be  read  from. 

The  Court:  Gentlemen,  I  see  no  reason  for  not 
conmienting  at  this  time  in  the  presence  of  the 
jury,  but  I  have  been  somewhat  surprised  at  the 
method  of  using  Identifications  in  this  Court.  It  has 
been  the  practice,  it  has  happened  in  every  case 
that  I  have  sat  in  in  this  Court  and  I  am  going  to 
state  now  that  I  think  it  is  a  very  confusing  way 
to  try  a  lawsuit,  but  I  am  not  directing  this  re- 
mark to  any  particular  attorney.  I  want  the  jury 
to  understand  that.  It  is  just  that  it  has  been  the 
practice  of  doing  court  work  here.  It  is  my  feeling 
that  after  there  has  been  an  exhibit  identified  and 
after  the  foundation  is  laid  that  is  an  ideal  time  to 
make  the  offer.  Otherwise  the  Court,  if  it  is  delayed 
and  waited  around,  we  don't  know  what  foundation 
has  been  laid  for  the  offer  and  I  believe  it  is  a  bet- 
ter practice  that  the  exhibits  be  offered  after  they 
have  been  identified  and  then  we  will  not  have  any 
problem  at  all  relating  if  they  are  received  in  evi- 
dence relating  to  the  use  of  the  Identification  or  Ex- 
hibit, so  with  that  in  mind,  counsel,  I  wish  that  you 
and  other  counsel  would  make  seasonable  offers 
after  the  Identification  has  been  made. 

Mr.  McNabb:  Now  then,  will  the  Court  rule  on 
the  objection? 
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The  Court:    The  Court  will  sustain  the  objection. 

Mr.  McNabb:     On  what  grounds?  [339] 

The  Court:  On  the  grounds  that  through  the 
entire  trial  reference  has  been  made  to  exhibits,  this 
particular  exhibit  the  witness  testified  from,  the  ex- 
hibit or  the  Identification  of  the  exhibit  without  the 
exhibit  having  been  offered  or  received  in  evidence. 

Mr.  Hepp:  For  the  purposes  of  that  question  I 
will  withdraw  my  objection. 

The  Court:    Very  well. 

Mr.  Hepp:    Just  yes  or  no,  please. 

Mr.  Hill:    Yes. 

Q.  (By  Mr.  McNabb) :  When  did  you  first  see 
it,  Mr.  Hill? 

A.    Mr.  Sumter  showed  it  to  me. 

Q.  Did  you  at  any  time  ever  ask  or  have  any 
conversation  with  Mr.  Waxberg  as  to  his  cash  posi- 
tion? 

A.  He  told  me  that  he  was  able  to —  (Inter- 
rupted) 

Mr.  Hepp:    Just  a  moment.  Excuse  me. 

Mr.  Hill:     Yes,  I  did. 

Q.  (By  Mr.  McNabb) :  Did  you  ever  have  oc- 
casion to  ask  him  if  he  had  forty-five  thousand  dol- 
lars ? 

Mr.  Hepp:     Just  yes  or  no,  please. 

Mr.  Hill:     No. 

Q.  (By  Mr.  McNabb) :  Did  you  ever  ask  him 
how  much  cash  he  had?  [340] 

Mr.  Hepp :    Just  yes  or  no. 

Mr.  Hill:    No. 

Q.     (By  Mr.  McNabb) :    Did  he  ever  indicate  to 
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you  that  lie  had  forty-five  thousand  dollars? 

Mr.  Hepp:  Now,  I  object  to  that  unless  counsel 
explains  what  he  means,  indicate  to  him.  I  don't 
think  it  is  a  fair  question.  It  could  bring  a  highly 
speculative  answer. 

The  Court:     Sustained. 

Q.  (By  Mr.  McNabb)  :  Did  Mr.  Waxberg  ever 
tell  you  how  much  cash  he  had?  A.     No. 

Mr.  McNabb :    You  want  that  answer  stricken  ? 

Mr.  Heiop:  Yes,  I  am  going  to  object  to  it  and 
ask  that  the  answer  be  stricken  and  that  counsel 
be  asked  to  identify  times  and  so  forth  so  I  will 
have  an  opportunity  to  object.  I  don't  know  when 
he  is  talking  about,  in  the  last  five  years,  any  time. 

The  Court:     It  may  stand.  Proceed,  counsel. 

Mr.  McNabb :    I  have  no  further  questions,  your  i 
Honor.  i 

Mr.  Hepp:    Neither  do  we. 

(Witness  excused.)  f 

Mr.  McNabb:     The  defense  rests,  your  Honor. 

The  Court:  The  defense  intend  to  offer  into  evi- 
dence any  of  the  identifications  before  resting  or 
are  you  resting  ad^dsedly,  Mr.  McNabb?  [341]         j 

Mr.  McNabb :    Well,  of  course,  your  Honor,  we  ' 
intend  to  offer  the  entirety  of  the  Identifications  in 
evidence. 

Mr.  Hepp:  Well,  I  believe,  your  Honor,  in  that 
case  it  should  have  been  done  before  they  rested 
their  cause. 

Mr.  McNabb :  We  have  a  perfect  right  to  put  on 
any  sur-rebuttal. 
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The  Court:  Does  the  defense  move  to  re-open 
for  the  purpose  of  offering  Identifications  A  to  G, 
inchisive. 

Mr.  McNabb:  Yes,  if  we  may,  your  Honor,  and 
in  addition  the  Plaintiff's  Identification  No.  3. 

Mr.  Hepp:  I  would  like  to  go  through  these  be- 
fore I  state  whether  we  oppose  any  of  the  offers. 

The  Court:  Yes  and,  gentlemen,  perhaps  there 
are  some  times  when  it  is  advisable  to  withhold  the 
offer,  but  this  illustrates  exactly  what  I  meant.  We 
may  have  twenty  or  thirty  Identifications  and  they 
are  all  accumulated  and  the  offer  made  at  the  close 
makes  it  a  very  difficult  proposition  for  the  Court 
and  for  the  attorney,  for  the  jury.  The  Court  will 
certainly  give  the  plaintiff  an  opportunity  to  ex- 
amine the  Identifications.  May  I  see  Identification 
F,  Mr.  Clerk.  Mr.  Hall,  will  you  give  these  to  Mr. 
Hepp. 

Mr.  Hepp:  We  have  no  objection  to  Defend- 
ant's Identification  Gr,  A,  D,  B,  C,  I  think  unless, 
sir,  that  is  an  E,  I  don't  know. 

Clerk  of  Court:    That  is  C.  [342] 

Mr.  Hepp:  C.  We  object  to  Identification  E,  has 
not  been  properly  identified  and  pertinent  there 
having  been  testimony  that  there  are  other  writings 
on  it.  We  object  to  F,  the  same  being  a  financial 
statement  which  as  I  recall  the  testimony  now  was 
'  only  that  it  was  brought  to  an  office.  There  has  been 
no  signature  identified  on  it  to  my  recollection.  And 
we  object  to  H  and  I  as  not  being  contained  within 
the  issues  of  this  Court  date-wise  or  otherwise.  It 
refers  to  transactions  occurring  according  to  the 
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witnesses  testimony,  a  year  or  more  later,  a  year 
and  a  half  later  and  nothing  to  do  with  the, com- 
mitment, the  application,  any  part  of  this  matter 
in  which  Mr.  Waxberg  and  Mr.  Hill  are  in  contro- 
versy here  and  in  connection  with  any  buildings 
which  have  been  pertinently  discussed  here  and  par- 
ticularly reflected  by  Identification  A,  being  the 
preliminary  plans. 

And  we  are  completely  indifferent  about  Identi- 
fication 3.  He  offered  it.  We  certainly  don't  object 
to  that.  Those  are  our  objections  to  the  offer  of  the 
defendant. 

The  Court:  May  the  Court  examine  Identifica- 
tion F  ?  At  this  time  the  Court  will  receive  into  evi- 
dence Defendant's  Identification  A  through  I,  in- 
clusive, except  for  Defendant's  Identification  F. 
Strike  that.  Defendant's  Identification  E.  And  the 
Court  will  also  admit  into  evidence  Plaintiff's  Iden- 
tification No.  3. 

Clerk  of  Court:  Do  I  understand  it  is  E  and  F 
that  are  exclu-dedl  [343] 

Mr.  Hepp:    F  is  admitted.  E  is  excluded. 

The  Court:    F  is  admitted.  E  is  excluded. 

Clerk  of  Court:  Identification  A  is  Defendant's 
Exhibit  1;  B,  No.  2;  C,  3;  D,  No.  4;  F,  No.  5;  G, 
No.  6 ;  H,  No.  7 ;  I,  No.  8 ;  and  Plaintiff's  Identifica- 
tion No.  3  is  Defendant's  No.  9. 

(Defendant's  Identifications  A  through  D, 
inclusive,  were  received  in  evidence  as  Defend- 
ant's Exhibits  1  through  4,  inclusive.) 

(Defendant's    Identifications    F    through    I, 
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inclusive,  were  received  in  evidence  as  Defend- 
ant's Exhibits  5  through  8,  inckisive.) 

(Plaintiff's  Identification  No.  3  was  received 
in  evidence  as  Defendant's  Exhibit  No.  9.) 

The  Court:    The  defendants  rest? 

Mr.  McNabb:    We  again  rest,  your  Honor. 

Mr.  McNealy:    Call  Mr.  Philleo. 

EDGAR  PHILLEO 

a  witness  called  in  behalf  of  the  plaintiff  in  rebut- 
tal, was  duly  sworn  and  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  McNealy) :  Will  you  state  your 
name,  lolease?  A.    Edgar  Philleo. 

Q.     And  what  is  your  business,  Mr.  Philleo. 

A.     I  am  a  professional  engineer.  [344] 

Q.     Here  in  Fairbanks,  Alaska'? 

A.     Yes,  sir. 

Q.    And  that  Philleo  Engineering  Service? 

A.     That's  right. 

Q.    What  is  the  correct  name? 

A.     Philleo  Engineering  Service. 

Q.  And  were  you  so  engaged  in  business  here  in, 
during  the  month  of  January,  1950  ?  A.    I  was. 

Q.  Are  you  acquainted  with  the  plaintiff,  Mr. 
Waxberg,  and  the  defendant,  Mr.  Hill? 

A.    I  am. 

Mr.  McNealy:  I  would  like  to  have  this  marked 
for  identification,  one  page. 

Clerk  of  Court:    Plaintiff's  Identification  No.  9. 
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(Carbon  copy  of  invoice  of  Philleo  Engineer- 
ing was  marked  Plaintiff's  Identification  No.  9) 

Q.  (By  Mr.  McNealy) :  Did  you  ever  have  oc- 
casion to  make  any  survey  of  real  property  for 
either  Mr.  Hill  or  Mr.  Waxberg? 

A.  Yes,  several  occasions  for  both.  Both  indi- 
vidually that  is. 

Q.     Handing  you  Plaintiff's   Identification  9,   I 
will  ask  you  if  you  have  ever  seen  that  page  in  that  i 
particular  book  before?  A.     I  have.  [345] 

Q.     And  do  you  know  whose  handwriting  that  is  ? 

A.     It  looks  like  my  handwriting.  I  initialed  it.     j 

Q.  Is  that  a  record  that  you  keep  in  the  regular 
course  of  your  business?  A.     It  is. 

Q.     Those  are  your  initials  appearing  thereon? 

A.    Yes,  sir. 

Q.  Do  you  recall,  yes  or  no,  whether  you  ever 
surveyed  any  property  belonging  to  Mr.  Hill  be- 
tween First  and  Second  Avenue  on  Lacey  Street? 

A.    Yes. 

Q.  Is  there  any  connection  between  that  particu- 
lar survey  and  the  Identification  9? 

A.  Well,  now  you  asked  me  if  I  recalled  ever 
having  made  a  survey  for  Mr.  Hill  in  that  block.  I 
think  I  have  surveyed  it  a  couple  different  times 
but  there  is  a  connection  between  this  bill  and  one 
of  those  surveys. 

Q.     What  date  appears  upon  that? 

A.     January  31st,  1950. 

Mr.  McNealy:     If  the  Court  please,  I  am  going 
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to  offer  this  record  as  a  record  kept  in  the  usual 

course  of  your  business,  is  that  true? 

Mr.  Philleo:    It  is. 

Mr.  McNabb:    We  have  no  objection. 

The  Court :    It  will  be  received.  [346] 

Clerk  of  Court:    Plaintiff's  Exhibit  H. 

(Plaintiff's  Identification  No.  9  was  received 
in  evidence  as  Plaintiff's  Exhibit  H.) 

Q.  (By  Mr.  McNealy) :  Do  you  recollect,  Mr. 
Philleo,  on  this  in  regard  to  Plaintiff's  Exhibit  H? 

A.     Is  this  Exhibit  H? 

Q.  Plaintiff's  Exhibit  H  here  whether  or  not, 
did  Mr.  Waxberg  or  Mr.  Hill  or  both  or  do  you  re- 
member who  instructed  you  to  do  the  work  repre- 
sented by  that  bill? 

A.     I  don't  recall  exactly  who  instructed  me,  no. 

Q.  And  do  you  recall  who  employed  you  or — 
(Interrupted) 

A.    No,  frankly,  I  don't  recall  who  it  was. 

Q.     The  bill  has  been  paid,  has  it? 

A.     The  bill  has  been  paid,  yes,  sir. 

Q.    Do  you  recall  who  paid  you? 

A.     No,  not  for  certain. 

Q.  I  wonder,  would  you  read  the  writing,  the 
figures  on  the  bill  to  the  jury,  please? 

A.  Well,  I  can.  Up  at  the  top  it  says,  Al  Wax- 
berg and  R.  P.  Hill,  services  for  month  of  January, 
1950.  It  is  dated  by  the  way  1-31-50,  and  it  is  my 
invoice  No.  00340.  It  is  services  for  the  month  of 
January  1950.  Survey.  Office  three  twenty-six.  Total 
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five  hundred  seventy.  Marked  charge  and  my  ini- 
tials. [347] 

Q.  What  does  the  office  work,  I  will  withdraw 
that.  The  survey  stated  here,  is  that  the  survey  of 
the  Hill  property  between  First  and  Second  Ave- 
nue on  Lacey  Street  in  Fairbanks'? 

A.  As  I  recall  it  was  a  portion  of  that  property. 
Possibly  it  was  all.  I  can't  tell  from  that  particular 
record. 

Q.  Would  you  state  what  the  office  work  repre- 
sents, what  that  represented? 

A.  I  don't  recall  exactly  but  ordinarily  it  is  for 
plotting  of  maps,  calculations  of  survey  notes  and 
so  forth. 

Q.  Do  you  recall  at  this  late  date  whether  either 
Mr.  Waxberg  or  Mr.  Sill  were  present  when  the 
survey  was  being  taken? 

A.     You  mean  present  in  the  field? 

Q.    Yes. 

A.  I  don't  recall.  I  didn't  make  the  survey  my- 
self. It  was  made  under  my  direction  by  some  of  my 
men,  but  I  wasn't  in  the  field  all  the  time.  I  prob- 
ably stopped  by  there. 

Q.  And  do  you  have  any  present  recollection  as 
to  whom  the  plots  or  specifications,  plats  were  de- 
livered to? 

A.  I  believe  they  were  delivered  to  Mr.  Wax- 
berg but  I  am  not  positive  of  that. 

Mr.  McNealy:    You  may  take  the  witness. 

Mr.  McNabb:     We  have  no  questions. 
(Witness  excused.) 
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Mr.  McNealy:     If  the  Court  will  excuse  us  just 
one  moment.   [348] 

The  Court:     Certainly. 
Mr.  Hepp:    We  will  rest. 
Mr.  McNabb:    We  rest,  your  Honor. 
The  Court:     Members  of  the  jury,  both  parties 
have  rested  which  means  that  the  evidence  in  the 
case  has  been  concluded.  It  is  about  time  for  the 
three  o'clock  recess  and  perhaps  the  recess  will  be 
a  little  longer  than  usual,  but  I  give  you  the  usual 
admonishment  not  to  discuss  this  case  with  anyone 
or    among    yourselves;    and    do    not    express    any 
opinion  until  the  case  is  finally  submitted  to  you. 
You  are  excused  for  at  least  10  minutes. 

(Thereupon,  the  jury  withdrew  and  the  fol- 
lowing proceedings  were  had  out  of  the  pres- 
ence and  hearing  of  the  jury)  : 
Mr.    McNabb:     The    defense    would    like    to    be 
heard  following  the  recess. 

The  Court:     Following  the  recess.  Yes,  perhaps, 
all  right.  And  the  Court  will  recess  for  ten  minutes. 
Clerk  of  Court:     Court  will  recess  for  ten  min- 
utes. 

(Thereupon,  at  2:55  p.m.,  the  Court  took  a 
recess  until  3:05   p.m.,   at  which  time   it   re- 
convened and  the  trial  of  this  cause  was  re- 
sumed.) 
The   Court:     If  the  parties  wish  to   waive   the 
presence  of  the  Clerk  we  may  proceed  without  him. 
Mr.  McNealy:     Very  well. 

Mr.   McNabb:     Your   Honor,    I   now   move   the 
Court  for  a  [349]  directed  verdict  as  regards  the 
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third  amended  comj)laint.  Pardon  me,  each  of  the 
several  grounds  that  I  have  heretofore  advanced 
and  now  additionally  for  the  reason  that  we  feel 
that  the  testimony  of  the  defense  which  has  not 
been  controverted  by  the  plaintiff  by  reason  of  the 
failure  of  the  plainti:ff  even  to  deny  the  statements 
or  the  evidence  which  was  introduced  on  behalf  of 
the  defense  in  this  case  causes  that  to  stand  true. 
In  that  event  we  feel  that  the  defense  has  estab- 
lished that  if  there  was  a  contract  that  ever  existed 
between  the  parties  or  that  if  any  labor  was  per- 
formed by  the  plaintiff  in  this  action  that  if  he  re- 
ceived or  failed  to  receive  any  value  or  any  benefit 
from  it,  it  was  not  due  to  the  fault  of  the  defend- 
ants but  if  that  there  was  in  fact  a  violation  of  any 
agreement  that  it  was  a  breach  and  a  violation  by 
this  x>laintiff;  that  the  money  which  the  plaintiff 
sought  for  the  construction  of  a  building  was  not 
available  and  could  not  have  been  available  and  it 
was  known  to  the  plaintiff  that  it  was  not  available ; 
that  the  defendants  in  this  action  have  stated  that 
they  were  perfectly  willing  that  the  plaintiff  con- 
struct the  building  if  he  could  do  it  on  the  amount 
of  money  that  was  then  available  under  the  com- 
mitment. The  plaintiff  has  not  come  back  to  rebut 
that  testimony  and  that  if  there  were  any  loss  oc- 
casioned to  the  plaintiff  by  reason  of  any  of  the 
services  which  were  performed  or  the  money  ex- 
pended it  was  not  due  to  any  fault  on  the  part  of 
the  defendants;  that  they  stood  ready  and  mlling 
to  proceed ;  and  that  testimony,  your  Honor,  has  not 
been  [350]  controverted,  your  Honor,  and  has  not 


A.  E.  Waxberg  359 

been  denied  and  at  this  time  I  think  the  testimony 
of  Mr.  Waxberg  that  he  has  some  recollection  of  a 
discussion  concerning  fifty-one  percent  of  the  stock 
becomes  exceedingly  relevant,  highly  valuable  testi- 
mony in  regard  to,  taken  in  view  of  and  in  light  of 
the  testimony  of  the  defendant,  Mr.  Hill  and  he 
says  that  such  a  demand  was  made  upon  him. 

Of  course  it  is,  it  is  now  and  has  always  been  our 
contention  that  the  moneys  were  expended  and  the 
labor  and  the  services  were  performed  for  the  pur- 
pose of  securing  a  contract;  that  there  is  not  and 
never  was  a  reliance  on  the  existence  of  a  contract. 
We  feel  that  there  is  not  now  nor  has  there  ever 
been  any  evidence  sufficient  to  warrant  allowing  this 
case  to  go  to  the  jury.  We,  therefore,  move  for  a 
directed  verdict  as  regards  the  third  amended  com- 
plaint. 

The  Court :  Let  me  compliment  counsel  on  a  con- 
cise, well-stated  arginnent.  Mr.  Hepp  or  Mr.  Mc- 
Nealy. 

Mr.  McNealy:  If  it  please  the  Court,  we  believe 
the  original  testimony  of  the  plaintiff  here  was  in, 
and  that  of  the  defendants  was  in  direct  contro- 
versy and  in  my  opinion  there  is  a,  sufficient  for 
the,  before  the  Court  here  for  the  matter  to  go  to 
the  jury.  It  is  not  upon  mere  statements  which  the 
.plaintiff  remembered  in  the  case  but  if,  I  would 
like  a  quotation  taken  from  the  text  of  the  opinion 
of  the  courts,  Thurston  vs.  Nutter,  47  A.L.R.,  1161 
where  it  says,  but  if  the  agreement  instead  of  [351] 
'being  as  contended  by  the  plaintiff  or  by  the  de- 
|fendants  was  not  completed  because  there  was  not 
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a  clear  concession  on  both  sides  to  one  and  the 
same  set  of  terms  or  a  complete  mutuality  of  en- 
gagement so  that  each  had  the  right  at  once  to  hold 
the  other  to  a  positive  agreement  then  the  plaintiff 
could  maintain  an  action  on  quantum  meruit  be- 
cause where  one  party  renders  services  beneficial  to 
another  under  circumstances  that  negative  the  idea 
that  services  were  gratuitous  and  the  party  to 
whom  the  services  are  rendered  knows  it  and  ad- 
mits it  and  accepts  the  benefit  he  is  bound  to  pay  a 
reasonable  compensation  therefor. 

What  applies  so  much  in  this  action  is  the  con- 
clusion of  that  statement.  I  quote,  "that  is  because 
such  facts  and  circumstances  justify  a  presumption 
that  the  party  to  whom  services  are  rendered  must 
have  requested  them  and,  therefore,  the  law  ap- 
plies." I  believe  further  that  the  exhibits  entered 
in  here  and  the  showing  that  Mr.  Waxberg  is  the 
co-sponsor,  his  name  appearing  throughout  the  ex- 
hibits which  made  possible  the  securing  of  this 
FHA  commitment  which  was  later  used  as  a  revised 
commitment  in  the  actual  construction  of  the  build- 
ing and  due  to  all  of  the  controverted  statements 
between  the  parties;  Mr.  Hill  states  there  fifty-one 
percent,  the  difficulty  that  arose  over  this  and  Mr. 
Waxberg  on  the  other  hand  testified  I  l^elieve  on 
both  occasions  on  the  stand  it  was  a  matter  of  a 
fifty  thousand  dollar  kick-back  that  caused  the  Hills 
to,  I  believe,  your  Honor,  that  the,  I  certainly  am 
willing  to  state  to  the  Court  that  I  would  [352]  like 
to  have  had  the  plaintiff  more  definite  in  regard  to 
it  but  in  view  of  the  fact  that  he  was  not  more  defi- 
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nite,  told  only  what  he  did  remember,  then  we  must 
go  back,  rely  upon  the  presumption  there  that  the 
defendants  allowed  him  to  go  ahead  on  this  and 
the  Courts  say  we  have  the  right  to  presume  that  he 
must  have  requested  those  things.  I  believe  the  testi- 
mony was  that  he  at  least  the  architects  requested 
the  drill  log  set  out  that  it  was  necessary  to  have 
this  survey  made  at  the  time  it  was  made.  It  ap- 
pears that  both  Mr.  Waxberg  and  Mr.  Hill  were 
billed  for  the  survey.  And  I  believe  there  are  suf- 
ficient facts,  your  Honor,  to  go  before  the  jury  and 
for  them  to  decide  whether  or  not  there  was  any 
promise  to  pay  or  any  implied  contract  whatso- 
ever. 

The  Court:  Gentlemen,  before  I  rule  on  the  mo- 
tion which,  of  course,  I  am  about  to  do  I  wonder  if 
counsel  can  point  out  to  the  Court  •wherein  in  the 
pleadings  or  in  the  evidence  or  either  there  is  any 
cause  of  action  made  out  against  the  defendant, 
Mary  Hill.  Through  the  entire  trial  I  have  been 
wondering  where  the  cause  of  action  is  made  out 
against  Mary  Hill  and  maybe  there  is  something  in 
the  pleadings  that  would  cover  that.  I  don't  know. 

Mr.  McNealy:  Your  Honor,  I  believe  that  there 
has  been  no  cause  of  action  made  out  against  Mary 
Hill  as  the  defendant  here;  that  possibly  when  I 
prepared  these  original  pleadings  about  five  years 
or  so  ago  there  may  have  been  a  reason  for  it,  but 
we  certainly  have  failed  to  show  it  in  this  case. 

The  Court:  Well,  with  that  statement  and  the 
concession  on  the  part  of  plaintiff's  counsel,  the 
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Court  at  this  time  will  dismiss  the  action  in  so  far 
as  the  defendant,  Mary  Hill,  is  concerned. 

And  now,  gentlemen,  it  is  significant  to  me  that 
Mr.  McNabb  argued  that  perhaps  after  the  defend- 
ants testimony  is  in  uncontradicted  by  the  plaintiff 
that  it  appears  that  the  plaintiff  himself  was  at 
fault.  I  was  pleased  that  counsel  used  that  argu- 
ment because  that  is  one  that  has  been  running 
through  my  mind.  If  I  am  to  submit  this  third 
amended  cause  of  action  to  the  jury  it  is  my  inten- 
tion to  instruct  the  jury  that  an  agreement  was 
made  between  the  plaintiff  and  the  defendant  be- 
cause it  isn't  denied.  Both  parties  testified  to  that; 
that  an  attempt  would  be  made  to  procure  a  com- 
mitment from  the  Federal  Housing  Administration 
to  build  a  building  and  if  a  commitment  were  not 
obtained  as  the  plaintiff  says  he  was  to  forget  his  loss 
as  there  was  no  understanding  what  would  be  done 
in  that  case;  but  if  the  commitment  were  granted 
both  parties  concede  and  so  testified  that  if  the  com- 
mitment were  granted  that  Mr.  Waxberg  would 
build  the  building. 

Mr.  Hill  said  he  was  very  desirous  of  having  Mr. 
Waxberg  do  it,  local  contractor,  he  was  the  man  he 
wanted  even  after  the  commitment  was  made  he 
hadn't  changed  his  mind.  He  still  wanted  Mr.  Wax- 
l)erg.  And  it  was  subsequent  to  the  commitment  that 
the  trouble  arose.  I  can't  find  as  a  matter  of  law 
that  the  fault  was  Mr.  Waxberg's.  I  can't  find  as  a 
matter  of  law  that  the  fault  [354]  was  Mr.  Hill's 
but  they  did  not  get  together  on  their  subsequent 
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agreement.  Tliey  seem  to  have  had  an  agreement  to 
later  agree  on  something  and  when  the  later  time 
came,  they  didn't.  Now,  I  don't  know  who  was  at 
fault.  I  think  that  is  for  the  jury  to  determine  after 
I  instruct  them  as  to  the  understanding  that  is  clear 
in  the  evidence  and  I  think  it  is  my  duty  to  further 
instruct  the  jury  that  if  the  fault  was  Mr.  Wax- 
berg's,  that  is  the  reason  that  they  didn't  get  to- 
gether, that  Mr.  Waxberg  cannot  recover.  If,  how- 
ever, the  fault  was  Mr.  Hill's,  the  jury  should  find 
then  Mr.  Waxberg  may  recover  such  sums  as  he 
reasonably  is  entitled  to  for  services  and  expenses. 
Or  if  neither  party  was  at  fault  but  they  failed  to 
agree  and  the  jury  is  unable  to  pin  the  ball  on 
either  side  still  we  know  the  contract  did  not  ma- 
terialize and  then  in  that  event  I  believe  the  jury 
may  find  for  the  plaintiff  in  such  ^ums  as  reason- 
able as  set  forth  in  my  instructions,  not  exceeding, 
of  course,  certain  amounts  as  adduced  by  the  evi- 
dence. 

Now,  perhaps  it  has  no  part  of  this  particular 
proceeding  but  it  certainly  is  unsatisfactory,  the 
e^ddence  is  unsatisfactory  as  to  what  the  plaintiff 
actually  did  in  and  about  these  negotiations.  I 
thought  that  a  party  that  worked  forty-three  days, 
if  he  did,  on  a  project  of  this  nature,  would  have  the 
exhibit  desk  piled  high  with  estimates  and  with 
various  documents  to  substantiate  the  amount  of 
work  that  he  did,  but  as  Mr.  Waxberg  kept  saying 
repeatedly  on  the  stand,  it  is  so  long  ago  he  doesn't 
[355]  remember  those  things.  Well,  he  can't  expect 
the  Court  to  supply  for  him  his  failure  to  remember. 
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Do  the  parties  have  any  requested  instructions 
for  the  Court  *? 

Mr.  McNabb:    Your  Honor,  I  have  some. 

The  Court:    Do  you  have  them  prepared? 

Mr.  McNabb :    Yes,  your  Honor. 

The  Court:  You  will  present  them  at  this  time. 
The  plaintiff  have  any  requested  instructions?  The 
Court  at  this  time  denies  the  motion  of  the  defend- 
ant. Does  the  plaintiff  have  any  requested  instruc- 
tions? I  believe  I  asked. 

Mr.  McISTealy:    ISTo,  your  Honor. 

The  Court:  Very  well.  We  will  take  a  ten  minute 
recess. 

Clerk  of  Court :  Court  is  recessed  for  ten  min- 
utes. 

(Thereupon,  at  3:25  p.m.,  the  Court  took  a 
recess  until  3:40  p.m.,  at  which  time  it  recon- 
vened and  the  trial  of  this  cause  was  resumed.) 

Clerk  of  Court:    Court  is  reconvened. 

The  Court:  Gentlemen,  do  you  suppose  mthout 
the  Court  arbitrarily  fb^ing  the  time  for  argument 
maybe  we  can  agree  to  how  much  time  the  plaintiff 
wishes  and  the  defendant? 

Mr.  Hepp:  I  propose,  if  the  Court  will  advise 
how  much  time  it  wants  for  instructions  that  we 
split  up  the  balance  of  the  time. 

The  Court:  Well,  the  instructions  will  not  be 
ready  [356]  prior  to  argiunent. 

Mr.  Hepp:    No,  I  understand  that. 

The  Court:  But  the  instructions  are,  I  believe 
ready,  will  be,  no  matter  how  brief  the  argimients 
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are.  In  other  words,  the  instructions  are  almost 
final. 

Mr.  Hepp:  I  believe,  your  Honor  has  stated 
what  essentially  the  instructions,  the  pertinent  ones 
which  we  would  be  interested  in  will  be.  I  would 
be  willing  to —  (Interrupted) 

Mr.  McNabb:  Your  Honor,  I  think  each  of  us 
who  have  participated  in  this  trial  are  sorely 
troubled  concerning  what  is  the  applicable  law.  I 
think  each  of  us  thinks  that  he  knows  what  law  is 
applicable  but  because  each  of  us  has  a  perhaps 
separate  and  distinct  opinion  I  request  you  now  for 
an  opportunity  to  examine  the  instructions  prior  to 
the  argument  for  this  reason,  that  it  is  not  my  in- 
tention to  touch  on  any  subject  or  state  my  opinion 
concerning  any  law  which  this  Court  feels  is  not  ap- 
plicable to  this  case.  I  do  not  know  whether  the 
Court  at  this  time  proposes  to  give  the  instructions 
v/hich  I  have  requested.  I  do  not  do  this  for  the 
purpose  of  continuing  this  matter,  but  in  justice 
to  the  Court  and  to  the  parties  and  to  myself. 

The  Court:  The,  as  I  understand  the  Federal 
Rules  of  Civil  Procedure  of  which  I  have  not  fol- 
lowed in  all  cases,  as  a  matter  of  fact  I  believe  in 
nearly  every  case  that  I  have  tried  in  this  jurisdic- 
tion I  have  given  copies  of  the  proposed  instruc- 
tions to  the  attorneys  prior  to  argument,  which  is  a 
practice  that  [357]  I  rather  like,  but  it  is  not  re- 
quired by  the  Federal  Rules.  You  are  entitled  as  I 
understand  the  rules  to  know  the  action  taken  by 
the  Court  on  your  requested  instructions  only  and 
you  are  not  entitled  to  the  Court's  instructions.  The 


366  B.  P.  Hill  and  Mary  Hill  vs. 

reason  that  I  have  discontinued  the  previous  prac- 
tice of  giving  the  attorneys  the  instructions  is  be- 
cause I  have  seen  them  in  this  courtroom  read  from 
them  to  the  jury  and  argue  the  law  and  I  don't  ap- 
prove of  that  type  of  argument,  but  I  understand 
your  position,  Mr.  McNabb.  You  do  not  wish  to 
argue,  no  attorney  does,  some  point  of  law  that 
might  be  opposite  or  contrary  to  the  Court's  in- 
structions. 

Mr.  McNabb:  That  is  correct,  and  I  make  this 
request  to  the  Court  not  as  to  what  the  law  is  as 
regards  my  right  to  instructions  prior  to  the  argu- 
ment or  anything  of  the  kind,  but  merely  as  a 
simple  request. 

The  Court:  Yes,  and  Mr.  McNabb,  if  we  are  to 
follow  that  through  that  would  apply  to  every  case, 
would  it  not? 

Mr.  McNabb:  Oh,  that  is  indeed  true.  Certainly 
it  would. 

The  Court:  As  I  say,  that  is  the  theory  under 
which  I  have  been  doing  that,  but  I  say  I  found 
some  objections  to  it  when  the  attorneys  who  have 
my  instructions  and  start  reading  them  to  the  jury 
and  arguing  at  great  length  on  the  law  of  the  case. 
Because  of  the  hour  of  the  day  is  another  reason  I 
have,  I  had  decided  to  have  you  gentlemen  argue 
before  you  received  copies  but  if  we  want  to  await 
the  instructions,  at  least  the  germane  part,  those 
that  apply  to  this  specific  case.  Those  [358]  would 
be  the  only  ones  you  are  interested  in  ? 

Mr.  McNabb:  Oh,  my,  yes.  Of  course,  Judge,  I 
think,  the  general  ones  I  think  we  all  know  what 
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they  are  or  will  be.  Now,  I  do  not  wish  to  burden 
the  Court  with  this  request  and  if  the  Court  would 
prefer  that  we  proceed. 

The  Court:  No,  I  rather  prefer  the  other  ar- 
rangement. To  me  it  looks  more  logical  than  the 
Federal  Rules  but  who  am  I  to  challenge  the  Rules, 
but  as  a  practicing  lawyer  I  know  that  I  always 
wanted  to  know  before  I  argued  what  the  Court 
was  going  to  instruct  the  jury.  Otherwise  I  felt  that 
I  didn't  know  what  to  argue.  If  we  are  to  do  that 
I  will  go  back  and  check  and  see  how  long  it  will  be. 

Mr.  Hepp :  I  have  just  been  discussing  this  mat- 
ter with  Mr.  McNealy.  The  plaintiff  would  be  per- 
fectly willing  to  start  its  argument  on  a  factual 
basis  relying  upon  its  right  of  rebuttal  in  questions, 
that  is  interpretations  of  law  as  an  attorney  sees 
them  in  terms  of  argument  to  the  jury.  That  way 
we  may  be  able  to  avail  ourselves  of  this  time  and 
thereby  finish  today  at  a  reasonable  hour. 

The  Court:  And  I  like  to  bear  in  mind  the  con- 
venience of  the  jury. 

Mr.  Hepp:  We  are  willing  to  proceed  under 
those  circumstances.  That  will  give  the  defense  an 
opportunity  to  read  the  instructions  before —  (In- 
terrupted) 

The  Court:  Perhaps  to  best  facilitate  matters 
without  [359]  adjourning  Court,  I  will  step  out  for 
a  moment  and  see  what  condition  the  instructions 
are  in.  Will  counsel  approach  the  bench,  please. 

(Thereupon,  the  attorneys  approached  the 
bench  and  the  following  proceedings  were  had 
out  of  the  presence  and  hearing  of  the  jury)  : 
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The  Court :  The  only  changes  that  I  am  making, 
I  am  making  the  defendant  singular  instead  of 
plural.  For  one  reason  we  lost  a  defendant  and  I 
wish  to  state,  Mr.  McNabb,  inform  him  that  his 
requested  instructions  one  to  five,  inclusive,  are  each 
and  all  denied.  I  wish  to  state  that  if  I  felt  that 
those  instructions  could  be  properly  given  I  would 
feel  it  would  be  my  duty  to  direct  a  verdict  in  fa- 
vor of  the  defendant,  so  we  are  going  on  another 
theory.  I  mil  give  you  gentlemen  copies  of  the  pro- 
posed instructions.  I  now  hand  you  each  a  copy. 
There  mil  be  no  change  except  the  word  "defend- 
ants" where  used  will  be  changed  to  the  singular, 
"defendant."  And  I  will  give  you  gentlemen  each 
opportunities  at  this  time  before  arguing  to  make 
exceptions  to  my  instructions  if  you  so  desire. 

Mr.  McNabb:  Your  Honor,  I  take  it  that  we 
will  have  the  right  to  object  prior  to  the  time  that 
the  instructions  are  ready  to  the  jury,  when  the  in- 
structions are  in  one  group,  the  entirety.  I  do  not 
wish  to  waive  the  right  to  object  to  this  page, 
])ut —  (Interrupted) 

The  Court:  But  the  situation  is  this,  Mr.  Mc- 
Nabb,  and  [360]  that  is  where  you  are  perhaps 
getting  into  trouble,  your  only  opportunity  to  ex- 
cept will  be  after  the  instructions  have  been  given. 

Mr.  McNabb :  Well,  if  I,  Judge,  if  I  understand 
this  instruction  correctly,  after  having  gone  through 
it  hastily,  it  seems  to  me  that  the  theory  upon  which 
this  instruction  is  based  is  that  of  a  breach  of  con- 
tract. 

The  Court:     That  is  not  the  Court's  view. 
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Mr.  McNabb:  At  any  rate,  I  wish  to  lodge  an 
objection  to  this  instruction,  vdiatever  it  may  be. 
I  don't  know  how  we  can  properly  identify  it  at 
the  time. 

The  Court:  This  is  done  at  your  request  and  ac- 
commodation to  the  parties  and  consistent,  I  be- 
lieve, with  proper  procedure,  while  it  is  a  departure 
from  the  Federal  Rules. 

Mr.  McNabb:  Judge,  would  you  care  to  identify 
this  though,  just  by  some —  (Interrupted) 

The  Court:  I  think  for  the  purpose  of  Identifi- 
cation in  the  record  you  may  say  these  are  the  spe- 
cial instructions  which  mil  be  included  in  the 
general  instructions. 

Mr.  McNabb:  Well,  I  think  I  am  going  to  ob- 
ject on  the  grounds  that  this  instruction  is  not  ac- 
cording to  the  law  governing  this  Gase.  The  theory 
is  on  a  breach  of  contract  and  that  the  evidence  in- 
dicates that  there  was  no  contract. 

The  Court:     Do  you  have  any  exceptions'? 

Mr.  McNeaty:    No  exceptions.  [361] 

(Thereupon,    the    attorneys    withdrew    from 
the  bench.) 
■   The  Court:    Now,  gentlemen,  the  only  thing  left 
to  determine  is  how  much  time  you  would  like  for 
argument.  It  is  now  ten  minutes  of  four. 

Mr.  Hepp:  The  plaintiff  mil  accept  twenty  or 
twenty-five  minutes  which,  I  think,  doubled  mil  still 
give  the  Court  time  to  instruct  the  jury. 

Mr.  McNabb:  Do  you  mean  then  forty  or  fifty 
minutes  or  do  you  mean  that  you  would  want  twenty 
minutes  for  both  of  your  presentations. 
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Mr.  Hepp :  Both  sides.  I  mean  if  we  could  have, 
there  are  seventy  minutes  left  in  the  working  day 
and  if  you  subtract  twenty  minutes  for  instructing 
the  jury  that  will  leave  fifty  minutes.  We  are  satis- 
fied with  twenty-five  of  those. 

The  Court:  You  are  satisfied,  divide  the  twenty- 
five  minutes. 

Mr.  Hepp:  We  will  accept  a  total  of  twenty- 
five  minutes. 

The  Court:    Is  that  satisfactory,  Mr.  McNabb? 
Mr.  McNabb:    Yes,  your  Honor. 
The  Court:    Twenty-five  minutes.  Very  well,  the 
jury  may  be  called. 

(Thereupon,  the  jury  entered  the  courtroom.) 
The  Court:    Do  the  parties  desire  the  argument 
to  be  taken  by  the  official  reporter*? 
Mr.  McNealy:    No,  your  Honor. 
Mr.  McNabb:    Fine.  [362] 

(Thereupon,  the  official  court  reporter  with- 
drew from  the  courtroom  and  the  attorneys 
presented  their  argiunents  to  the  jury.) 

(At  4 :35  p.m.,  the  Court  took  a  recess  to  4 :45 
p.m.,  at  which  time  it  reconvened,  and  the  trial 
of  this  cause  was  resumed,  the  official  court 
reporter  then  re-entering  the  court  room.) 
Clerk  of  Court:    Court  is  reconvened. 
The  Court:     Will  counsel,  please,  approach  the 
bench. 

(Thereupon,    the    attorneys   approached   the 
bench  and  the  following  proceedings  were  had 
out  of  the  hearing  of  the  jury)  : 
The  Court:     I  don't  wish  to  belabor  you  gentle- 
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men  with  stipulations.  I  am  wondering  whether  w^e 
would  stipulate  or  whether  you  gentlemen  wish  to 
stipulate  that  the  verdict  might  be  returned  to  the 
Clerk  to  be  returned  to  the  Court  tomorrow. 

Mr.  Hepp:  We  were  just  talking  about  a  sealed 
verdict. 

Mr.  McNabb :    I  think  that  is  an  excellent  idea. 

Mr.  McNealy:    We  will  stipulate. 

The  Court:  And  you  wish  to  stipulate  that  the 
stenographer  need  not  be  present  when  the  verdict 
is  returned?  Of  course,  the  sealed  verdict  stipula- 
tion will  take  care  of  that. 

Mr.  Hepp:     Satisfactory. 

The  Court:  And  the  parties  have  any  objection 
to  the  Clerk  reading  the  instructions? 

Mr.  McNabb:    Certainly  not.  [363] 

Mr.  Hepp:    I  don't  have  any. 

Mr.  McNealy:    No. 

The  Court :    Very  well. 

(Thereupon,  the  attorneys  withdrew  from  the 
bench  and  the  following  proceedings  were  had 
in  the  hearing  of  the  jury)  : 

The  Court:  At  this  time  the  Clerk  of  Court  will 
read  the  Court's  instructions  to  the  jury.  [364-5] 

Instructions  to  the  Jury 

Ladies  and  Gentlemen  of  the  Jury: 

It  becomes  my  duty  as  Judge  to  instruct  you  in 
the  law  that  applies  to  this  case,  and  it  is  your  duty 
as  jurors  to  follow  the  law  as  I  shall  state  it  to  you. 
On  the  other  hand,  it  is  your  exclusive  province  to 
determine  the  facts  in  the  case,  and  to  consider  and 
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weigh  the  evidence  for  that  purpose.  The  authority 
thus  vested  in  you  is  not  an  arbitrary  power,  but 
must  be  exercised  mth  sincere  judgment,  somid 
discretion,  and  in  accordance  with  the  rules  of  law 
stated  to  you. 

You  must  weigh  and  consider  this  case  mthout 
regard  to  s}Tnpathy,  prejudice,  or  passion  for  or 
against  either  party  to  the  action. 

2.  In  civil  actions  the  party  who  asserts  the  af- 
firmative of  an  issue  must  carry  the  burden  of 
pro'^^ng  it.  In  other  words,  the  "burden  of  proof" 
as  to  that  issue  is  on  that  party.  This  means  that  if 
no  evidence  were  given  on  either  side  of  such  issue, 
your  finding  as  to  it  would  have  to  be  agamst  that 
party.  When  the  evidence  is  contradictory,  the  de- 
cision must  be  made  according  to  the  preponderance 
of  evidence,  by  which  is  meant  such  evidence  as, 
when  weighed  with  that  opposed  to  it,  has  more 
con^T-ncing  force,  and  from  which  it  results  that  the 
greater  probability  of  truth  lies  [366]  therein. 
Should  the  conflicting  evidence  be  evenly  balanced 
in  your  minds,  so  that  you  are  miable  to  say  that 
the  evidence  on  either  side  of  the  issue  preponder- 
ates, then  your  finding  must  be  against  the  party 
carrying  the  burden  of  proof,  namely,  the  one  who 
asserts  the  af&rmative  of  the  issue. 

3.  It  appears  from  the  evidence  that  plaintiff  and 
defendant,  R.  P.  Hill,  undertook  as  co-sponsors  to 
obtain  from  the  Federal  Housing  Administration 
a  commitment  for  a  loan  with  the  understanding 
til  at,  should  the  commitment  be  granted,  the  plain- 
tiff Avas  to  build  a  building  for  the  defendant.  It  also 
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appears  from  the  evidence  that  the  commitment 
sought  by  the  parties  was  granted,  and  that  because 
of  a  disagreement  between  the  parties  the  plainti:^ 
did  not  build  the  building  for  which  this  commit- 
ment was  obtained. 

It  is  the  contention  of  the  plaintiff  that  his  failure 
to  build  the  building  was  the  fault  of  the  defend- 
ant, and  it  is  the  contention  of  the  defendant  that 
the  failure  of  the  plaintiff  to  build  the  building  was 
the  fault  of  the  plaintiff.  It  is  for  you  to  determine 
from  all  of  the  evidence  who  was  actually  at  fault. 

If  you  should  find  from  a  preponderance  of  the 
evidence  that  the  defendant  was  at  fault,  that  both 
parties  were  equally  at  fault,  or  that  neither  was 
at  fault,  you  [367]  will  return  a  verdict  in  favor 
of  the  plaintiff,  and  if  you  do  not  so  find  you  will 
return  a  verdict  in  favor  of  the  deftodant. 

If  you  find  in  favor  of  the  plaintiff  you  will  re- 
turn a  verdict  in  favor  of  the  plaintiff  for  the  value 
of  the  benefit  which  the  defendant  received  as  a 
result  of  the  plaintiff's  services  and  expenditures. 

4.  It  is  your  duty  as  jurors  to  consult  with  one 
another  and  to  deliberate,  with  a  view  to  reaching 
an  agreement,  if  you  can  do  so  without  violence  to 
your  individual  judgment.  You  each  must  decide 
the  case  for  yourself,  but  should  do  so  only  after  a 
consideration  of  the  case  with  your  fellow  jurors, 
and  3^ou  should  not  hesitate  to  change  an  opinion 
when  you  are  convinced  that  it  is  erroneous.  How- 
ever, you  should  not  be  influenced  to  vote  in  any 
way  on  any  question  submitted  to  you  by  the  single 
fact  that  a  majority  of  the  jurors,  or  any  of  them 
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favor  such  a  decision.  In  other  words,  you  should 
not  surrender  your  honest  convictions  concerning 
the  effect  or  weight  of  evidence  for  the  iDurpose  of 
returning  a  verdict  or  solely  because  of  the  opinion 
of  the  other  jurors. 

5.  You  shall  not  consider  as  evidence  any  state- 
ment [368]  of  counsel  made  during  the  trial,  unless 
such  statement  was  made  as  an  admission  or  stipu- 
lation conceding  the  existence  of  fact  or  facts. 

You  must  not  consider  for  any  purpose  any  offer 
of  evidence  that  was  rejected,  or  any  evidence  that 
was  stricken  out  by  the  Court;  such  matter  is  to 
be  treated  as  though  you  never  had  known  of  it. 

You  are  to  decide  this  case  solely  ujDon  the  evi- 
dence that  has  been  received  by  the  Court,  and  the 
inferences  that  you  may  reasonably  draw  therefrom, 
and  in  accordance  mth  the  law  as  I  state  it  to  you. 

6.  If  and  when  you  should  find  that  it  was  Vvithin 
the  power  of  a  party  to  produce  stronger  and  more 
satisfactory  evidence  than  that  which  was  offered 
on  a  material  point,  you  should  view  with  distrust' 
any  weaker  and  less  satisfactory  evidence  actually 
offered  by  him  on  that  point. 

7.  You  are  admonished  to  Yiew  with  caution  the 
testimony  of  any  witness  which  x^urports  to  relate 
the  oral  admission  of  a  party  litigant. 

8.  You  are  not  bound  to  decide  in  conformity 
with  the  testimony  of  a  niunber  of  witnesses,  which 
does  not  [369]  produce  a  conviction  in  your  mind, 
as  against  the  declarations  of  a  lesser  number  of 
other  evidence  which  appeals  to  your  mind  with 
more  convincing  force. 
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This  rule  of  law  does  not  mean  that  you  are  at 
liberty  to  disregard  the  testimony  of  the  greater 
number  of  witnesses  merely  from  caprice  or  prej- 
udice, or  from  a  desire  to  favor  one  side  as  against 
the  other.  It  does  mean  that  you  are  not  to  decide 
an  issue  by  the  simple  process  of  counting  the  num- 
ber of  witnesses  who  have  testified  on  the  opposing 
side.  It  means  that  the  final  test  is  not  in  the  rela- 
tive number  of  witnesses,  but  in  the  relative  con- 
vincing force  of  the  evidence. 

9.  If  in  these  instructions  any  rule,  direction  or 
idea  be  stated  in  varying  ways,  no  emphasis  thereon 
is  intended  by  me,  and  none  must  be  inferred  by 
you.  For  that  reason,  you  are  not  to  single  out  any 
certain  sentence,  or  any  individual  jJoint  or  instruc- 
tion, and  ignore  the  others,  but  you  are  to  consider 
all  the  instructions  as  a  whole,  and  are  to  regard 
each  in  the  light  of  all  the  others. 

The  order  in  which  the  instructions  are  given  has 
no  significance  as  to  their  relative  importance. 

10.  If  during  this  trial  I  have  said  or  done  any- 
thing [370]  which  has  suggested  to  you  that  I  favor 
the  claims  or  position  of  either  party,  you  will  not 
suffer  yourself  to  be  influenced  by  any  such  sug- 
gestion. 

I  have  not  expressed,  nor  intended  to  express,  nor 
have  I  intended  to  intimate,  any  opinion  as  to  which 
witnesses  are,  or  are  not  worthy  of  belief;  what 
facts  are,  or  are  not,  established ;  or  what  inferences 
should  be  drawn  from  the  evidence.  If  any  expres- 
sion of  mine  has  seemed  to  indicate   an  opinion 
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relating  to  any  of  these  matters,  I  instruct  you  to 
disregard  it. 

11.  Tlie  jury  are  the  sole  and  exclusive  judges 
of  the  effect  and  value  of  evidence  addressed  to 
them  and  of  the  credibility  of  the  witnesses  who 
have  testified  in  the  case.  The  character  of  the  wit- 
nesses, as  shown  by  the  evidence,  should  be  taken 
into  consideration  for  the  purpose  of  determining 
their  credibility,  whether  or  not  they  have  spoken 
the  truth.  The  jury  may  scrutinize  the  manner  of 
witnesses  while  on  the  stand,  and  may  consider 
their  relation  to  the  case,  if  any,  and  also  their 
degree  of  intelligence.  A  witness  is  presumed  to  1 
speak  the  truth.  The  presumption,  however,  may  be 
repelled  by  the  manner  in  which  he  testified;  his 
interest  in  the  case,  if  any,  or  his  bias  or  prejudice, 
if  any,  against  one  or  any  of  the  parties;  by  the 
character  of  his  testimony.  [371] 

The  impeachment  of  a  witness  in  any  of  the  ways 
I  have  mentioned  does  not  necessarily  mean  that 
his  or  her  testimony  is  completely  deprived  of 
value,  or  that  its  value  is  destroyed  in  any  degree. 
The  eifect,  if  any,  of  the  impeachment  upon  the 
credibility  of  the  witness  is  for  you  to  determine. 

A  witness  wilfully  false  in  one  material  part  of 
his  or  her  testimony  is  to  be  distrusted  in  others. 
The  jury  may  reject  the  whole  of  the  testimony 
of  a  witness  who  has  wilfully  sworn  falsely  as  to  a 
material  point;  if  you  are  convinced  that  a  wit- 
ness has  stated  what  was  untrue  as  to  a  material 
point,  not  as  a  result  of  mistake  or  inadvertence, 
but  wilfully  and  with  the  design  to  deceive,  then  you 


k 


A.  E,  Waxherg  377 

may  treat  all  of  his  or  her  testimony  with  distrust 
and  suspicion,  and  reject  all  unless  you  shall  be 
convinced  that  he  or  she  in  other  particulars  sworn 
to  the  truth. 

12.  Upon  retiring  to  the  jury  room  you  will 
select  one  of  your  fellow  jurors  to  act  as  foreman, 
w^ho  will  preside  over  your  deliberations  and  who 
■\vill  sign  the  verdict  to  which  you  agree.  In  order 
to  return  a  verdict  it  is  necessary  that  all  twelve  of 
the  jurors  agree  to  the  decision. 

If  you  find  for  the  plaintiff  your  foreman  will 
insert  into  verdict  No.  I  the  amount  of  the  verdict 
found  for  plaintiff  and  then  date  and  sign  that 
verdict.  [372] 

If  you  find  for  the  defendant  your  foreman  will 
date  and  sign  verdict  No.  II. 

As  soon  as  all  of  you  have  agreed  upon  the  ver- 
dict you  shall  have  it  signed  and  dated  by  your 
foreman  and  then  return  with  it  to  this  room. 

Dated  at  Fairbanks,  Alaska,  this  4th  day  of  Au- 
gust, 1955. 

/s/  Vernon  D.  Forbes,  District  Judge 

(At  the  conclusion  of  the  Clerk  of  Court 
reading  the  Court's  instructions  to  the  jury,  the 
following  proceedings  were  had) : 

The  Court:    Will  counsel  approach  the  bench? 

(Thereupon,  the  attorneys  approached  the 
bench  and  the  following  proceedings  were  had 
out  of  the  hearing  of  the  jury)  : 

The  Court:    Gentlemen,  before  I  hear  from  you 
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concerning  your  exceptions,  I  note  the  defendant 
Mary  Hill  still  carried  as  a  defendant  in  tlie  ver- 
dict, and  I  think  that  it  would  be  proper  for  me  to 
strike  therefrom,  "and  Mary  Hill"  and  instruct  the 
jury,  that  is  inform  the  jury.  Is  there  any  objection 
to  that? 

Mr.  McNealy:    No  objection,  your  Honor. 

The  Court:  It  is  proper.  Well,  we  can  at  this 
tune  conclude  to  take  the  exceptions,  if  any,  to  the 
instructions  [373]  of  the  Court. 

Mr.  McNabb:    Do  you  have  any  objections? 

Mr.  McNealy:  I  have  no  objections.  The  plaintiff 
has  none. 

Mr.  McNabb:  Your  Honor,  the  record  will  show 
that  I  have  previously  objected  to  Instruction  No.  3, 
that  is  my  previous  objection  was  addressed  to  that 
which  is  now  No.  3. 

The  Court:    That's  right. 

Mr.  McNabb:  And  I  wish  that  objection  to  stand. 

The  Court:    It  will  so  stand. 

(Thereupon,  the  attorneys  withdrew  from  the 
bench  and  the  following  proceedings  were  had 
in  the  hearing  of  the  jury)  : 

The  Court:  Members  of  the  jury,  at  the  conclu- 
sion of  the  evidence  in  this  case  the  Court  dis- 
missed the  action  insofar  as  the  defendant  Mary 
Hill  is  concerned  and  the  verdicts  were  prepared 
prior  to  that  dismissal  and  therefore  I  am  changing 
the  verdicts  merely  by  striking  out  the  words,  "and 
Mary  Hill"  and  making  singular  of  the  word  de- 
fendants by  striking  out  the  "s".  I  merely  state  that 
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as  an  explanation  for  you.  Now,  will  the  Clerk, 
please,  explain  the  duties  and  qualify  the  bailiffs, 

[Endorsed] :   Filed  December  1,  1955. 


[Endorsed] :  ISTo.  14982.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  R.  P.  Hill  and  Mary 
Hill,  Appellants,  vs.  A.  E.  Waxberg,  doing  busi- 
ness as  Waxberg  Construction  Company,  Appellee. 
Transcript  of  Record.  Appeal  from  the  District 
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R.  P.  HILL  and  MARY  HILL, 

Appellants. 

vs. 

A.  E.  WAXBERG,  d/b/a  Waxberg  Construction 

Co.,  Appellee, 

STATEMENT  OF  POINTS  ON  APPEAL 

Appellants  having  heretofore  filed  in  the  District 
Court  for  the  District  of  Alaska,  Fourth  Division, 
a  statement  of  points  to  be  relied  on  on  this  appeal, 
said  statement  is  hereby  adopted  by  reference. 

Dated  at  Fairbanks,  Alaska,  this  16th  day  of 
January,  1956. 

/s/  GEORGE  B.  McNABB,  JR., 
Attorney  for  Appellants 
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R.  P.  IIiLL  and  Mary  Hill,      Appellants, 

vs. 

A.   E.   Waxberg,  doing   business   as      (  ^^'  A'*^**'^ 
Waxberg  Construction  Company, 

Appellee. 

Appeal  from  the  District  Court  for  the  District  of 
Alaska,  Fot^rth  Division 


BRIEF  OF  APPELLANTS 


PLEADINGS  AND  FACTS 

This  appeal  follows  a  trial  before  a  jury,  in  an  action 
brought  by  A.  E.  Waxberg,  the  respondent,  against  the 
appellants,  R.  P.  Hill  and  Mary  nill,-his  v/ife.  Tlie  first 
complaint  served  by  the  respondent  was  not  filed  and 
is  not  contained  within  the  transcript  on  this  appeal. 
The  plaintiff  served  and  filed  a  second  amended  com- 
plaint containing  three  causes  of  action  (Tr.  3-11).  He 
alleged  in  the  first  cause  of  action  that  on  or  about  the 
16th  day  of  January,  1950,  plaintiff  and  defendant 
entered  into  an  oral  contract  wherel)y  plaintiff  agreed 
to  construct  a  building  under  Section  608  of  the  Federal 
Housing  Authority  Act,  and  that  plaintiff",  in  accord- 
ance with  said  oral  contract,  a.oTeed  to  construct  said 
building  for  the  defendants  at  the  cost  of  $1,694,374.00. 
Plaintiff  alleged  a  breach  of  this  contract  by  the  de- 
fendants and  sought  damages  for  $50,826.00  as  a 
reasonable  contractor's  profit.    In  his  second  cause  of 
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action  and,  as  an  alternative  cause  of  action  or  remedy, 
he  alleged  an  oral  agreement  whereby  the  plaintiff  was 
to  construct  a  building  for  the  defendants  and  went  on 
to  allege  that  in  connection  with  said  agreement  he  had 
incurred  certain  expenses  and  had  rendered  certain 
services  for  which  he  sought  reimbursement  in  the 
total  sum  of  $6,583.15.  For  his  third  cause  of  action  he 
incorporated  the  allegations  of  the  first  and  second 
cause  of  action  and  asked,  as  an  alternative  recovery, 
for  the  reasonable  value  of  his  services  to  the  defend- 
ants, together  with  his  expenses  of  $2,283.15. 

The  defendants  in  answer  to  the  second  amended  com- 
plaint denied  that  a  contract  had  ever  existed  between 
the  parties ;  alleged  that  the,  defendants  had  made  no 
request  to  the  plaintiff  to  perform  any  services  or 
expend  any  money ;  that  plaintiff  performed  no  services 
of  value  to  the  defendants;  that  any  expenditures  of 
time  or  money  by  the  plaintiff  were  normal  incidents  of 
the  contracting  business  as  preliminary  to  or  in  an 
effort  to  secure  a  contract  for  the  construction  of  a 
building ;  that  as  a  condition  to  performing  any  agree- 
ment between  defendants  and  plaintiff,  plaintiff  was  to 
secure  a  contractor's  bond  which  he  was  unable  to  do. 
The  defendants  denied  the  remaining  allegations  of  the 
second  amended  complaint  (Tr.  11-16). 

At  the  close  of  the  plaintiff's  ease  the  trial  judge 
granted  the  defendants  a  directed  verdict  as  to  the  first 
cause  of  action  contained  in  plaintiff's  second  amended 
complaint  (Tr.  181)  and  gave  to  the  plaintiff*  the  option 
of  proceeding  on  either  the  second  or  third  cause  of 
action  (Tr.  182).  Plaintiff'  elected  to  proceed  on  the 
third  cause  of  action  (Tr.  182). 


Prior  to  the  putting  on  of  the  defendants'  case 
the  plaintiff  moved  for  leave  to  file  a  third  amended 
complaint,  and  this  was  granted  by  the  court  (Tr.  203). 
In  his  third  amended  complaint,  plaintiff  alleged  that 
the  parties  had  agreed  that  plaintiff  was  to  construct 
a  building,  if  and  when  an  FIIA  commitment  was 
secured  and  after  necessary  plans  and  specifications 
were  prepared  to  determine  the  cost  of  construction; 
that  at  the  request  of  the  defendants,  plaintiff'  per- 
formed certain  services  and  incurred  certain  expenses 
in  connection  with  the  application  to  the  FHA;  that 
after  the  issuance  of  the  FHA  commitment  defendants 
demanded  that  plaintiff  pay  to  them  $50,000.00  of  the 
expected  builder's  profit  for  constructing  said  building, 
and  upon  plaintiff's  refusal  to  do  so,  defendants 
severed  their  association  with  plaintiff*;  that,  by  reason 
of  the  transactions  between  the  parties  and  by  virtue 
of  defendants  failing  to  make  a  contract  with  plaintiff 
for  a  specified  sum  to  construct  the  building  for  them,  an 
implied  contract  existed  to  pay  plaintiff  for  the  reason- 
i\b\e  value  of  his  services  and  expenditures  in  connection 
with  the  FIIA  conmiitment.  The  plaintiff  prayed  for 
a  recovery  from  the  defendants  in  quantum  meruit  for 
the  reasonable  value  of  his  services  and  expenditures 
for  the  defendants'  benefit  (Tr.  17-20). 

At  the  cloFc  of  the  trial  the  District  Court  dismissed 
the  defendant,  Mary  Hill,  from  the  action  (Tr.  362).  A 
verdict  was  rendered  in  favor  of  the  plaintiff  against 
the  defendant,  R.  P.  Hill,  and  judgment  was  entered 
thereon  (No.  6481)  (Tr.  25).  After  motions  by  the  de- 
fendant to  set  aside  the  verdict  and/or  for  a  new  trial 


were  denied  by  the  court,  notice  of  appeal  was  filed  by 
the  defendants  (Tr.  28). 

JURISDICTION 

Jurisdiction  of  the  district  court  rests  on  the  act  of 
June  6,  1900,  31  Stat.  322,  as  amended,  48  U.S.C.  101. 
The  jurisdiction  of  this  honorable  court  rests  upon 

28  U.S.C.  1291. 

STATEMENT  OF  THE  CASE 
This  litigation  arises  out  of  a  transaction  wherein  an 
apartment  building  was  to  be  constructed  in  Fairbanks, 
Alaska.  The  respondent,  A.  E,  Waxberg  (plaintiff) 
was  a  building  contractor  residing  in  Fairbanks. 
During  December,  1949,  conversations  took  place  be- 
tween the  appellant  and  respondent  (  Tr.  43),  and  as  a 
result  the  respondent  became  a  co-sponsor  with  the 
appellant  and  the  appellant's  wife  in  an  application  to 
the  Federal  Housing  Authority.  This  application  was 
to  be  submitted  under  Section  608  of  the  Federal 
Housing  Authority  Act,  for  a  conmiitment  to  insure 
a  loan.  The  loan  was  to  be  used  to  finance  the  construc- 
tion of  the  apartment  building.  The  building  was  to 
be  constructed  upon  certain  real  property  owned  by 
the  appellant;  the  property  being  located  within  the 
City  of  Fairbanks  between  First  and  Second  Streets 
and  fronting  upon  Lacey  Street. 

Mr.  Waxberg  testified  ihr>.t,  as  a  result  of  the  con- 
versations occurring  between  himself  and  Mr.  Hill,  lie 
understood  that  he  was  going  to  be  the  builder  or  con- 
tractor in  the  event  that  a  commitment  was  received 
from  the  FHA  (Tr.  45).  There  was  never  a  written 
agreem.ent  between  the  parties. 


The  respondent  testified  that  he  j)erformed  or  caused 
to  be  performed  certain  services  in  connection  with  the 
application  for  the  commitment.  He  testified  that  he 
worked  with  architect  Chiarelli  &  Kirk,  hired  by  Mr. 
Hill  to  aid  in  preparing  the  documents  necessary  for 
submission  with  the  application  (Tr.  47  and  48)  ;  that 
he  caused  certain  preliminary  drilling  to  be  done  on  the 
property  upon  which  the  building  was  to  be  constructed 
(Tr.  47),  and  that  he  made  three  or  four  trips  to  Seattle. 
In  this  connection  he  testified  as  follows  (Tr.  49) : 

"Q.  You  spoke  of  having  gone  to  Seattle.  Do 
you  recall  the  number  of  trips,  if  there  were  more 
than  one,  that  you  made  to  Seattle  in  connection 
with  this  building  project? 

A.  I  made  three  or  four  trips. 

Q.  What  was  the  principal  purpose  of  your 
making  these  trips  ? 

A.  Mostly  in  discussing  the  construction  of  the 
building  with  Hill  and  the  design  of  the  building 
with  the  architects  and  also  helping  with  getting 
an  estimate  ui^  to  present  to  the  F.H.A." 

Mr.  Waxberg  described  the  purpose  of  his  activities 
in  the  following  testimony  (Tr.  125)  : 

''Q.  And  in  the  event  that,  let  me  ask  you  this,  is 
it  your  statement  that  the  FHA  absolutely  guaran- 
tees a  builder  a  profit  of  six  per  cent  of  the  con- 
struction cost  "i 

A.  They  don't  absolutely  guarantee  it.  It  is 
allowed  the  builder  and  on  the  application  and  the 
breakdown  of  the  cost  and  so  forth  it  is  set  ujj.  It 
is  set  up  so  much  for  the  architect.  He  gets  his  fee 
and  the  contractor  gets  his. 
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Q.  What  you  mean  by  that  is  that  those  amounts 
are  allowable  ? 
A.  They  are  allowable,  yes. 
Q.  But  they  are  not  guaranteed,  are  they? 
A.  No,  they  are  not  guaranteed,  no, 
Q.  Fact  of  the  matter  is,  when  they  make  a 
commitment  of  this  type  it  is  to  agree  to  guarantee 
a  loan  for  construction? 
A.  That's  right. 

Q.  And  if  you  can't  build  the  building  for  any 
less  than  that  or  if  it  costs  that  much  without  any 
profit,  that  is  too  bad,  isn't  it? 

A.  That's  right.  That  is  the  reason  I  spent  all 
this  time  to  see  that  we  get  a  huilding  the  specifica- 
tions and  so  forth  that,  so  that  I  could  make  a 
reasonable  profit. 

Q.  Or  at  least  make  a  profit,  be  able  to  construct 
a  building  ? 

A.  Be  able  to  construct  the  building  and  make  a 
profit  and  we  worked  to  the  point  of  six  per  cent. 
Q.  Up  to  the  time  that  these  plans  were  sub- 
mitted to  the  FHA  there  wasn't  any  price  estab- 
lished, there  wasn't  any  agreement,  you  were  just 
trying  to  get  something  together  that  the  FHA 
would  loan  money  on,  weren  't  you  ? 
A.  That's  right." 
Another  witness,  a  Mr.  Glenn  Sumter  of  Seattle, 
Washington,  called  by  the  appellant,  testified  that  his 
organization,  a  mortgage  company,  prepared  the  appli- 
cation for  the  FHA  commitment  (Tr.  215).  This  party 
also  testified  that  the  necessary  preliminary  drawings, 
or  architectural  exhibits,  were  obtained  from  the  archi- 
tectural firm  of  Chiarelli  &  Kirk  (Tr.  216),  the  firm 
employed  by  Mr.  Hill. 


i 


The  application  for  the  FHA  commitment  was  siih- 
mitted  by  Mr.  Sumter  (Tr.  215,  225),  during  the  month 
of  February,  1950. 

The  application  was  for  a  total  construction  cost  of 
^1,782,000.00.  The  FHA  regulations  provided  that 
certain  jjercentage  fees  would  be  allowed  the  builder, 
architects  and  others.  Under  the  regulations  the  FHA 
could  not  guarantee  a  loan  in  excess  of  90 7o  of  the  "re- 
placement cost"  of  the  projection  (Tr.  220).  The 
appellant  lacked  the  necessary  capital  to  make  up  the 
remaining  10%  of  the  replacement  cost.  For  this  reason 
the  application  indicated  that  Mr.  Waxberg  would  not 
withdraw  $45,000.00  of  his  fee  as  a  builder  (5%  or  6% 
of  the  construction  cost)  (Tr.  68,  222,  223). 

The  FHA  commitment  was  isued  during  the  latter 
part  of  February,  1950  (Tr.  230),  in  the  amount  of 
$1,694,200.00.  This  meant  that  a  mortgage  would  be 
insured  up  to  this  maximum  figure  (Tr.  231). 

Only  general  preliminary  plans  or  drawings  were 
submitted  with  the  application  to  the  FHA  and  at  the 
time  of  the  issuance  of  the  commitment  no  exact  cost 
figures  or  working  plans  or  drawings  had  l^een  prepared 
(Tr.  53,  54). 

Shortly  after  the  issuance  of  the  conmiitment  the 
appellant  and  respondent  became  unable  to  agree  to  the 
terms  under  which  they  would  be  associated  in  the 
construction  of  the  Iniilding.  Mr.  Hill  testified  that 
while  the  commitment  price  was  for  $1,694,200.00  this 
figure,  less  certain  expenses  such  as  architectural  fees, 
would  reduce  the  amount  available  for  the  construction 
cost  to  alK)ut  $1,500,000.00   (Tr.  301,  302).    Mr.  Hill 
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described  his  conversation  with  Mr.  Waxberg  in  the 
following  manner  (Tr.  303,  304)  : 

"Q.  Did  you  discuss  that  matter  with  Mr.  Wax- 
berg in  the  New  Washington  Hotel  ? 

A.  I  did. 

Q.  What  was  the  extent  of  your  conversation  in 
that  regard  ? 

A.  That  that  was  all  the  money  there  was  avail- 
able for  a  contract  was  a  million  five  hundred. 

Q.  What  did  he  say  in  that  regard  '^ 

A.  That  the  commitment  was  for  a  million  six 
hundred  ninety-four  thousand  and  he  demanded 
that  amount  for  the  contract. 

Q.  Mr.  Hill,  could  you  possibly  have  given  him 
that  amount  of  money  ? 

A.  I  know  of  no  way  in  which  I  could  have  raised 
the  amount  of  money  to  give  him  that  amount. 

Q.  It  was  not  available  from  the  loan,  was  it  ? 
A.  No.  (291) 

Q.  Did  you  ever  agree  to  give  him  that  amount 
of  money? 
A.  No. 
Q.  What  did  Mr.  Waxberg  say  then  ? 

A.  He  said  that  he  could  not  build  and  could  not 
enter  into  a  contract  for  anything  less  than  the 
full  commitment  price. 

Q.  Did  he  make  you  at  that  time  any  counter- 
proposals ? 

A.  I  wouldn't  call  it  a  counter-proposal.  There 
was  more  to  his  proposal. 

Q.  What  did  he  say "? 

A.  That  if  I  would  issue  him  fifty-one  per  cent 
of  the  stock  in  the  corporation,  give  Mr.  Orsini  the 


management  contract  then  that  he  could  sell  stock 
and  some  of  the  remaining  stock  to  raise  this 
money. 

Q.  On  that  condition  he  would  build  the  build- 
ing"? 
A.  On  that  condition  he  would  build  the  building. 

Q.  Was  that  proposal  acceptable  to  you,  Mr. 
Hill   i 

A.  No.  May  I  enlarge  on  that?" 

Mr.  Waxberg  on  the  other  hand  testified  that  after 
the  commitment  was  issued  and  during  a  conversation 
between  himself  and  the  appellant  held  in  Seattle,  Mr. 
Hill  made  a  proposal  to  him  (Tr.  53,  54)  : 

"Q.  In  substance,  what  was,  did  Mr.  Hill  make 
a  proposal  to  you  concerning  some  money  to  be 
returned  ? 

A.  Yes,  it  was  fifty  thousand  dollars  is  what 
another  contractor  had  offered  Mr.  Hill  as  a  kick- 
back and  that  was  put  to  me  that  I  should  do  that 
or  else  the  thing  would  be  off. 

Q.  If  I  understand  you  right,  in  otlier  words,  of 
the  FIIA  money  that  was  coming  on  the  jol)  fifty 
thousand  dollars  that  would  go  to  you  would  he 
paid  over  instead  to  Mr.  Hill  ? 

A.  That's  right,  paid  over  to  Mr.  Hill  instead  of 
me.  You  see  the  FHA  allows  a  certain  amount, 
certain  interest  rate  for  a  contractor's  fee  and  I 
didn't  know  at  the  time  because  the  plans  had  never 
Ijeen  completed.  All  we  had  was  preliminary  draw- 
ings. Just  enough  to  get  the  FHA  conmiitment  is 
all  we  had,  preliminary  drawings.  It  would  be 
impossible  for  me  to  know  whether  there  is  ten 
thousand,  five  thousand  or  a  hundred  thousand 
dollars  ])rofit.  It  is  the  idea  of  getting  the  building 
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built.  And  I  knew  I  was  safe  up  to  as  far  as  within 
fifty  thousand  dollars  at  least  (24) .  Well,  when  the 
demand  is  made  that  I  kick  back  fifty  thousand 
dollars,  I  couldn't  see  it.  There  is  where  .  .  . 
(interrupted) 

Q.  You  refused  Mr.  Hill's  proposal  of  giving 
him  fifty  thousand  dollars  out  of  the  money  that 
PHA.  designates  to  you  as  a  builder  ? 

A.  That's  right." 

Each  party,  therefore,  related  a  different  version  as 
to  why  they  did  not  become  associated  in  the  construc- 
tion of  the  building  after  the  issuance  of  the  FHA 
commitment. 

Mr.  Sumter  testified  that  a  revised  or  amended  com- 
mitment was  issued  by  the  Federal  Housing  Authority 
approximately  one  year  after  the  issuance  of  the  origi- 
nal conmiitment,  and  a  building  known  as  the  Polaris 
Building  was  constructed.  Mr.  Waxberg  was  not  listed 
as  a  sponsor  on  this  revised  commitment.  The  building 
constructed  was  an  apartment  building  but  differed 
substantially  in  general  design  from  the  building  origi- 
nally planned  (Tr.  124). 

At  the  conclusion  of  all  the  evidence,  appellant  moved 
for  a  directed  verdict  in  its  favor,  which  motion  was 
denied  (Tr.  364). 

The  jury  returned  a  verdict  in  the  sum  of  $11,067.46 
against  this  appellant  (Tr.  22). 
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SPECIFICATION  OF  ERRORS 

The  District  Court  erred  in: 

1.  Overruling  defendants'  motion  for  a  directed 
verdict  at  the  close  of  the  plaintiff's  evidence. 

2.  Granting  leave  to  the  plaintiff  for  the  filing  of  an 
Amended  Complaint  subsequent  to  the  defendants' 
motion  for  a  directed  verdict. 

3.  Refusing  defendants'  motion  for  a  directed  verdict 
at  the  close  of  the  case. 

4.  Refusing  to  give  the  Defendants'  Requested  In- 
structions No.  1,  2,  4  and  5,  reading  as  follows  (Tr.  20- 
22): 

a.  Defendants'  Requested  Instruction  No.  1. 

"You  are  here})y  instructed  that  the  plaintiff  is 
not  entitled  to  a  recovery  against  the  defendants  in 
any  amount,  if  he  performed  services  or  exjjended 
money  for  the  purpose  of  obtaining  Inisiness 
through  a  hoped-for  contract." 

b.  Defendants'  Requested  Instruction  No.  2. 

"If,  in  this  case,  you  find  that  the  services 
rendered  by  the  plaintiff  or  the  monies  expended  by 
him  were  as  much  in  his  interest  or  for  his  benefit 
as  in  the  interest  or  for  the  ])enefit  of  the  defend- 
ants, and  were  rendered  and  expended  for  the 
purpose  of  securing  a  commitment  for  insurance, 
and  at  the  time  that  such  services  were  rendered  or 
monies  were  expended  that  the  plaintiff*  had  no 
expectation  of  charging  therefor  then,  and  in  that 
event,  you  must  find  for  the  defendants  and  against 
the  plaintiff." 

c.  Defendants'  Requested  Instruction  No.  4. 

"If   you   the    jury    believe   that    the    plaintiff 
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rendered  services  or  expended  monies  without  an 
expectation  of  compensation  from  these  defend- 
ants, you  must  find  for  the  defendants  and  against 
the  plaintiff. ' ' 

d.  Defendants'  Requested  Instruction  No.  5. 

"In  this  case,  to  find  in  favor  of  the  plaintiff 
and  against  the  defendants,  you  must  be  convinced 
by  a  preponderance  of  the  evidence  that,  at  the 
time  the  plaintiff  rendered  services  or  expended 
money,  he  then  expected  these  defendants  to  pay 
him  therefor,  and  that  the  services  were  rendered 
by  the  plaintiff  and  received  by  the  defendants 
under  such  circumstances  as  to  cause  the  defend- 
ants to  expect  that  they  were  to  pay  therefor." 

5.  Entering  judgment  upon  the  verdict  of  the  jury, 
which  was  contrary  to  the  evidence. 

6.  Entering  judgment  upon  the  verdict  of  the  jury, 
which  was  excessive  in  amount. 

7.  Entering  judgment  upon  the  verdict  of  the  jury 
when  there  w^as  insufficient  evidence  to  justify  the 
verdict. 

8.  Refusing  to  grant  the  defendants  a  continuance 
after  allowing  plaintiff  to  file  an  amended  complaint. 

9.  Entering  judgment  upon  the  verdict  of  the  jury 
when  the  amount  of  the  verdict  was  influenced  by 
passion  and  prejudice  against  the  defendants  and  was 
an  excessive  verdict. 

10.  Overruling  defendants'  motion  for  judgment  not- 
Avithstanding  the  verdict  or  for  a  new  trial. 

11.  Giving  its  Instruction  No.  3  to  the  jury,  which 
reads  as  follows : 
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"It  appears  from  the  evidence  that  plaintiff  and 
defendant,  R.  P.  Hill,  undertook  as  co-sponsors 
to  obtain  from  the  Federal  Housing  Administra- 
tion a  commitment  for  a  loan  with  the  understand- 
ing tliat,  should  the  conmiitment  be  granted,  the 
plaintiff  was  to  build  a  ])uilding  for  the  defendant. 
It  also  appears  from  the  evidence  that  the  commit- 
ment sought  by  the  parties  was  granted,  and  that 
because  of  a  disagreement  between  the  parties  the 
plaintiff  did  not  build  the  building  for  which  this 
commitment  was  obtained. 

"It  is  the  contention  of  the  plaintiff  that  his 
failure  to  build  the  building  was  the  fault  of  the 
defendant,  and  it  is  the  contention  of  the  defend- 
ant that  the  failure  of  the  plaintiff  to  build  tlie 
building  was  the  fault  of  the  plaintiff.  It  is  for 
you  to  determine  from  all  of  the  evidence  who  was 
actually  at  fault. 

"If  you  should  find  from  a  preponderance  of 
the  evidence  that  the  defendant  was  at  fault,  that 
both  parties  were  equally  at  fault,  or  that  neither 
was  at  fault,  you  will  return  a  verdict  in  favor  of 
the  plaintiff,  and  if  you  do  not  so  find  you  will 
return  a  verdict  in  favor  of  the  defendant. 

"If  you  find  in  favor  of  the  plaintiff  you  will 
return  a  verdict  in  favor  of  the  plaintiff  for  the 
value  of  the  benefit  which  the  defendant  received 
as  a  result  of  the  plaintiff's  services  and  expendi- 
tures. ' ' 
Appellant  exceptod  to  tlio  i^-ivino;  of  this  instruction 
for  the  reason  that  it  was  not  in  accordance  with  the  law 
governing  the  case,  the  theory  of  the  instruction  resting 
upon  breach  of  contract  when  the  evidence  indicated 
that  there  was  no  contract  between  the  parties  (Tr.  369, 
378). 


14 

ARGUMENT 

I.   The  Evidence   was   Insufficient   to   Establish  a   Case 
For  the  Jury 

Appellant  will  discuss  together  Specification  of 
Errors  1,  3,  5,  7  and  10,  relating  to  the  question  of 
whether  the  evidence  w^as  sufficient  to  establish  a  case 
for  the  jury. 

The  trial  court  directed  a  verdict  against  the  plain- 
tiff as  to  the  cause  of  action  in  the  second  amended  com- 
plaint based  upon  an  express  contract  (Tr.  181).  The 
court  also  should  have  directed  a  verdict  against  the 
plaintiff  as  to  the  cause  of  action  presented  in  the  third 
amended  complaint.  The  evidence  was  insufficient  to 
establish  a  case  for  the  jury  as  to  an  implied  contract 
or  quantum  meruit. 

The  respondent  repeatedly  testified  that  in  perform- 
ing his  services  relating  to  the   api3lication  for  the 
commitment,  he  expected  no  compensation  from  the 
appellant.    By  his  own  admission  he  was  unable  to 
establish   a   necessary    element    to    recover   upon    an 
implied  contract.  Mr.  Waxberg  testified  that  (Tr.  282) : 
"Q.   (By  Mr.  McNabb)  :  I  say,  at  the  time  that 
you  were  working  on  this  project  did  you  intend 
to  charge  Mr.  Hill  for  that  work  ? 

A.  Well,  not  with  the  mutual  agreement  that  we 
had,  if  the  commitment  was  to  go  through,  if  the 
commitment  went  through  I  was  to  build  the  build- 
ing and  I  had  no  intentions  to  be,  I  never  even 
dreamed  of  getting  kicked  out  of  the  deal.  That  is 
the  bad  part  of  it.  If  I  had  ever  thought  of  that  I 
would  have  had  a  written  contract  before  we 
started,  before  I  ever  spent  five  minutes  on  it  I 
would  have  had  a  written  contract." 
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As  further  proof  of  the  respondent's  intent  at  the 
time  of  rendering  these  services  and  incurring  the 
expenditures,  the  following  rather  lengthy  quotation  is 
extracted  from  his  testimony  (Tr.  144,  145,  146) : 

"Q.  Al,  you  worked  with  Chiarelli  and  Kirk  and 
were  in  Seattle  on  these  various  trips,  the  monies 
that  you  expended  and  the  time  that  you  consimied, 
you  were  supposed  to  have  been  paid  for  that 
from  your  normal  builder's  profit,  were  you  not"? 

A.  Well,  that  is  a  different  deal.  I  can  bid  on 
jobs  and  never  get  the  money  as  far  as  that  goes, 
and  that  is  expense  that  I  have  to  stand.  It  is  part 
of  my  business. 

Q.  /  Hd))  though,  in  thin  instance  you  were 
supposed  to  recover  your  costs  for  these  trips  to 
Seattle  and  the  time  that  you  spent  tvith  Chiarelli 
and  Kirk  and  the  like  from  the  profit,  from  your 
huilder's  profit  on  this  thing,  mere  you  not? 

A.  Well,  yes,  T  expected  to  when  the  huilding 
ivas  done  why  I  ivould  he. 

Q.  Tliat  is  where  you  were  to  he  repaid  for  any 
monies  tJiat  you  expendedf 

A.  That's  right. 

*  *  * 

(Tr.  147,  148) 

Q.  And  there  wasn't  any  agreement  on  Trudy's 
part  to  pay  you  for  those  expenses  other  than  as  it 
came  back  to  you  out  of  the  building  f 

A.  No,  there  was  no  agreement  that  I  was  going 
to  be  kicked  out  of  there  either  after  the  conmiit- 
ment  was  made. 

Q.  But  that  is  the  way  you  were  supposed  to  get 
this  money  back,  wasn't  it? 
A.  Well,  yeah. 
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Q.  From  the  building  ? 

A.  That's  right." 
He  again  reaffirmed  the  statement  that  he  had  not 
expected  any  compensation  from  Mr.  Hill  at  the  time 
he  performed  the  services  in  other  parts  of  his  testi- 
mony (Tr.  283). 

An  essential  element  of  recovery  upon  implied 
contract  or  quantum  meruit  is  the  performance  of 
services  with  the  expectation  of  i^ayment.  We  find  the 
doctrine  stated  in  the  following  manner  in  the  annota- 
tion at  54  A.L.R.  548,  550,  Services-Implied  Agreement 
Repelled : 

"  ...  it  is  equally  true  that  when  services  are 
rendered  without  expectation  of  compensation  on 
the  part  of  the  one  rendering  the  service,  or  of  an 
obligation  to  pay  on  the  part  of  one  receiving  the 
benefit,  no  contract  or  agreement  to  pay  is 
implied."  Hammond  v.  Consolidated  Rendering 
Co.,  125  Me.  491, 135  Atl.  197  (1926) ;  Carey  Litho- 
graph Co.  V.  Magazine  <&  Book  Co.,  70  Misc.  54,  27 
N.Y.  Supp.  300  (1911). 

The  decision  of  Baker  (&  Company  v.  BaUantine  c& 
Sons,  127  Conn.  680,  20  Atl.  2d  82  (1911),  involved 
a  problem  quite  similar  to  the  one  at  bar.  There  the 
plaintiff  had  made  certain  expenditures  in  reliance 
upon  obtaining  an  exclusive  agency  for  the  sale  of  the 
defendant's  ^Droducts.  The  jury  had  returned  a  verdict 
for  the  plaintiff  for  the  r(_:.sonable  value  of  services 
rendered.  The  court  there  stated  (page  84) : 

"...  we  point  out  that  the  plaintiff  could  not 
recover  the  expenditures  which  it  made  in  pur- 
suance of  the  agency  upon  the  basis  of  an  implied 
contract.    The  plaintiff  evidently  looked  for  its 
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conipensatioii  to  tlie  profits  which  would  accrue  to 
it  from  the  sale  of  liquor  supplied  by  the  defend- 
ant; and  it  appears  that  in  Baker's  own  testimony 
that  he  talked  to  Healy  about  certain  advertise- 
ments he  was  doing  and  the  latter  stated  that  the 
defendant  would  not  pay  for  that.  There  was  lack- 
ing the  elements  necessary  to  give  rise  to  an 
implied  contract,  that  services  were  rendered  by 
the  plaintiff  in  the  expectation  that  the  defendant 
would  pay  it  for  them  and  were  accepted  by  the 
defendant  with  knowledge  of  that  expectation." 

Clearly  Mr.  Waxberg  did  not  expect  any  personal 
obligation  on  the  part  of  Mr.  Hill  for  the  services  in 
connection  with  the  application.  The  possibility  of  his 
becoming  the  builder  under  the  construction  contract 
was  sufficiently  attractive  that  he  performed  certain 
services  with  the  intention  of  obtaining  reimbursement 
as  a  builder  under  the  construction  contract  (Tr.  283). 

Since  at  the  time  of  performing  these  services  the 
respondent  expected  no  personal  obligation  on  the  part 
of  the  appellant,  he  cannot,  as  an  afterthought,  assert 
a  claim  in  qiiantuni  meruit.  The  reasoning  of  the  court 
in  Baker  d'  Co.  v.  BaUcmtme  d  Sons,  127  Conn.  680,  20 
Atl.  2d  82,  snjtrd,  is  fully  applicable  to  this  situation  in 
denying  the  plaintiff  a  cause  of  action  in  implied  con- 
tract or  qunutuui  lucniH.  See  also  Briffhtman  v.  Ogle- 
thorp  Telephone  Co.,  47  Geo.  521,  171  S.E.  162  (1933). 

Appellant  suggests  tliat  the  following  language  from 
a  decision  of  this  court.  State  of  Washington  v.  United 
States  (9  Cir.,  1954)  214  F.2d  33,  sets  forth  the 
standard  or  test  under  which  the  trial  court  should  have 
directed  a  verdict  in  favor  of  the  defendants  (214  F.2d 
33,40,41): 
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"Where  there  is  substantial  evidence  on  both 
sides  of  an  issue,  the  court  is  not  free  to  re-weigh 
the  evidence  and  substitute  its  inference  or  con- 
chisions  for  that  of  the  jury.  Tennawb  v.  Peoria  & 
P.  U.  By.  Co.,  1944,  321  U.S.  29,  64  S.Ct.  409,  88' 
L.ed.  520 ;  Butte  Copper  &  Zinc  Co.  v.  Amerman,  9i 
Cir.,  1946,  157  F.2d  457.  However,  in  making 
the  primary  determination  as  to  whether  or  not 
there  is  substantial  evidence,  a  district  judge  is  not 
a  'mere  automation.'  Gunning  v.  Cooley,  1930, 
281  U.S.  90,  93,  50  S.Ct.  231,  74  L.ed.  720;  United 
States  V.  Burke,  9  Cir.,  1931,  50  F.(2d)  653,  657. 
He  must  determine  'not  whether  there  is  literally 
no  evidence,  but  whether  there  is  any  upon  which  a 
jury  can  properly  proceed  to  find  a  verdict  for  the 
party  i^roducing  it.'  Improvement  Co.  v.  Munson, 
1871,  14  Wall,  442,  448;  Butte  Copper  d  Zinc  Co. 
V.  Amerman,  supra,  157  F.2d  at  page  458. 

' '  The  crux  of  the  matter  is  whether  there  is  sub- 
stantial evidence  to  support  the  verdict." 

For  the  reasons  which  this  appellant  has  discussed 
in  the  foregoing  argument,  there  was  no  substantial 
evidence  establishing  the  elements  of  an  implied 
contract  or  quantum  meruit.  The  trial  court  should 
have  directed  a  verdict  for  the  defendants. 

II.   The  Court  Erred  in  Refusing  to  Give  Each  of  the 
Defendant's  Requested  Instructions 

It  was  the  respondent's  theory,  as  set  forth  in  his 
third  amended  complaint,  that  the  appellant  was  liable 
in  quantum  meruit  for  the  reasonable  value  of  his 
services  and  expenditures.  The  court  had  dismissed 
respondent's  cause  of  action  on  ex^Dress  contract  at  the 
close  of  the  respondent's  case. 
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However,  the  instructions  given  ]jy  the  court  do  not 
embody  the  respondent's  theory.  Appellants'  counsel 
excepted  to  the  giving  of  the  court's  Instruction 
Number  Three  for  the  reason  that  it  was  based  upon 
the  theory  of  breach  of  contract  (Tr.  369,  378). 

As  appellant  has  previously  suggested,  an  essential 
element  of  quantum  meruit  is  the  performance  of 
services  with  the  expectation  of  payment  (See  Curnoi 
V.  Smith  (1906  Cir.)  149  Fed.  945  and  Western  ()':! 
Refining  Co.  v.  Underwood,  83  Ind.  App.  488,  149  N.E. 
85  (1925)  ;  annotation  54  A.L.R.  548,  Services-Implied 
Agreement  Repelled. 

Appellants'  Requested  Instructions  Number  1,  2,  4 
and  5,  quoted  verbatim  in  appellants'  Specification  of 
Errors  herein,  set  forth  the  principles  that  services 
must  be  rendered  with  the  expectation  of  compensation 
to  be  received  from  the  one  o))taining  the  benefit  of  these 
services.  See  54  A.L.R.  548,  554,  Services-Implied 
Agreement  Repelled,  wherein  it  is  stated : 

"Before  a  request  for,  or  acceptance  of,  services 
on  the  part  of  the  beneficiary  will  imply  an  intent 
on  his  part  to  pay  therefor,  it  must  appear  that 
the  services  were  rendered  under  such  circum- 
stances that  it  may  be  fairly  inferred  that  it  was 
the  intent  of  th.e  party  rendering  them  that  the 
hencficiary  should  pay. ' ' 

Appellants'  Requested  Instructions  Number  1,  2,  4 
and  5  correctly  stated  the  law  applicable  to  the  case. 
The  instructions  correctly  define  the  issues  presented 
and  should  have  been  submitted  to  the  jury. 

The  respondent  stated  repeatedly  that  at  the  time  of 
performing  the  services,  even  assuming  that  they  were 


20 

an  aid  in  obtaining  the  commitment,  he  did  not  expect 
compensation  from  the  appellant.  The  court  erred  in 
failing  to  give  appellant's  requested  Instructions 
Number  1,  2,  4  and  5. 

III.   The  Court  Erred  in  its  Instructions  to  the  Jury 

The  court 's  Instruction  Number  Three  removes  from 
the  jury  any  question  as  to  the  finding  of  an  implied 
contract  or  the  elements  of  quantum  meruit.  The  only 
issue  left  to  the  jury  was  the  question  of  fault  as  to 
why  the  building  was  not  constructed. 

There  was  no  opportunity  for  the  jury  to  consider 
the  question  of  the  intent  of  the  parties  relating  to  the 
obligation  that  should  arise  from  the  performance  of 
certain  services  by  the  respondent.  In  view  of  the  evi- 
dence produced  in  the  trial  of  the  case  such  an  instruc- 
tion was  erroneous. 

The  court's  Instruction  Number  Three  also  stated 
that  the  respondent  was  entitled  to  recover  even  though 
both  parties  were  at  fault  in  preventing  the  construc- 
tion of  the  building.  Even  under  the  theory  apparently 
adopted  by  this  instruction  it  is  submitted  that  this 
portion  of  the  instruction  is  not  a  correct  statement  of 
the  law.  In  this  connection  see  American  Jurisprudence, 
Building  and  Construction  Contracts,  Section  44, 
vrherein  it  is  stated  : 

"The  general  rule  that  where  a  party  has 
partially,  but  not  substantially  performed  his 
promise  contained  in  an  entire  contract,  and  the 
failure  to  perform  the  balance  of  the  contract  is 
not  excused,  no  recovery  can  be  had  on  the  contract 
or  upon  a  quantum  meruit  applies  to  building  and 
construction  contracts." 
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IV.  The  Verdict  of  the  Jury  Was  Excessive  in  Amount 

The  aiDpellant  will  disciis8  together  Specification  of 
Errors  Number  6  and  9,  relating  to  its  contention  that 
the  verdict  of  the  jury  was  excessive. 

The  trial  coui-t  instructed  tlie  jury  that  if  it  found  for 
the  plaintiff  a  verdict  should  be  returned  "for  the  value 
of  the  benefit  which  the  defendant  received  as  a  result 
of  the  plaintiff's  services  and  expenditures"  (Tr.  373, 
Court's  Instruction  Number  3). 

The  services  rendered  by  the  respondent  were  for  the 
most  part,  if  not  entirely,  incidental  to  the  application 
for  the  FHA  commitment  (Tr.  49,  50). 

The  only  testimony  produced  by  the  respondent  as 
to  the  reasonable  value  of  his  services  to  the  appellant 
is  contained  on  page  73  of  the  transcript.  The  respond- 
ent there  stated :  # 

"Q.  (By  Mr.  Hepp)  :  Can  you  state  the  reason- 
able value,  Mr.  Waxberg,  of  your  services  to  Mr. 
Hill  in  connection  with  the  preliminary  surveys, 
all  that  work  that  you  did  which  he  profited  by,  if 
any,  up  to  the  point  of  FHA  commitment  ? 

Mr.  McNabb  :  Object  to  that  as  being  not  the  best 
evidence,  calling  for  a  conclusion. 

The  Court  :  He  may  answer. 
I  Mr.  Waxberg  :  Well,  yes,  I  feel  that  I  lost  out  in 

many  ways  by  spending  my  time  on  this  particular 
project. 

Q.  (By  Mr.  Hepp)  :  We  are  now  talking  about 
the  value  of  services  to  Mr.  Hill  as  set  forth  in  your 
third  cause "? 

A.  Well,  it  is  certainly  worth  a  hundred  dollars 
a  day  for  my  time  that  I  spent  on  it. 


Q.  How  many  days  did  you  spend  ? 
A.  I  believe  it  was  forty-three  days." 

The  respondent  produced  no  other  evidence  as  to 
the  value  of  his  services  and  expenditures  to  the  appel- 
lant. He  was  bound  to  produce  such  evidence  in  order 
to  establish  his  right  to  recover  against  the  appellant. 
See  Williston,  Contracts,  Sec.  1482  (1937). 

Mr.  Sumter  testified  that  the  value  of  the  commit- 
ment to  the  appellant  was  not  in  excess  of  $4,800.00  (Tr. 
268).  It  must  be  remembered  that  the  respondent  per- 
formed only  part  of  the  services  that  went  into  the  work 
preliminary  to  obtaining  the  conmiitment  (Tr.  215, 
216). 

The  verdict  of  the  jury  in  the  amount  of  $11,067.46 
was  not  based  uj)on  the  evidence  produced  at  the  trial 
nor  was  it  in  accordance  with  the  instructions  of  the 
court  and  was,  therefore,  clearly  excessive.  Under  the 
most  favorable  interpretation  of  the  respondent's  own 
testimony  he  was  not  entitled  to  damages  in  excess  of 
$4,300.00. 
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CONCLUSION 

The  appellants  respectfully  submit  that  the  conten- 
tions which  they  have  herein  urged  are  fully  substan- 
tiated by  the  record,  and  that  the  trial  court  committed 
error  as  pointed  out  in  each  of  the  appellants '  Specifi- 
cation of  Errors.  Each  of  the  error  committed  was 
prejudicial  to  the  rights  of  these  appellants.  Again  ap- 
pellants submit  that  there  is  no  substantial  evidence  to 
sustain  the  jury  verdict.  We  therefore  respectfully  ask 
this  court  to  reverse  the  judgment  entered  below. 

Respectfully  submitted, 

Landon  &  Aiken, 
Seattle,  Washington. 

George  B.  McNabb,  Jr., 
Fairbanks,  Alaska. 
Attorneys  for  Appellants 
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For  the  Ninth  Circuit 


R.  P.  Hill  and  Mart  Hell. 


Appellants. 


vs. 


A.  E.  AVaxberg,  doing  business  as  Wax- 
berg  Construction  Company, 

Appellee. 


Appeal  from  the  District  Court  for  the 
District  of  Alaska,  Fouriih  Division. 

BRIEF  OF  APPELLEE. 


JURISDICTION. 
The  jurisdiction  of  this   Court  is  invoked  by  the 
provisions  of  Title  28  U.S.C.A.  Section  1291  and  Sec- 
tion 1294,  paragTaph  2. 


STATEMENT  OF  CASE. 

Appellee  was  a  contractor,  at  all  times  mentioned 

herein,  in  Fairbanks,  Alaska.    His  testimony  was  that 

he  first  entered  negotiations  to  build  a  buildins:  for 

Appellant  in  December,  1949.  ( TR  43)  imder  a  verbal 


agreement  "that  it  more  or  less  growed  as  we  pro- 
gressed" (TR  45). 

An  outgrowth  of  this  meeting  was  that  Appellee 
became  a  co-sponsor  with  Appellants  to  construct  a 
building  under  Section  608  of  the  Federal  Housing 
Authority.  It  is  not  too  early  to  state  that  while  the 
actual  building  discussed  and  planned  was  not  built,  a 
building  was  later  constructed  by  Appellants  in  which 
was  incorporated  much  of  Appellee's  efforts,  includ- 
ing the  FHA  Committment,  revised. 

Invitations  to  bid  on  the  construction  were  never 
given  by  Appellants  as  is  usual  where  the  contractor 
must  supply  cost  figures  at  his  own  expense  (TR  45- 
46). 

In  connection  with  the  building  and  securing  an 
FHA  Commitment  therefor,  Mr.  Waxberg  testified 
that  Mr.  Hill  asked  him  to  come  to  Seattle  to  confer 
with  architects  Chiarelli  and  Kirk  (TR  46)  and  that  he 
did  so  (TR  47)  ;  that  at  the  request  of  Mr.  Hill, 
respondent  hired  William  Equipment  Company  to  se- 
cure a  drill  log  (TR  47)  and  that  he,  Waxberg,  paid 
for  the  same  (TR  48) ;  that  he  caused  a  survey  to  be 
made  at  request  of  Appellants  (TR  48)  ;  that  Appel- 
lee made  ''three  or  four"  trips  to  Seattle  on  the 
project  and  that  an  FHA  Commitment  was  issued 
(TR  49). 

Mr.  Waxl)erg  further  testified  that  after  the  FHA 
Commitment  was  secured,  both  he  and  the  architects 
were  "kicked  out"  (TR  51).  He  went  on  to  testify 
that  in  May,  1950,  Mr.  Hill  proposed  that  Waxberg 
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pay  to  Hill  the  sum  of  fifty  thousand  dollars  of  the 
builder's  expected  profit  and  when  he  refused,  Mr. 
Hill  dismissed  him  and  ended  all  relationships  (TR 
52-54). 

After  Plaintiff  below  rested  his  case,  a  motion  was 
made  for  a  directed  verdict  by  Defendants'  attorney 
(TR  167).  Later,  Appellee  elected  to  stand  on  his 
third  cause  of  action  (TR  182)  and  (TR  203)  with 
leave  of  the  Court,  Plaintiff  below  filed  his  third 
amended  complaint  to  conform  to  the  testimony  of 
Waxbers^  which  went  into  the  record  without  objec- 
tion. 

Glenn  Roy  Sumter,  President  of  Washington  Mort- 
gage Company,  was  the  first  witness  for  Defendant 
below  who  testified  as  to  meeting  Mr.  Waxberg  and 
traveling  in  company  with  him  to  Jlmeau  in  connec- 
tion with  the  subject  matter  of  this  case  (TR  225-226). 

That  he,  Sumter,  prepared  the  application  for  the 
FHA  mortgage  for  the  building  involved  in  this  action 
on  which  Waxberg  was  a  co-sponsor.  Mr.  Sumter 
further  testified  (TR  220-221)  as  follows: 

'^Q.  Now,  let  me  ask  you,  do  you  know  why 
Mr.  Waxberg  is  shown  as  iiarticipating  to  the 
extent  of  forty-five  thousand  dollars  here  in  the 
application  ? 

A.  Yes.  As  I  previously  stated  at  that  time 
Mr.  Hill  did  not  have  the  resources  to,  other  than 
land,  to  construct  it,  or  finance  the  equity  recjuire- 
ments  and  forty-five  thousand  of  the  contractor's 
allowable  fee  was  to  be  used  as  equity  capital. 

Q.  And  do  you  know  why  Mr.  Waxberg 's 
name  was  placed  on  the  application? 
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A.  As  I  recall  at  that  time  he  was  interested 
in  building  the  proposed  building  for  them." 

and  at  TR  266-268  on  re-cross  as  to  the  value  of  the 
FHA  Commitment  which  Mr.  Waxberg  co-sponsored, 
we  find: 

"Q.     Now  you  say  there  is  another  section  im- 
der  which  this  building  could  have  been  built ;  why 
didn't  you  use  that  instead  of  revising  this  origi- 
nal commitment? 
******* 

A.  The  matter  of  fees.  He  paid  three  and 
one-half  per  thousand  for  the  processing  of  this 
application.  In  order  to  switch  to  a  Section  207 
he  would  lose  his  entire  fee.  Also  the  charter 
under  which  the  608  's  were  controlled  by  the  Fed- 
eral Housing  Administration  were  far  more  leni- 
ent than  the  charter  under  Section  207. 
******* 

Q.     How  much  would  that  amount  to? 
A.     Aromid  forty-eight  hundred  dollars. 
******* 

A.  Yes,  it  was  worth  forty-eight  hundred  dol- 
lars. 

Q.  In  terms  of  cash,  and  in  terms  of  leniency 
and  oi^eration  it  could  be  an  unmeasurable  value 
but  nevertheless  in  terms  of  dollars  and  cents  of 
considerable  value  to  an  owner,  is  that  right? 

A.    Yes. 
******* 

Q.  Up  to  this  point  then  at  least  there  have 
been  ])enefits  gained  under  the  commitment  which 
Mr.  Waxberg  co-sponsored? 

A.  I  think  forty-eight  hundred  dollars  or 
thereabouts  is." 


At  TR  271  Mr.  Waxberg  was  called  to  testify  for 
the  defendants  below.  Counsel  for  Mr.  Hill  examined 
at  length  as  to  how  Waxberg  arrived  at  a  figure  of 
forty-three  days  time  spent  on  the  project  commencing 
on  TR  276-278. 

Rudell  P.  Hill,  the  Appellant  was  the  next  witness 
and  first  testified  that  Waxberg  was  a  co-sponsor  for 
the  FHA  Commitment  and  had  agreed  to  leave  forty- 
five  thousand  dollars  of  the  builder's  profit  in  the 
building  and  at  (TR  298)  : 

''Q.     Was  the,  was  a  commitment  issued  on  the 
basis  of  this  application? 
A.     It  was." 

Mr.  Hill  at  TR  303-304  testified  that  it  was  Wax- 
berg w^ho  breached  their  agreement  and  his  testimony 
was  generally  confiicting  as  to  material  points  with 
that  of  Waxberg,  concerning  who  was  at  fault. 

1  It  appears  from  the  general  testimony  of  both  con- 
testants that  there  was  some  sort  of  agreement  be- 
tween them.  Both  ])arties  agreed  that  a  commitment 
for  FHA  approval  was  applied  for  by  them;  that  if 
a  commitment  was  not  granted  the  Appellee  Waxberg 
was  to  forget  his  loss,  but  if  a  commitment  was 
issued  Waxberg  was  to  build  the  structure. 

Mr.  Hill  testified  he  wanted  Waxberg  to  build  the 
building,  it  was  agreed  the  commitment  was  issued 
and  thereafter  the  parties  fell  into  dispute,  each  claim- 
ing the  other  at  fault. 

The  Court  left  the  matter  to  the  jury  and  they 
returned  a  verdict  for  $11,067.46  for  the  Appellee. 
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ANSWER  TO  APPELLANTS'  SPECIFICATION  OF  ERRORS. 

Answer  to  errors  specified  are  numbered  to  corre- 
spond with  Appellants'  brief  as  follows: 

1.  Reading  of  the  transcript  discloses  sufficient 
facts  to  submit  the  case  to  jury. 

2.  Rule  15(b)  Federal  Rules  of  Civil  Procedure 
provides  for  amendment  of  pleadings  to  conform  to 
the  evidence  ''upon  motion  of  any  party  at  any  time, 
even  after  judgment"  and  we  believe  the  Court  prop- 
erly allowed  the  filing  of  the  third  amended  complaint 
to  conform  to  the  evidence  and  testimony  that  went 
in  without  objection  of  Defendant  below. 

3.  Again  we  believe  the  transcript  discloses  facts 
worthy  of  consideration  by  the  jury  and  that  a  di- 
rected verdict  would  have  been  error. 

4.  Counsel  believes  that  Defendants'  Requested  In- 
structions No.  1,  2,  4  and  5,  were  improper;  that  the 
Court  acted  properly  in  excluding  them ;  and  that  if 
the  same  had  been  given  they  would  have,  in  effect, 
been  a  directed  verdict  for  Appellants  in  the  Court 
below  which  was  not  warranted  under  the  fact  situa- 
tion. 

5.  The  jury  heard  the  facts  and  it  must  be  assumed 
the  evidence  was  sufficient  to  con^dnce  them  as  to 
their  verdict. 

6.  As  to  the  verdict  being  excessive  we  believe  the 
amount  was  justified  by  uncontradicted  testimony  of 
the  respondent  and  of  Exhibits  admitted  to  evidence 
without  objection  together  with  testimony  of  Appel- 
lants' witnesses,  as  follows: 
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(TR  58)  A.  E.  Waxberg  testified  he 
furnished  service  for  forty- three  (43) 
days  at  a  reasonable  vakie  of  one  hun- 
dred dollars  ($100.00)  per  day $4300.00 

(TR  61)     Hotel  and  other  bills  were 
marked  for  identification  Nos.  1  to  7 .  . .  ? 

(TR    158-163)       Identification    No.    8 
marked  showing  expenses  amounting  to 
$1688.88  less  $92.00  (TR  163)  or.  .....  .      1596.88 

And  at  TR  164-165  Identifications  Nos. 
1,  2,  4,  5,  6,  7  and  8  were  admitted  with- 
out objection ? 

At  TR  276-278  Waxberg  was  cross-ex- 
amined regarding  the  bills 
TR  268  places  the  cash  benefit  of  the 
FHA  Commitment  to  Appellants  at ... .      4800.00 

$10,696.88 

Since  the  total  amount  of  hotel  bills  admitted  in 
evidence  is  not  shown  in  figures  in  the  transcript  and 
since  the  Appellants'  witness,  Glenn  Roy  Sumter, 
stated  at  TR  268  the  FHA  Commitment  had  a  value 
in  addition  to  the  $4,800.00  liquidated  value  it  is  safe 
to  assume  these  facts  would  easily  allow  the  jury  to 
find  an  additional  sum  of  $370.58  to  arrive  at  their 
verdict  of  $11,067.46  (TR  22). 

7.  This  point  hardly  merits  answer  and  is  covered 
in  paragraph  5  supra. 

8.  We  urge  that  granting  a  continuance  was  dis- 
cretionary with  the  lower  Court;  that  the  facts  alleged 
in  the  third  amended  complaint  conformed  to  the  evi- 
dence ;  that  such  facts  went  in  without  objection  by  the 
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then  Defendants '  counsel ;  and  that  no  element  of  sur- 
prise or  prejudice  to  Appellants'  case  was  caused  by 
the  Court's  denial  of  a  motion  to  continue  the  cause 
after  the  jury  had  been  sitting  on  the  case. 

9.  This  point  is  answered  in  paragraph  6  supra. 

10.  After  the  verdict  there  were  no  developments 
warranting  a  new  trial  or  judgment  notwithstanding 
the  verdict. 

11.  Instruction  No.  3  complained  of  was  not  error. 
It  contained  a  true  statement  of  the  case  based  on 
the  testimony  of  both  Plaintiff  and  Defendant  below. 
The  greater  weight  of  the  evidence  was  that  the  Re- 
spondent, Waxberg,  did  not  intend  to  furnish  ser^dces 
and  pay  expenses  for  Appellants  gratuitously  and 
therefore  an  implied  contract  to  pay  for  the  reasonable 
value  could  be  assumed.  The  instruction  left  it  to  the 
jury  to  decide  from  the  facts  which  of  the  parties,  if 
either,  was  at  fault. 


LAW  AND  ARGUMENT. 

I.     EVIDENCE  WAS  SUFFICIENT  TO  ESTABLISH 
A  CASE  FOR  THE  JURY. 

Appellee  has  proceeded  in  this  cause  on  the  theory 
of  unjust  enrichment  and  that  there  arose  between  the 
parties  a  quasi  contract  or  implied  agreement  that  Re- 
spondent Waxberg  would  receive  value  for  his  services 
and  expenses  that  benefited  the  Appellant  Hill. 

The  lower  Court  at  TR  285  smnmed  up  a  reason- 
able theory  of  the  case  when  the  judge  stated  in  part: 


''He  (Waxberg)  didn't  expect  or  have  any 
agreement  for  dollars  and  cents  payment  by  the 
Hills  to  him,  but  he  expected  something  in  return 
for  his  services  *  *  *" 

At  TR  45  we  find  testimony  of  Appellee : 

"Q.  (By  Mr.  Hepp.)  As  a  result  of  these  dis- 
cussions you  had  with  Mr.  Hill  or  that  he  had 
with  you  was,  was  there  any  agreement  formed 
between  the  two  of  you? 

A.     A  verbal  agreement,  yes. 

Q.     When  did  that  occur,  sir? 

A.  Well,  I  would  say  that  it  more  or  less 
growed  as  we  progressed  with  the  deal.  I  was 
led  to  believe  that  I  was  going  to  do  the  building 
of  this.  All  we  had  was  a  mutual  understanding 
and  he  kept  calling  me  from  time  to  time.  He 
would  be  in  Seattle,  he  would  call  me  to  do  this 
and  ask  me  to  do  that  and  I  naturally  thought 
that  and  he  led  me  to  believe  that  we  were  going 
to  put  up  the  building  together." 

Troyer  v.  Fox  at  298  Pac.  733  states : 

(4)  Both  express  and  implied  contracts  grow 
out  of  intentions  of  parties  to  transaction,  and 
in  each  case  there  must  be  a  meeting  of  the  minds. 

And  at  (4)  page  739: 

''A  true  implied  contract  is  an  agreement  of  the 
parties  arrived  at  from  their  acts  and  conduct 
viewed  in  the  light  of  surrounding  circumstances, 
and  not  from  their  words  either  spoken  or  writ- 
ten. Like  an  express  contract,  it  grows  out  of  the 
intention  of  the  parties  to  the  transaction,  and 
there  must  be  a  meeting  of  the  minds.  Such  a 
contract  differs  from  an  express  contract  only  in 
the  mode  of  proof." 
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TR  46-50  sets  out  services  performed  and  ex- 
penses incurred  by  Mr.  Waxberg  for  Mr.  Hill  includ- 
ing the  FHA  Commitment. 

Then  Waxberg  testified  at  TR  51: 

^'Q.     Did  you  build  this  building  for  Mr.  Hill? 
A.    No. 
Q'.    Why  not? 

A.    Well,  to  put  it  in  plain  words,  I  was  kicked 
out. 

Q.    By  whom  ? 

A.     I  would  say  by  Mr.  Hill." 

In  Thurston  v.  Nutter,  47  A.L.R.  1156  (134  Atl. 
506)  at  page  1161  in  text  we  find : 

"But  if  the  agreement,  instead  of  being  contended 
by  the  Plaintiff  or  by  the  Defendant,  was  not 
completed  because  there  was  not  a  clear  accession 
on  both  sides  to  one  and  the  same  set  of  terms 
(Wiswell  V.  Bresnahan,  84  Me.  398,  24  Atl.  885), 
or  a  complete  mutuality  of  engagement  so  that 
each  one  had  the  right  at  once  to  hold  the  other  to 
a  positive  agreement  {Preble  v.  Hunt,  85  Me.  267, 
27  Atl.  151),  then  the  Plaintiff  could  maintain  an 
action  on  a  quantum  meruit  because,  where  one 
party  renders  services  beneficial  to  another  under 
circumstances  that  negative  the  idea  that  the  serv- 
ices were  gratuitous,  and  the  party  to  whom  the 
services  are  rendered  knows  it  and  permits  it  and 
accepts  the  benefit,  he  is  bound  to  pay  a  reason- 
able compensation  therefor.  That  is  because  such 
facts  and  circumstances  justify  a,  presumption 
that  the  party  to  whom  the  services  are  rendered 
must  have  requested  them,  and  therefore  the  law 
implies  a  promise  on  his  part  to  pay  for  them. 
Waclleigh  v.  Katahdin  Pulp  d;  Paper  Co.  116  Me. 
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113,  100  Atl.  150.  We  think  the  circumstances 
here  satisfy  the  rule,  if  the  minds  of  the  parties 
did  not  meet.  The  amount  of  benefit  to  the  De- 
fendant would  be  a  question  of  fact  for  the  de- 
termination of  the  jury."    (Emphasis  ours.) 

In  the  case  at  bar  the  testimony  is  rex)lete  with 
benefits  to  Mr.  Hill  as  the  result  of  Mr.  Waxberg's 
services  (TR  46-50;  220-221;  266-268),  etc.  Nowhere 
is  there  testimony  at  the  trial  that  the  services  and 
expenses  were  furnished  gratuitously.  Conversely,  the 
agreement  in  effect  was  that  Waxberg  was  to  help 
secure  an  FHA  Commitment  and  if  a  commitment 
was  granted  then  Waxberg  was  to  construct  a  building 
for  Hill. 

At  TR  123  we  note  Waxberg  on  cross-examination: 
''A.  Well,  you  must  remember  that  this  is  not 
bidding  on  a  job.  This  is  strictly  promoting 
enough  plans  and  specifications  in  order  to  obtain 
an  FHA  mortgage  and  this  is  not  bidding  on  it. 
It  is  just  helping  Mr.  Hill  get  this  FHA  mortgage 
is  what  that,  that  is  all  that  is. 

Q.  So  actually  uj)  to  that  time  you  had  no 
firm  agreement  with  Mr.  Hill  to  build  any  kind 
of  a  building,  did  you? 

A.  Well,  I  certainly  did.  I  wouldn't  go  down 
to  Seattle.  I  wouldn't  have  been  working  on  this 
thing  all  the  time.  My  name  wouldn't  be  on  the 
commitment  or  application  if  there  hadn't  been 
some  agreement  and  we  had  to  hurry  things  in 
order  to  get  under  the  deadline  and  if  it  hadn't 
been  for  that  application  and  commitment  issued 
under  the  deadline  there  would  be  no  Polaris 
Building  today  because  there  wouldn't  have  been 
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an  application  in  for  a  commitment  issued  which 
had  been  revised  after  the  commitment  was  is- 
sued, I  was  through." 

Brotvn  v.  Crown  Gold  Milling  Co.,  89  Pac.  86: 

''(2)  In  an  action  to  recover  the  reasonable 
value  of  services  performed,  that  a  contract 
claimed  to  have  been  entered  into  between  the 
parties  was  so  indefinite  that  it  could  not  be  made 
the  basis  of  recovery  is  immaterial,  where  evi- 
dence as  to  the  contract  was  introduced  to  show 
the  terms  and  nature  of  Plaintiff's  employment, 
and  together  with  proof  of  its  breach,  was  to  be 
used  as  a  basis  of  recovery  for  reasonable  value. 

(3)  Where  an  employee  is  discharged  without 
cause  during  the  term  of  his  employment,  he  may 
regard  the  contract  as  rescinded,  sue  on  a  quan- 
tum meruit,  and  recover  the  reasonable  value  of 
his  services  as  if  the  special  contract  of  employ- 
ment had  never  been  made,  Avhether  the  contract 
was  valid  or  invalid." 

It  does  not  seem  just  or  reasonable  that  the  Appel- 
lant should  be  allowed  to  ''imjustly  enrich"  himself 
where  the  testimony  is  replete  with  statements  that 
Appellee  Waxberg  did  not  intend  to  work  for  nothing 
and  where  he  was  requested  to  do  things  by  and  for 
Mr.  Hill  as  witness  some  of  Waxberg 's  testimony: 

AtTR47: 

"A.  Well,  about  the  first  thing,  Mr.  Hill  was 
in  Seattle  as  I  recall,  he  phoned  me  and  wanted 
me  to  get  a  drill  down  on  the  ground  as,  to,  for 
the  foundation,  what  would  be  required  for  the 
foundation  of  the  building." 
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And  at  TR  48: 

"Q.  Well,  under  the  similar  circumstances  I 
had  Edgar  Philleo  make  a,  take  a  survey  of  the 
grounds  and  adjacent  buildings  and  make  a  plot 
plan  which  was  agreed  by  Mr.  Hill.  He  asked 
me  to  get  this  work  done." 

46  American  Jurisprudence,  page  99,  in  the  second 
paragraph  recites: 

''It  is  a  general  principle,  underlying  various 
legal  doctrines  and  remedies,  that  one  person 
should  not  be  permitted  unjustly  to  enrich  him- 
self at  the  expense  of  another,  but  should  be  re- 
quired to  make  restitution  of  or  for  property  or 
benefits  received,  retained  or  approiiriated,  where 
it  is  just  and  equitable  that  such  restitution  be 
made,  *  *  *" 

In  the  case  at  bar  Appellant  Hill  benefitted  as  the 
result  of  Waxberg's  efforts  both  insecuring  data  for 
building  plans  as  well  as  the  essential  role  in  secur- 
ing the  FHA  Commitment  later  used  in  a  revised 
form  (TR  124  and  TR  266-268). 

The  Appellants'  enrichment  is  a  direct  and  imme- 
diate, not  an  indirect  or  collateral,  consequence  of 
the  acts  of  Appellee  Waxberg. 

In  re  Estate  of  Walton,  238  N.W.  577 : 

"It  is  elementary  that  ordinarily  where  one  per- 
son performs  services  for  another  which  are 
known  to  and  accepted  by  him,  the  law  implies 
a  promise  to  pay  therefor." 

And  on  cross-examination  at  TR  146-147  Wax- 
berg testified  that  the  usual  method  was  to  recover 
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expenses  only  if  the  contractor  built  the  building,  and 
showing  a  difference  in  the  instant  case.  In  part  the 
testimony  was : 

^'Q.  And  that  is  what  was  anticipated  in  this 
case,  you  and  Rudy  are  going  in  together,  build 
this  building,  you  were  going  to  build  the  build- 
ing and  any  expenditures  the  same  as  Rudy  spent 
his  time  on  the  thing,  to  you  by  way  of  the  profits 
in  the  building,  to  him  by  ownership  in  the  build- 
ing'? 

A.  Well,  this  is  a  little  different  situation. 
Had  Rudy  come  with  plans  and  specifications,  this 
building  as  it  is  now,  how  much  will  you  build 
this  building  for  and  I  give  him  a  figure  then  I 
am  out,  hut  I  helped  promote  this  deal.  (Italics 
ours.) 

Q.     I  know  you  did.   (Italics  ours.) 

A.  And  it  is  altogether  different  than  normal 
contracting  operations. ' ' 

Certainly  this  is  not  the  testimony  of  a  man  who 
intended  his  services  to  be  gratuitous.  It  is  true  that 
had  Waxberg  built  the  building  he  would  have  re- 
covered his  expenses  from  the  profits,  if  any.  Why 
did  he  not  build  the  structure? 

(TR  54)  testimony  of  Waxberg  on  direct: 

"Q.  You  refused  Mr.  Hill's  proposal  of  giv- 
ing him  fifty  thousand  dollars  out  of  the  money 
that  FHA  designates  to  you  as  a  builder? 

A.     That's  right. 

Q.  Is  that  when  you  were  dismissed,  Mr. 
Waxberg  ? 

A.  Yes,  that  is  when  Mr.  and  Mrs.  Hill  left 
my  room  and  I  never  saw  them  after  that  for 
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months.  I  tried  to  contact  them  but  I  couldn't 
get  yes  or  no  out  of  them. 

Q.  Have  you,  were  you  at  that  time  and  since, 
ready,  willing  and  able  to  perform  your  agree- 
ment with  the  Hills  in  constructing  that  building  ? 

A.  I  was  any  time  that  the  plans  would  have 
been  completed  so  that  I  could  give  a  definite 
figure,  I  was  ready  to  go  and  able  to  go. 

Q.  Do  you  know  whether  a  building  was  ever 
constructed  on  these  premises'? 

A.    Yes. 

Q.  Do  you  know  who  constructed  that  build- 
ing? 

A.     S.S.Mullen." 

And  on  cross-examination  of  Waxberg  at  TR  145: 
"Q.     No,  I  say  though  after  the  commitment 
was  issued  and  before  you  were  kicked  out,  did 
you  ever  talk  dollars  to  Rudy? 

A.  No,  other  than  what,  I  remember  one  dis- 
cussion about  that  if,  I  was  to  kick  back  fifty 
thousand  dollars  to  him." 

And  continuing  at  TR  148: 

''Q.  Well,  now,  Al,  when  was  this  discussion 
when  he  demanded  the  fifty  thousand  dollar  kick- 
back? 

A.  Oh,  yes,  that's  right,  too.  That  was  in  New 
Washington  Hotel,  I  remember  that,  but  what 
date.  That  must  have  been  after  the  commit- 
ment was  issued." 

Appellee  concedes  that  Waxberg  was  at  the  outset 
to  be  reimbursed  for  his  preliminary  services  by  con- 
structing the  building  for  Hill  but  the  weight  of  the 
testimony  was  to  the  effect  that  Apj^ellant  Hill  made 
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the  construction  impossible.  We  believe  the  follomng 
case,  though  concerning  a  will  rather  than  a  contract 
is  in  point : 

Martm  v.  Wright's  Adm'rs,  28  Am.  Dec.  468: 
"Where  one  performs  services  for  another  mider 
a  mutual  understanding  that  the  latter  will  make 
compensation  therefor  by  a  legacy  in  his  will,  such 
ser^dces  are  not  gratuitous,  and  if  the  recipient 
of  them  does  not  give  the  expected  legacy,  an 
action  lies  against  his  representative  for  their 
value. ' ' 

Also  called  to  attention  is: 

Pierson  v.  Pierson,  115  P.  2d  742 

"  (10)  Where  one  x>arty  to  a  contract  for  serv- 
ices renders  it  impossible  for  the  other  party  to 
carry  out  the  contract,  the  latter  may  recover 
on  a  quantum  meruit  for  services  rendered  up  to 
the  time  of  the  breach." 

Or  did  the  Appellants  Hill  merely  use  Waxberg 
and  at  some  time  in  their  dealings  after  they  had 
safely  secured  the  FHA  Commitment,  conceiye  the 
intent  of  securing  another  contractor  more  amendable 
to  his  or  their  terms? 

Boardman  v.  Ward,  42  N.W.  202,  12  Am.  St.  Rep. 
749: 

''Where  a  person,  under  a  mistake  of  fact,  is 
induced  by  fraud  or  concealment  of  another  to 
perform  for  him  valuable  services,  the  law  implies 
an  obligation  to  pay  what  tlie  services  are  reason- 
ably worth,  and  assumpsit  lies  to  recover  the 
same,  although  when  rendered  there  was  no  ex 
pectation  that  they  should  be  paid  for." 
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In  addition  to  testimony  already  quoted  as  to  Wax- 
berg  being  ''kicked  out"  of  the  deal,  we  find  many 
more  references  to  the  breach  caused  by  Mr.  Hill  at 
TR  53-54,  69  and  at  TR  145-148,  concerning  the 
"kickback"  of  fifty  thousand  dollars  to  Mr.  Hill  for 
Waxberg  to  construct  the  building. 

Appellee  cannot  agree  that  the  case  of  Baker  <& 
Company  v.  Ballantine  &  Sons,  20  Atl.  2d  82,  et  seq. 
cited  in  Appellants'  brief  is  in  point.  Using  Appel- 
lants' quotation  is  part  from  page  84: 

a*  *  *  ^^^  ^^  appears  in  Baker's  own  testimony 

fthat  he  talked  to  Healey  about  certain  advertis- 
ing he  was  doing  and  the  latter  stated  that  the 
Defendant  ivould  not  pay  for  that."  (Italics  ours.) 

There  is  no  statement  of  Mr.  Hill  in  the  record  that 
he  would  not  jjay  for  Waxberg 's  services  if  Waxberg 
did  not  construct  the  building. 

A  case  very  similar  to  the  one  at  bar  and  which  is 
more  eloquent  than  counsel  is  cited  as  follows: 

City  Ice  <&  Fuel  Co.  v.  Bright,  73  F.  (2d)  461. 

This  was  an  action  for  compensation  for  data  fur- 
nished Appellant  and  used  by  it.  The  first  count  of 
Plaintiff  in  lower  Court  alleged  an  express  contract; 
the  second  was  based  on  quantum  meruit. 

The  Court  directed  a  verdict  for  Defendant  upon 
the  count  alleging  an  express  contract,  but  submitted 
the  case  on  quantum  meruit  to  the  jury. 

In  the  syllabus  we  find: 

"3.    Law  will  imply  a  contract  to  pay  for  in- 
formation from  circumstances  that  party  to  whom 
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furnished  recognized  its  merit,  accepted  it,  and 
made  full  use  thereof  as  basis  for  purchase  of  ice 
plants  and  businesses."    (Supported  by  4  and  5.) 

"6.  One  accepting  another's  services  need  not 
have  believed  that  latter  expected  pay  therefor  to 
become  liable  for  compensation,  but  is  bound  to 
pay  if  he  should  have  understood,  as  a  reasonable 
man,  from  what  he  knew,  that  pay  was  expected. ' ' 
(63  N.E.  947.) 


II.    DEFENDANTS'  REQUESTED  INSTRUCTIONS. 

As  elsewhere  stated  herein  under  Specification  of 
Errors,  we  believe  the  then  Defendants'  instructions 
were  properly  refused  in  that  to  have  given  them 
would  have  in  effect  been  a  directed  verdict  unwar- 
ranted under  the  evidence. 

Appellants  chose  to  ignore  all  testimony  as  to  Ap- 
pellee expecting  compensation  in  the  form  of  a  con- 
struction contract,  and  argued  that  Hill  w^as  entitled 
to  the  benefits  without  any  compensation  therefor. 
A  more  flagrant  case  of  unjust  enrichment  can  hardly 
be  imagined  and  apparently  the  jury  was  of  that 
opinion. 


III.     COURT'S  INSTRUCTIONS. 

The  Court's  Instruction  No.  Three  contains  a  clear 
and  concise  statement  of  the  evidence  in  the  case. 

Certainly  Appellants  cannot  prevail  under  any  type 
of  contract  if  their  fault  is  the  reason  for  an  agree- 
ment not  being  completed. 
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Mr.  Waxberg  testified  at  TR  68 : 

"A.  Well,  it  was  a  mutual  agreement  that  I 
was  to  be  the  builder  and  he  (Hill)  was  to  be 
the  owner  of  the  building  and  I  was  to  get  for 
my  risk  and  my  share  of  the  profit  would  be  what 
the  FHA  allows  which  is  six  per  cent  on  the  total 
amount  of  the  commitment.  See  in  other  words, 
the  builder's  fee,  which  is  standard  all  over  the 
country,  is  six  per  cent  of  the  commitment. 

Q.  You  mutually  agreed  with  Mr.  Hill,  now 
there  must  have  been  more  to  it.  What  was  all 
contained  in  that  agreement,  if  anything  more  ? 

A.  Well,  that  I  was  to  help  promote  the  build- 
ing and  help  get  the  plans  completed  and,  which 
I  did  everything  I  could.  We  got  the  commit- 
ment." 

And  at  TR  313  on  cross-examination  by  Mr.  Mc- 
Nabb,  Hill  stated: 

"Q.  Mr.  Hill,  were  you  willing  that  Mr.  Wax- 
berg should  build  this  building? 

A.  Yes.  I  should  have  preferred  a  local 
builder  on  the  building. 

Q.    Why  did  he  not  build  it  ? 
A.     Because  I  could  not  j)ay  the  price  he  asked 
to  build  it." 

But  see  TR  54  by  Waxberg  on  direct : 

"Q.  You  refused  Mr.  Hill's  proposal  of  giving 
him  fifty  thousand  dollars  out  of  the  money  that 
FHA  designates  to  you  as  a  builder? 

A.     That's  right. 

Q.  Is  that  when  you  were  dismissed,  Mr.  Wax- 
berg? 

A.    Yes.  *  *  *" 
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And  asrain  at  TR  94  on  cross-examination  of  Wax- 


•"to 


berg : 

''Q.  (By  Mr.  MoNabb.)  Now,  I  believe  you 
testified  on  direct  examination  that  not  only  you 
Imt  Chiarelli  and  Kirk  and  Orsini  were  all  fired? 

A.     That's  right. 

Q.     As  quickly  as  the  commitment  was  issued. 

A.     That's  right." 

The  testimony  merely  shows  an  agreement  of  sorts 
between  the  parties.  The  understanding  between  them 
in  the  light  of  surrounding  circumstances  and  events 
was  such  as  to  imply  an  obligation  on  the  part  of  Hill 
to  pay  Waxberg  for  the  reasonable  value  of  benefits 
retained  by  Hill. 

The  implication  is  there  by  law  and  the  jury  was 
properly  instructed  as  to  quantum  meruit  where  In- 
struction No.  Three  stated : 

"*  *  *  for  the  value  of  the  benefit  which  the 
defendant  received  as  a  result  of  plaintiff's  serv- 
ices and  expenditures." 

The  fact  that  the  lower  Court  did  not  use  the  words 
'implied  contract"  or  ^'quantimi  meruit"  in  no  wise 
lessens  its  presence,  nor  would  the  inclusion  of  such 
language  have  benefited  Api^ellant, 

If  it  were  true  that  both  parties  were  at  fault,  none- 
theless. Hill  should  not  be  allowed  to  unjustly  enrich 
himself  at  Waxberg's  expense. 

Even  if  the  instruction  is  questioned  by  the  Appel- 
late Court,  the  almost  conclusive  evidence  favoring 
Appellee  should  be  considered  as  in: 
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United  States  Potash  Co.  v.  McNutt,  70  P.  (2d) 
126 

''18.  Party  is  not  entitled  to  a  second  trial 
where  correct  verdict  is  inescapable  conclusion 
from  facts  found  by  the  jury  in  response  to  erro- 
neous instruction." 


IV.     EXCESSIVE  VERDICT. 

We  believe  that  in  the  answer  to  Specification  of 
Errors  supra  it  is  established  the  verdict  is  not  ex- 
cessive (TR  58,  61,  158-163,  164-165,  276-278,  and  268). 

The  testimony  of  Mr.  Waxberg  (TR  40)  showed  he 
had  been  a  builder  and  contractor  for  about  thirty 
j  years.  As  such  he  was  certainly  qualified  to  testify 
as  to  the  value  of  his  time.  This  together  with  proven 
expenses  and  the  testimony  of  Mr.  Sumter  for  Mr. 
Hill,  none  of  which  was  controverted  by  the  defense, 
established  the  basis  for  the  jury's  findings. 


CONCLUSION. 

It  is  urged  that  the  jury  heard  the  testimony  and 
viewed  the  evidence  and  the  demeanor  of  the  parties 
and  their  witnesses,  and  fairly  arrived  at  their  verdict. 

It  is  di;fficult  to  fathom  the  mind  of  the  Appellants 
and  to  find  any  justification  for  refusal  to  pay  for  the 
benefits  had  and  retained  by  him  as  the  direct  result 
of  Appellee's  efforts  and  services. 
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Waxberg's  testimony  throughout  indicated  that  he 
always  expected  to  be  compensated  in  some  form  for 
his  efforts,  and  nowhere  does  Mr.  Hill  urge  that  the 
services  were  considered  gratuitous. 

The  parties  had  a  fair  trial  and  the  decision  of  the 
lower  Court  should  be  affirmed. 

Dated,  Fairbanks,  Alaska, 
July  16,  1956. 

Respectfully  submitted, 
R.  J.  MgNealy, 
Everett  W.  Hepp, 
By  R.  J.  McNealy, 

Attorneys  for  Appellee. 
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ARGUMENT 

,  The  Evidence  Was  Insufficient  to  Establish  a  Case  for 
the  Jury. 

The  respondent  has  kirgely  ignored  that  portion  of 
tie  respondent's  testimony  which  explains  his  reason 
r  purpose  in  devoting  his  time  to  the  preliminary  de- 
ails  of  the  construction  project.  The  respondent's 
sstimony  establishes  that  he  was  not  interested  in  just 
;2eing  that  an  FHA  commitment  was  issued  (Tr.  125, 
44,  145,  146).  He  was  interested  in  the  issuance  of  a 
Duunitment,  based  upon  plans  and  specifications,  that 

ould  insure  a  profit  for  the  building  contractor.  The 
?spondent  testified  as  follows  (Tr.  126)  : 

"That's  right.  That  is  the  reason  I  spent  all  this 
time  to  see  that  we  get  a  building  the  specifications 
and  so  forth  that,  so  that  I  could  make  a  reasonable 
profit." 

[1] 


This  is  understandable.  Any  contractor  devotes  certai 
time  and  effort  to  insure  that  if  he  undertakes  a  coi 
struction  project  he  will  make  a  profit.  However,  sue 
activities  are  not  for  the  benefit  of  the  owner,  but  ir 
stead  are  primarily  for  the  contractor's  own  benefi 
Such  is  the  case  here. 

The  instructions  given  by  the  trial  court  do  not  prf 
sent  to  the  jury  the  issue  of  the  respondent's  intentio: 
in  carrying  out  these  activities.  Even  though  the  re 
spondent's  activities  were  intended  primarily  for  hi 
own  benefit,  under  the  court 's  instructions,  if  there  wa  ■ 
any  resulting  benefit  to  appellants,  the  jury  was  per 
mitted  to  find  against  the  appellants  to  the  extent  o;' 
such  benefit.  Appellants  submit  that  this  is  not  a  cor 
rect  interpretation  of  the  law.  See  Annotation,  Impliec 
Agreement  Repelled,  54  A.L.R.  548  and  the  decisions 
therein  cited.  Appellants'  requested  instructions  wouk 
have  properly  submitted  the  issue  of  the  respondent 't 
intent  to  the  jury.  ^ 

The  decisions  of  Estate  of  Walton,  213  la.  104,  23^ 
N.W.  577  (1931)  and  City  Ice  <&  Fuel  Co.  v.  Bright,  ( 
Cir.  1934,  73  F.(2d)  461,  cited  by  respondent,  state  onh 
that  where  services  are  performed  for  another,  under 
circumstances  where  it  should  be  known  that  compensa- 
tions is  expected,  a  promise  to  pay  will  be  implied.  The 
services  performed  here  were  rendered  primarily  for 
the  respondent's  own  benefit  and  not  "for  another." 

The  appellants  have  no  quarrel  with  the  language 
quoted  by  the  respondent  from  the  decision  of  Pierson 
V.  Pierson,  63  Ida.  1,  115  P.(2d)  742  (1941),  stating, 
tliat  where  one  party  renders  it  impossible  for  the  othei* 


b  perform  the  contract  the  latter  may  recover  in  quan- 

tm  meruit  for  services  rendered  up  to  the  time  of  the 
each.  However,  the  theory  set  forth  in  this  quotation 
^^as  not  submitted  by  the  trial  court  to  the  jury.  Instead 
ihe  jury  was  instructed  that  if  both  parties  were  at 
ault  the  respondent  was  entitled  to  recover.  See  Willis- 
Ion,  Contracts  (1937).  §1482  ana  Restatement  of  Con- 
raets  (1932)  §357,  stating  that  recovery  in  quantum 
neruit  would  be  denied  where  the  plaintiff's  breach  of 
pntract  was  wilful  or  deliberate. 

I.  The  Verdict  of  the  Jury  Was  Excessive  in  Amount. 

The  respondent  has  attempted  to  justify  the  amount 
f  the  jury  verdict,  and  on  page  7  of  its  brief,  the  re- 
spondent adds  certain  figures  in  this  connection.  The 
rst  figure  is  $4300.00  and  represents  the  respondent's 
estimony  as  to  the  "value"  of  his  services.  The  re- 
pondent  testified  that  he  spent  forty-three  days  on  the 
roject  and  that  his  services  were  valued  at  one  liun- 
red  dollars  per  day  (Tr.  58).  It  cannot  be  dis]3uted 
^at  the  great  majority  of  the  respondent's  efforts  were, 
ecording  to  his  testimony,  in  connection  with  the  pre- 
minary  work  of  obtaining  the  FHA  commitment  (Tr. 
3,  94,  105,  112,  113,  119,  123).  Yet  the  respondent  has 
Iso  included  in  his  enumeration,  mentioned  above,  the 
filue  of  $4800.00  assigned  to  the  commitment  by  the 
nly  witness  giving  testimony  on  this  j^oint.  The  dupli- 
^tion  is  obvious. 

The  measure  of  damages  under  the  trial  court's  in- 
ructions  was  the  amount  of  benefit  received  by  the 
ppellants  as  a  result  of  the  respondent's  services  and 
^])enditures.  The  respondent  is  not  entitled  to  be  com- 
ciKsated  on  a  dailv  basis  for  liis  time  and  then  add  to 


This  is  imderstaudable.  Any  contractor  devotes  certain 
time  and  effort  to  insure  that  if  he  undertakes  a  con- 
struction project  he  will  make  a  profit.  However,  such 
activities  are  not  for  the  benefit  of  the  owner,  but  in- 
stead are  primarily  for  the  contractor's  owti  benefit 
Such  is  the  case  here.  i 

The  instructions  given  by  the  trial  coiirt  do  not  pre- 
sent to  the  jury  the  issue  of  the  respondent's  intentioi 
in  carrying  out  these  activities.  Even  though  the  re- 
spondent's activities  were  intended  primarily  for  hie 
own  benefit,  under  the  court's  instructions,  if  there  was 
any  resulting  benefit  to  appellants,  the  jury  was  per- 
mitted to  find  against  the  appellants  to  the  extent  ol 
such  benefit.  Appellants  submit  that  this  is  not  a  cor- 
rect interpretation  of  the  law.  See  Annotation,  Implied' 
Agreement  Repelled,  54  A.L.E.  548  and  the  decision> 
therein  cited.  Appellants'  requested  instructions  wouk 
liaA^e  properly  submitted  the  issue  of  the  respondent '.^ 
intent  to  the  jury. 

The  decisions  of  Estate  of  Walto7i,  213  la.  104,  23^ 
N.W.  577  (1931)  and  City  Ice  d  Fuel  Co.  v.  Bright,  i 
Cir.  1934,  73  F.(2d)  461,  cited  by  respondent,  state  onh 
that  where  services  are  performed  for  another,  undei 
circumstances  where  it  should  be  known  that  compensa 
tions  is  expected,  a  promise  to  pay  will  be  implied.  Tb( 
services  performed  here  were  rendered  primarily  foi 
the  respondent's  own  benefit  and  not  "for  another." 

The  appellants  have  no  quarrel  with  the  kanguagi 
quoted  by  the  respondent  from  the  decision  of  Piersoi 
i\  Pierson,  63  Ida.  1,  115  P.(2d)  742  (1941),  statill^ 
that  where  one  party  renders  it  impossible  for  the  othei 


ito  perform  the  contract  the  latter  may  recover  in  quan- 
\tum  meruit  for  services  rendered  up  to  the  time  of  the 
Ibreach.  However,  the  theory  set  forth  in  this  quotation 
jwas  not  submitted  by  the  trial  court  to  the  jury.  Instead 
!ihe  jury  was  instructed  that  if  both  parties  were  at 
fault  the  respondent  was  entitled  to  recover.  See  Willis- 
ton,  Contracts  (1937).  §1482  ana  liestatement  of  Con- 
tracts (1932)  §357,  stating  that  recovery  in  quantum 
fneruit  would  be  denied  where  the  plaintiff's  breach  of 
contract  was  wilful  or  deliberate. 

[I.  The  Verdict  of  the  Jury  Was  Excessive  in  Amount. 

!    The  respondent  has  attempted  to  justify  the  amount 
|)f  the  jury  verdict,  and  on  page  7  of  its  brief,  the  re- 
spondent adds  certain  figures  in  this  connection.  The 
first  figure  is  $4300.00  and  represents  the  respondent's 
testimony  as  to  the  "value"  of  his  services.  The  re- 
spondent testified  that  he  spent  forty-three  days  on  the 
project  and  that  his  services  were  valued  at  one  liun- 
Ired  dollars  per  day  (Tr.  58).  It  cannot  be  disputed 
;hat  the  great  majority  of  the  respondent's  efforts  were, 
Recording  to  his  testimony,  in  connection  with  the  pre- 
iminary  work  of  obtaining  the  FHA  commitment  (Tr. 
p,  94,  105,  112,  113,  119,  123).  Yet  the  respondent  has 
dso  included  in  his  enumeration,  mentioned  above,  the 
ialue  of  $4800.00  assigned  to  the  commitment  by  tlie 
^nly  witness  giving  testimony  on  this  point.  The  dupli- 
ation  is  obvious. 

The  measure  of  damages  under  the  trial  court's  in- 

'truetions  was  tlie  amount  of  benefit  received  by  the 

ppellants  as  a  result  of  the  respondent's  services  and 

Expenditures.  The  respondent  is  not  entitled  to  be  com- 

"iisated  on  a  dailv  ])asis  foi-  liis  lijue  and  then  add  to 


that  figure  the  net  benefit  or  value  resulting  to  the  ap 
pellants  from  the  time  so  spent. 

The  respondent  had  the  burden  of  establishing  thtl 
value  of  the  benefit  which  the  appellants  received  by 
reason  of  the  respondent's  activities  and  expenditures 
If  the  respondent's  estimate  as  to  the  value  of  his  serv-j 
ices  is  accepted,  the  benefit  to  the  appellants  wouldj 
total  $4,300.  The  respondent  failed  to  present  evidence] 
concerning  the  benefit  or  value  to  the  appellant  of  thej 
respondent's  expenses,  and  consequently,  he  failed  toj 
sustain  the  burden  of  proof  with  respect  to  this  item.i 

The  respondent  testified  that  he  performed  services! 
preliminary  in  obtaining  the  FHA  commitment  (Tr.| 
50).  He  also  testified  that  the  appellant,  Mr.  Hill,l 
worked  to  obtain  the  commitment  (Tr.  59),  and  thatj 
the  appellant  hired  a  firm  of  architects  to  prepare  the: 
plans  and  specifications  for  submission  with  the  ap-j 
plication  for  the  commitment  (Tr.  46).  However,  even 
if  the  full  value  of  the  commitment  were  assumed  toj 
result  from  the  respondent's  efforts  and  expenditures, 
its  value  could  not  be  added  to  the  figure  which  the  re- 
spondent gave  as  the  value  of  his  services.  The  verdict 
of  the  jury  was  clearly  excessive  in  amount. 

Respectfully  submitted, 

Landon  &  Aiken, 
Seattle,  Washington 

George  B.  McNabb,  Jr. 
Fairbanks,  Alaska 
Attorneys  for  Appellants. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Montana,  Billings  Division 

No.  1448 

THEODORE  B.  RUSSELL, 

Plaintiff, 

vs. 

THE  TEXAS  COMPANY,  a  Corporation;  FRED- 
ERICK T.  MANNING  DRILLING  COM- 
PANY, a  Corporation;  and  THE  NORTHERN 
PACIFIC  RAILWAY  COMPANY,  a  Corpo- 
ration, 

Defendants. 

REQUEST  FOR  ADMISSION  OF  FACTS 

To:  Ralph  J.  Anderson,  Esq.,  517  Power  Block, 
Helena,  Montana,  Attorney  for  Plaintilf . 

Please  take  notice  that  the  defendants  hereby 
request  the  plaintiff,  pursuant  to  Rule  36  of  the 
Federal  Rules  of  Civil  Procedure,  to  admit  within 
10  days  after  service  of  this  request,  for  the  pur- 
poses of  the  above-entitled  action  only,  and  subject 
to  all  pertinent  objections  to  admissibility  w^hich 
may  be  interposed  at  the  trial,  the  truth  of  the  fol- 
lowing facts: 

1.  A  map  of  the  general  route  over  which  the 
Northern  Pacific  Railroad  Company  proposed  to 
construct  its  railroad  through  the  Territory  of 
Montana  was  filed  in  the  office  in  Washington,  D.  C, 
of  the  Commissioner  of  the  General  Land  Office  of 
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tlie  United  States  of  America  on  February  21,  1872. 
On  April  22,  1872,  the  said  Commissioner  trans- 
mitted to  the  Register  and  Receiver  of  the  local 
land  office  at  Helena,  Montana,  a  map  showing  the 
said  designated  route  of  said  railroad  along  with 
an  order  by  direction  of  the  Secretary  of  Interior 
of  the  United  States  of  America  directing  said 
Register  and  Receiver  to  mthhold  from  sale,  loca- 
tion, pre-emption,  or  homestead  entry  all  the  sur- 
veyed and  unsurveyed  odd-numbered  sections  of 
public  lands  falling  Avithin  the  limits  of  40  miles 
on  either  side  of  said  railroad  as  designated  on  said 
map.  All  of  Section  23,  Township  17  North,  Range 
53  East,  M.P.M.,  was  within  a  distance  of  40  miles 
from  said  railroad  as  designated  on  said  maps.  On 
May  6,  1872,  said  Register  and  Receiver  acknowl- 
edged receipt  of  said  map  and  said  order. 

2.  Thereafter  the  construction  of  that  portion  of 
said  railroad  was  completed  between  Glendive  Creek 
and  the  Tongue  River  in  the  Territory  of  Montana. 
A  map  showing  the  definite,  fixed  and  completed 
location  of  said  portion  was  filed  in  the  office  of  the 
Commissioner  of  the  General  Land  Office  of  the 
United  States  of  America  on  June  25,  1881. 

3.  At  all  times  since  February  21,  1872,  Section 
23,  To^^^lship  17  North,  Range  53  East  of  the  Mon- 
tana Principal  Meridian  has  been,  and  now  is,  an 
alternate  odd-numbered  section  located  less  than 
40  miles  from  the  general  route  proposed  for  said 
line  of  railroad  through  the  Territory  of  Montana ; 
and  at  all  times  on  and  after  June  25,  1881,  said 
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section  of  land  has  been,  and  now  is,  an  alternate 
odd-nnmbered  section  located  less  than  40  miles 
from  and  adjacent  to  that  portion  of  the  definite, 
fixed  and  completed  line  of  said  railroad  as  it  was 
constructed  between  Glendive  Creek  and  the  Tongue 
River  in  the  Territory  of  Montana. 

4.  The  United  States  of  America  surveyed  the 
land  through  the  Teri'itory  of  Montana  and  the 
State  of  Montana  located  within  40  miles  on  either 
side  of  said  definite,  fixed  and  completed  line  of 
railroad  and,  on  September  21,  1900,  caused  a  plat 
of  survey  to  be  filed  with  the  General  Land  Office 
of  the  United  States  of  America,  which  included  all 
of  said  Section  23  in  Township  17  North  of  Range 
53  East  of  the  Montana  Principal  Meridian  which 
showed  the  location  of  said  section  with  respect  to 
said  completed  line  of  railroad. 

5.  The  Northern  Pacific  Railway  Company,  on 
September  22,  1900,  filed  in  the  local  office  of  the 
General  Land  Office  of  the  United  States  of  Amer- 
ica at  Miles  City,  Montana,  its  Place  List  No.  36 
in  which  it  designated,  along  with  other  lands,  all 
of  Section  23,  Township  17  North,  Range  53  East 
of  the  Montana  Principal  Meridian,  which  list  was 
thereafter  on  September  30,  1900,  duly  approved 
by  the  local  land  officers  of  said  General  Land  Office. 
The  said  Place  List  No.  36,  filed  September  22,  1900, 
as  aforesaid,  and  the  approval  of  September  30, 
1900,  by  the  local  land  officers  of  the  said  General 
Land  Office,  except  for  the  description  of  the  lands 
designated  therein,  reads  as  follows,  to  wit: 
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''Land  Department 

"Northern  Pacific  Railway  Company 

"List  No.  36  (Place) 
*  *  State  of  Montana 

"U.  S.  Land  Office  at  Miles  City 

" 19  .. 


"Northern  Pacific  Railway  Company,  the  suc- 
cessor of  the  Northern  Pacific  Railroad  Company, 
under  and  by  virtue  of  the  Acts  of  Congress,  en- 
titled 'An  act  granting  lands  to  aid  in  the  construc- 
tion of  a  railroad  and  telegraph  line  from  Lake 
Superior  to  Pu get's  Sound,  on  the  Pacific  Coast, 
by  the  Northern  Route,'  approved  July  2,  1864,  and 
'A  resolution  authorizing  the  Northern  Pacific  Rail- 
road Company  to  issue  its  bonds  for  the  construc- 
tion of  its  road,  and  to  secure  the  same  by  mortgage, 
and  for  other  purposes,'  approved  May  31,  1870, 
and  under  and  in  pursuance  of  the  rules  and  regula- 
tions prescribed  by  the  Commissioner  of  the  Gen- 
eral Land  Office,  hereby  makes  and  files  the  follow- 
ing list  of  selections  of  public  lands  claimed  by  the 
said  Northern  Pacific  Railway  Company,  as  enuring 
to  it,  and  to  which  it  is  entitled  under  and  by  virtue 
of  the  grants  and  provisions  of  the  said  Act  of 
Congress,  and  the  location  of  the  line  of  route  of 
the  Northern  Pacific  Railroad,  being  for  a  section 

of miles  of  the  same,  commencing  at  Little 

Missouri  River  and  ending  at  Tongue  River,  the 
selections  being  particularly  described  as  follows, 
to  wit: 
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**  (Description  of  lands  designated.) 

''State  of  Minnesota, 
''County  of  Ramsey — ss. 

"I,  Wm.  H.  Phipps  being  duly  sworn,  depose  and 
say,  that  I  am  the  Land  Commissioner  of  the  North- 
em  Pacific  Railway  Company;  that  the  foregoing 
list  of  lands,  which  I  hereby  select,  is  a  correct  list 
of  a  portion  of  the  public  lands  claimed  by  the  said 
Northern  Pacific  Railway  Company  as  enuring  to 
said  Company,  to  aid  in  the  construction  of  a  rail- 
road and  telegraph  line  from  Lake  Superior  to 
Puget  Sound,  on  the  Pacific  Coast,  by  the  northern 
route,  for  which  a  grant  of  lands  was  made  by  the 
act  of  Congress  approved  July  2,  1864,  and  the  joint 
resolution  approved  May  31,  1870;  that  the  said 
lands  are  vacant,  unapproj^riated,  and  are  not  inter- 
dicted mineral  or  reserved  lands,  and  are  of  the 
character  contemplated  by  the  grant,  being  within 
the  limits  of  forty  miles  on  each  side  of  the  line  of 

route  for  a  continuous  distance  of miles, 

being  a  portion  of  the  lands  for  a  section  of 

miles  of  said  railway,  commencing  at  Little  Mis- 
souri River  and  ending  at  Tongue  River. 

"[Seal]  WM.  H.  PHIPPS. 

"Sworn  and  subscribed  before  me  this  twentieth 
day  of  September,  1900. 

"[Seal]        /s/  W.  F.  VON  DEYN, 

"Notary  Public,  Ramsey 
County,  Minnesota. 
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"United  States  Land  Office 
"Miles  City,  Montana 

"Sept.  30,  1900. 

"We  hereby  certify  that  we  have  carefully  and 
critically  examined  the  foregoing  list  of  lands 
claimed  by  the  Northern  Pacific  Railroad  Company, 
under  the  grant,  by  Act  of  Congress  approved 
July  2,  1864,  and  joint  resolution  approved  May 
31,  1870,  and  selected  by  said  Northern  Pacific 
Railway  Company  by  Wm.  H.  Phipps,  the  duly 
authorized  agent,  and  we  have  tested  the  accuracy 
of  said  list  by  the  plats  and  records  of  this  office, 
and  that  we  find  the  same  to  be  correct;  and  we 
further  certify  that  the  filing  of  said  list  is  allowed 
and  approved,  and  that  the  whole  of  said  lands  are 
surveyed  public  lands  of  the  United  States,  and 
within  the  limit  of  40  miles  on  each  side ;  and  that 
the  same  are  not,  nor  is  any  part  thereof,  returned 
and  denominated  as  mineral  land  or  lands,  nor 
claimed  as  swamp  lands;  nor  is  there  any  home- 
stead, pre-emption,  state  or  any  other  valid  claim 
to  any  portion  of  said  lands  on  file  or  record  in 
this  office. 

"We  further  certify  that  the  foregoing  list  shows 
an  assessment  of  the  fees  payable  to  us,  allowed  by 
the  Act  of  Congress  approved  July  1,  1864,  and 
contemplated  by  the  circular  of  instructions  dated 
November  7,  1879,  addressed  by  the  Commissioner 
of  the  General  Land  Office  to  Registers  and  Re- 
ceivers of  the  United  States  Land  Office;  and  that 
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the  said  Company  have  paid  to  the  undersigned,  the 
Receiver,  the  full  sum  of  Eight  Hundred  and  Sixty- 
four  ($864.00)  Dollars,  in  full  payment  and  dis- 
charge of  said  fees. 

"S.  GORDON, 
' '  Register. 

*'JAS.  M.  RHOADES, 
' '  Receiver. ' ' 

6.  Each  year  since  March  1,  1919,  Dawson 
County,  Montana,  has  levied  and  assessed  against 
the  Northern  Pacific  Railway  Company  a  tax  on 
said  company's  reserved  right  of  entry  into  said 
Section  23,  Township  17  North,  Range  53  East  of 
the  Montana  Principal  Meridian,  all  of  which  taxes 
have  been  paid  by  said  company.  " 

You  are  further  notified  that  in  the  event  of  your 
refusal  to  admit  the  foregoing  facts,  defendants  will 
request  the  Court,  pursuant  to  Rule  37  of  the  Fed- 
eral Rules  of  Ci^al  Procedure,  for  an  order  requir- 
ing plaintiff  to  pay  the  reasonable  expenses  in- 
curred in  obtaining  and  making  such  proof,  includ- 
ing reasonable  attorney's  fees. 

Dated  this  5th  day  of  February,  1953. 

COLEMAN,  JAMESON  & 
LAMEY, 

By  CALE  CROWLEY, 

Attorneys  for  Defendants. 
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Of  counsel  for  Defendant  Railway  Company: 

ROBERT  P.  DAVIDSON, 
M.  L.  COUNTRYMAN,  JR. 

Of  counsel  for  Defendants,  The  Texas  Company 
and  Frederick  T.  Maiming  Drilling  Company: 

WALTER  E.  WILLS. 
[Endorsed] :     Filed  February  19,  1953. 


[Title  of  District  Court  and  Cause.] 

RESPONSE  TO  REQUEST  FOR 
ADMISSIONS  OF  FACTS 

To :  Coleman,  Jameson  &  Lamey,  516  Electric  Build- 
ing, Billings,  Montana,  Attorneys  for  Defend- 
ants. 

Plaintiff  hereby  responds  to  the  defendants'  re- 
quest for  admissions  of  facts  on  file  herein,  made 
pursuant  to  Rule  36  of  the  Federal  Rules  of  Civil 
Procedure,  for  the  purposes  of  the  above-entitled 
action  only,  and  subject  to  all  pertinent  objections 
as  to  admissibility  which  may  be  interposed  at  the 
trial,  as  follows: 

1.  Admits  that  a  map  of  the  general  route  over 
which  the  Northern  Pacific  Railroad  Company  pro- 
posed to  construct  its  railroad  through  the  Terri- 
tory of  Montana  was  filed  in  the  office  in  Washing- 
ton, D.  C,  of  the  Commissioner  of  the  General 
Land  Office  of  the  United  States  of  America  on 
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February  21,  1872.  On  April  22,  1872,  the  said  Com- 
missioner transmitted  to  the  Register  and  Receiver 
of  the  local  land  office  at  Helena,  Montana,  a  map 
showing  the  said  designated  route  of  said  railroad 
along  with  an  order  by  direction  of  the  Secretary 
of  Interior  of  the  United  States  of  America  direct- 
ing said  Register  and  Receiver  to  withhold  from 
sale,  location,  pre-emption,  or  homestead  entry  all 
the  surveyed  and  unsurveyed  odd-numbered  sec- 
tions of  public  lands  falling  within  the  limits  of  40 
miles  on  either  side  of  said  railroad  as  designated 
on  said  map.  All  of  Section  23,  Township  17  North, 
Range  53  East,  M.P.M.,  was  within  a  distance  of 
40  miles  from  said  railroad  as  designated  on  said 
maps.  On  May  6,  1872,  said  Register  and  Receiver 
acknowledged  receipt  of  said  map  and  said  order. 

2.  Admits  that  thereafter  the  construction  of 
that  portion  of  said  railroad  was  completed  between 
Glendive  Creek  and  the  Tongue  River  in  the  Terri- 
tory of  Montana.  A  map  showing  the  definite, 
fixed  and  completed  location  of  said  portion  was 
filed  in  the  office  of  the  Commissioner  of  the  General 
Land  Office  of  the  United  States  of  America  on 
June  25,  1881. 

3.  Admits  that  at  all  times  since  February  21, 
1872,  Section  23,  Township  17  North,  Range  53  East 
of  the  Montana  Principal  Meridian  has  been,  and 
now  is  an  alternate  odd-numbered  section  located 
less  than  40  miles  from  the  general  route  proposed 
for  said  line  of  railroad  through  the  Territory  of 
Montana;  and  at  all  times  on  and  after  June  25, 
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1881,  said  section  of  land  has  been,  and  now  is,  an 
alternate  odd-numbered  section  located  less  than  40 
miles  from  and  adjacent  to  that  portion  of  the  defi- 
nite, fixed  and  completed  line  of  said  railroad  as  it 
was  constructed  between  Glendive  Creek  and  the 
Tongue  River  in  the  Territory  of  Montana. 

4.  Admits  that  the  United  States  of  America 
surA^eyed  the  land  through  the  Territory  of  Mon- 
tana and  the  State  of  Montana  located  within  40 
miles  on  either  side  of  said  definite,  fixed  and  com- 
pleted line  of  railroad  and,  on  August  21,  1900, 
caused  a  plat  of  survey  to  be  filed  with  the  General 
Land  Office  of  the  United  States  of  America,  which 
included  all  of  said  Section  23  in  Township  17  North 
of  Range  53  East  of  the  Montana  Principal  Meri- 
dian which  showed  the  location  of  said  section  with 
respect  to  said  completed  line  of  railroad. 

5.  Admits  that  the  Northern  Pacific  Railway 
Company,  on  September  22,  1900,  filed  in  the  local 
office  of  the  General  Land  Office  of  the  LTnited 
States  of  America  at  Miles  City,  Montana,  its  Place 
List  No.  36  in  which  it  designated,  along  with  other 
lands,  all  of  Section  23,  Township  17  North,  Range 
53  East  of  the  Montana  Principal  Meridian,  which 
list  was  thereafter  on  September  30,  1900,  duly 
approved  by  the  local  land  officers  of  said  General 
Land  Office.  The  said  Place  List  No.  36,  filed  Sep- 
tember 22,  1900,  as  aforesaid,  and  the  approval  of 
September  30,  1900,  by  the  local  land  officers  of 
the  said  General  Land  Office,  except  for  the  descrip- 
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tion  of  the  lands  designated  therein,  reads  as  set 
forth  in  said  Request  for  Admissions. 

6.  Admits  that  each  year  since  March  1,  1919, 
Dawson  County,  Montana,  has  levied  and  assessed 
against  the  Northern  Pacific  Railway  Company  a 
tax  on  said  company's  reserved  right  of  entry  into 
said  Section  23,  Township  17  North,  Range  53  East 
of  the  Montana  Principal  Meridian,  all  of  which 
taxes  have  been  jDaid  by  said  company. 

Dated  this  5th  day  of  May,  1953. 

RALPH  J.  ANDERSON, 

Attorney  for  Plaintiff. 

[Endorsed] :     Filed  May  9,  1953. 


[Title  of  District  Court  and  Cause.] 

CLERK'S  CERTIFICATE  TO  SUPPLE- 
MENTAL TRANSCRIPT  OF  RECORD 

United  States  of  America, 
District  of  Montana — ss. 

It  appearing  that  the  parties  hereto,  acting 
through  their  respective  counsel  of  record,  entered 
into  a  stipulation  for  a  correction  of  the  record  on 
appeal  hy  the  filing  of  a  supplemental  record,  pur- 
suant to  the  authority  of  Rule  75  (h)  of  the  Federal 
Rules  of  Civil  Procedure,  and  that  in  response  to 
said  stipulation,  Paul  P.  O'Brien,  Clerk  of  the 
United  States  Court  of  Appeals  of  the  Ninth  Cir- 
cuit, suggested  to  the  parties  hereto  that  they  obtain 
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from  me  a  supplemental  record  and  send  it, to  the 
said  Clerk  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  for  filing, 

Now,  Therefore,  I,  E.  Warren  Toole,  Clerk  of 
the  United  States  District  Court  for  the  District 
of  Montana,  hereby  certify  and  transmit  to  the 
United  States  Court  of  Appeals  for  the  Ninth 
Circuit  by  way  of  a  supplemental  record  on  appeal, 
a  full,  true  and  correct  transcript  of  those  portions 
of  the  record  in  Case  No.  1448  requested,  and  I  do 
hereby  certify  and  return  to  the  Honorable  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  the 
foregoing  transcript  of  the  "Request  for  Admission 
of  Facts"  and  of  the  ''Response  to  Request  for 
Admission  of  Facts"  designated  for  the  Supple- 
mental Record  on  Appeal  herein,  as  appears  from 
the  original  records  and  files  of  said  Court  in  my 
custody  as  such  Clerk. 

Witness  my  hand  and  the  seal  of  said  Court  at 
Great  Falls,  Montana,  this  2nd  day  of  May,  1956. 

[Seal]  E.  WARREN  TOOLE, 

Clerk,  United  States  District  Court  for  the  District 
of  Montana. 

By  /s/  C.  G.  KEGEL, 

Deputy  Clerk. 
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[Endorsed] :  No.  14983.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Theodore  B.  Rus- 
sell, Appellant,  vs.  The  Texas  Company,  a  Corpo- 
ration; Frederick  T.  Manning  Drilling  Company, 
a  Corporation,  and  The  Northern  Pacific  Railway 
Company,  a  Corporation,  Appellees.  The  Texas 
Company,  a  Corporation,  Appellant,  vs.  Theodore 
B.  Russell,  Appellee.  Supplemental  Transcript  of 
of  Record.  Appeals  from  the  United  States  District 
Court  for  the  District  of  Montana. 

Filed  May  7,  1956. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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Appeal  from  the  United  States  District  Court  for  the 
District  of  Montana 


PRELIMINARY  MATTERS 

1.    JURISDICTION  OF  THE  LOWER  COURT  AND 
OF  THIS  COURT 

In  compliance  with  the  rules  of  this  Court  the  appellant, 
leodore  B.  Russell,  presents  the  following  statement  show- 
Rng  the  basis  of  the  jurisdiction  of  the  lower  court  and  the 
basis  of  the  jurisdiction  of  this  Court  to  entertain  this  appeal. 
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This  action  was  brought  by  the  appellant,  Theodore  B. 
Russell,  in  the  District  Court  of  the  United  States  for  the 
District  of  Montana,  Billings  Division,  wherein  the  action  I 
was  Civil  Action  No.  1448.  The  lower  court,  having  orig- 
inal jurisdiction  of  this  cause  by  virtue  of  Section  1332,  28 
U.  S.  C.  A.,  which  reads  as  follows: 

"(a).  The  district  courts  shall  have  original  juris- 
diction of  all  civil  actions  where  the  matter  in  contro- 
versy exceeds  the  sum  or  value  of  $3,000  exclusive  of 
interest  and  costs,  and  is  between:  i 

"(1).     Citizens  of  different  States; 

( 2 ) .  Citizens  of  a  State,  and  foreign  states  or  citi- 
zens or  subjects  thereof; 

( 3 ) .  Citizens  of  different  States  and  in  which 
foreign  states  or  citizens  or  subjects  thereof  are 
additional  parties. 

"(b).     The  word  'States'  as  used  in  this  section  in- 
cludes the  Territories  and  the  District  of  Columbia. 
June  25,  1948,  c.  646,  62  Stat.  930." 

The  action  was  brought  for  the  purpose  of  having  a  pur- 
ported mineral  reservation  of  the  Northern  Pacific  Railway 
Company  on  certain  lands  located  in  Montana  adjudged 
void,  for  the  purpose  of  having  certain  oil  leases  purported- 
ly granted  under  the  said  reservation  adjudged  void  and  that 
the  cloud  created  by  the  purported  mineral  reservation  and 
the  purported  oil  and  gas  lease  be  removed.  In  a  second  and 
third  cause  of  action  the  plaintiff  seeks  judgment  against 
the  Texas  Company  for  damages  on  account  of  the  use  by 
that  company  of  his  land,  both  in  connection  with  drilling 

il 
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operations  thereon  and  in  connection  with  the  Texas  Com- 
pany's operations  on  adjoining  lands.  As  to  the  first  cause 
!of  action,  it  is  alleged  in  paragraph  2  of  the  Complaint  (R. 
3-4)  that  the  amount  in  controversy  is  more  than  the  sum 
lof  $3,000  exclusive  of  interest  and  costs.  This  allegation  is 
i  admitted  by  defendant,  The  Texas  Company  (R.  17)  and 
[by  defendant,  Northern  Pacific  Railway  Company  (R.  37). 
IThe  same  allegation  is  made  by  the  plaintiff  with  reference 
fto  the  second  cause  of  action  (R.  10)  and  the  third  cause  of 
action  (R.12).  The  prayer  of  the  Complaint  seeks  to  have 

declared   void   and   invalid   the   mineral   reservation   upon 

ji 

iilands  which  are  producing  substantial  quantities  of  oil.  See 
plaintiff's  exhibit  No.  10,  a  certified  copy  of  the  records  of 
ijthe  Oil  and  Gas  Conservation  Commission  of  the  State  of 
(Montana.  The  prayer  also  seeks  damages  in  the  amount  of 
$100,000.00  and  in  the  amount  of  $150.00  per  day  from  the 
30th  day  of  October,  1952,  to  and  including  the  2nd  day  of 
December,  1952  (R.  15-16).  Unquestionably,  the  matter  in 
controversy  is  in  excess  of  the  jurisdictional  amount.  See  the 
following  cases: 

Gray  v.  Blight,  CCA.  Colo.  1940,  112  F.  (2d)  696, 
certiorari  denied  61  S.  Ct.  170,  311  U.S.  704,  85 
L.  Ed.  457; 

Wyoming  Rep.  Co.  v.  Herrington,  CCA.  Wyo.  1947, 
163  F.  (2d)   1004. 

The  plaintiff,  Russell,  in  paragraph  No.  1  of  his  Com- 
plaint (R.  3)  alleges  that  he  is  a  cititzen  and  resident  of  the 
State  of  Iowa,  that  the  defendant,  The  Texas  Company,  is 
a  corporation  created,  organized  and  existing  under  and  by 
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virtue  of  the  laws  of  the  State  of  Delaware,  and  that  the  de- 
fendant,  Northern  Pacific  Railway  Companay,  is  a  corpora- 
tion created,  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  Wisconsin.  These  allegations  are  ad- 
mitted  by  the  defendant,  The  Texas  Company  (R.  12)  and  i 
by  the  defendant,  Northern  Pacific  Railway  Company,  (R.i 
37).  The  same  allegations  as  to  the  citizenship  and  resi-l 
dence  of  the  plaintiff  and  as  to  the  state  of  incorporation  of 
the  defendant,  The  Texas  Company,  are  found  in  the  second 
and  third  causes  of  action  (R.  10,  12)  and  are  admitted  by 
the  defendant,  The  Texas  Companay  (R.  33,  34).  The  de- 
fendant, Frederick  T.  Manning  Drilling  Company,  is  no 
longer  in  the  case,  the  action  having  been  dismissed  as  to 
this  defendant,  by  stipulation  of  the  parties  (R.  109,110). 
It  is,  therefore,  apparent  that  the  requisite  diversity  of  citi- 
enship  exists. 

Defendant,  Northern  Pacific  Railway  Companay  filed  a 
motion  for  summary  judgment  (R.  54) .  The  defendant,  The 
Texas  Companay,  filed  a  motion  for  partial  judgment  (R. 
52) .  These  motions  resulted  in  an  order  for  partial  summary 
judgment  made  and  entered  November  23,  1953  (R.  66) 
and  partial  summary  judgment  pursuant  thereto,  also  en- 
tered December  3,  1953  (R.  69).  An  appeal  was  taken  by 
the  plaintiff,  Theodore  Russell,  from  the  partial  summary 
judgment,  which  appeal,  No.  14,246,  was  dismissed  by  this 
Court  as  premature  under  Rule  54-B  of  the  Federal  Rules 
of  Civil  Procedure.  See  Russell  v.  The  Texas  Company  et  al, 
211  F.  ( 2d )  740.  Subsequently,  a  trial  was  had  on  the  20th 
day  of  April,  1955   (R.  171)   resulting  in  a  final  judgmen 
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(R.  126)  incorporating  the  previous  partial  summary  judg- 
ment. Plaintiff's  appeal  from  the  partial  summary  judg- 
ment, entered  on  the  3rd  day  of  December,  1953,  and  from 
jthe  final  judgment,  excepting  only  that  portion  thereof  by 

jwhich  it  is  ordered,  adjudged  and  decreed  that  the  defendant, 

I 

The  Texas  Company,  pay  to  the  plaintiff  the  sum  of  $3,- 
600.00  under  a  contract  between  the  plaintiff  and  the  de- 
fendant. 


This  Court's  jurisdiction  to  hear  and  determine  this  ap- 
peal is  based  upon  Section  1291,  28  U.S.C.A.,  which  provides 
as  follows: 

"The  courts  of  appeal  shall  have  jurisdiction  of  ap- 
peals from  all  final  decisions  of  the  district  courts  of  the 
United  States,  the  District  Court  for  the  Territory  of 
Alaska,  the  United  States  District  Court  for  the  Dis- 
trict of  the  Canal  Zone,  and  the  District  Court  of  the 
Virgin  Islands,  except  where  a  direct  review  may  be 
had  in  the  Supreme  Court.  June  25,  1948,  c.  6^G,  62 
Stat.  929." 

Notice  of  appeal  was  filed  within  time  (R.  132).  The 
requisite  bond  on  appeal  has  been  filed  (R.  133)  and  the 
appeal  has  since  been  prosecuted  with  diligence. 

2.     STATEMENT  OF  THE  CASE 

The  land  involved  in  this  action  is  Section  23,  Township 
17  North,  Range  53  East,  M.P.M.,  Dawson  County,  Mon- 
tana. 

This  section  was  originally  acquired  by  the  defendant, 
Northern  Pacific  Railway  Company  under  an  Act  of  Con- 
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gress,  approved  July  2,  1864,  entitled  "An  Act  granting 
lands  to  aid  in  the  construction  of  a  railroad  and  telegraph 
line  from  Lake  Superior  to  Puget's  Sound,  on  the  Pacific 
Coast,  by  the  northern  route,"  13  Stat,  at  L.  365,  Chap,  217, 
which  was  an  act  providing  for  the  incorporation  of  the  Nor- 
thern Pacific  Railroad  Company,  predecessor  of  the  defend- 
ant Railway  Company.  By  the  terms  of  that  Act,  the  pertinent 
portions  of  which  are  set  forth  in  the  appendix  to  this  brief, 
no  mortgage  or  construction  bonds  were  to  be  issued,  or 
any  mortgage  lien  created  on  the  grant  except  with  the  con- 
sent of  Congress.  By  a  Joint  Resolution  of  Congress,  ap- 
proved May  31,  1870,  16  Stat,  at  L.  378,  Congress  authorized 
the  Northern  Pacific  Railroad  Company  to  issue  bonds  to 
aid  in  the  construction  and  equipment  of  its  road,  said  bonds 
to  be  secured  by  mortgages  on  all  of  its  property,  railroad, 
land  grants,  and  franchise  to  be  a  corporation.  The  Joint 
Resolution  granted  further  lands  and  contained  a  proviso 
to  the  effect  that  the  granted  lands,  not  sold  or  disposed  of 
by  the  Railroad  Companay  or  subject  to  the  mortgage  au- 
thorized by  the  Joint  Resolution,  at  the  expiration  of  five 
years  after  the  completion  of  the  entire  road,  should  be  sub- 
ject to  settlement  and  preemption  like  other  lands,  at  a  price 
to  be  paid  to  the  Railroad  not  exceeding  Two  Dollars  and 
Fifty  Cents  ($2.50)  per  acre.  The  Railroad  Company  took 
advantage  of  the  provisions  of  the  Joint  Resolution  and 
mortgaged  the  lands  and  selection  rights  granted  by  the  Joint 
Resolution  and  by  the  Act  of  July  2,  1864.  The  Railroad 
Company  defaulted  in  the  payments  to  be  made  upon  the 
bonds  secured  by  the  mortgages  in  a  foreclosure  action  the 
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ilands  and  rights  of  the  Railroad  Company  were  sold  to  the 
idefendant  Railway  Company  and  the  defendant  Railwa> 
jCompany  succeeded  to  all  of  the  rights,  privileges  and  obli- 
gations of  the  Railroad  Company,  under  the  Act  of  1864 
and  the  Joint  Resolution  of  1870. 

In  the  year  1900,  defendant,  Railway  Company  made  a 
selection  of  public  lands  enuring  to  it  under  the  terms  and 
provisions  of  the  Act  of  Congress  of  1864  and  the  Joint  Reso- 
lution of  1870.  The  lands  with  which  this  action  is  concerned 
were  included  within  that  selection  and  were  patented  to 
the  Railway  Compaany  in  June  of  1902.  On  the  30th  day  of 
November,  1909,  the  Railway  Company  contracted  to  sell 
the  lands  to  one  MaBelle  Cobb  for  a  consideration  of  Four 
Dollars  and  Fifty  Cents  ($4.50)  per  acre.  A  certified  copy 
of  this  contract  is  before  this  Court.  The  date  of  the  contract 
was  more  than  five  years  after  the  completion  of  the  entire 
road  of  the  Northern  Pacific  Railroad  Company  and  its  suc- 
cessor, the  Northern  Pacific  Railway  Company,  and  the  lands 
had  not  been  previously  sold  or  disposed  of  by  the  Northern 
Pacific  Railway  Company  and  were  not  subject  to  the  mort- 
gage authorized  by  the  Joint  Resolution  of  1870.  Through 
various  assignments  one  Millard  Strubrud  succeeded  to  the 
interest  of  MaBelle  Cobb  and  in  1918  the  Railway  Company 
conveyed  the  land  by  warranty  deed  to  Millard  Strubrud. 
The  plaintiff,  Theodore  Russell,  is  the  successor  in  interest 
of  Millard  Strubrud. 

The  deed  from  the  Railway  Company  to  Strubrud  con- 
tained an  exception  and  reservation  of  all  minerals  of  any 
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nature,  including  coal,  iron,  natural  gas  and  oil,  together 
with  the  use  of  so  much  of  the  surface  as  might  be  necessary 
for  exploring  for  and  mining  or  otherwise  extracting  and 
carrying  away  the  minerals,  with  the  obligation  upon  the 
grantor,  its  successors  and  assigns,  to  pay  to  the  grantee,  his 
heirs  or  assigns,  the  market  value  of  such  portions  of  the 
surface  as  may  be  used  for  such  operations.  This  deed  ap- 
pears in  the  Transcript  of  Record  on  Page  59. 

An  Abstract  of  Title  to  the  land  was  introduced  in  evi- 
dence and  the  original  has  been,  by  order  of  the  court  be- 
low, transmitted  to  this  Court  (R.  136).  It  should  be  noted 
that  the  above  mentioned  reservation  does  not  appear  at  any 
point  in  the  Abstract. 

The  defendant,  The  Texas  Company,  is  the  Lessee  under 
an  oil  and  gas  lease  from  the  defendant  Railway  Company, 
embracing  these  lands,  and  since  on  or  about  the  late  spring 
of  the  year  1952  the  Texas  Companay  has  conducted  exten- 
sive operations  on  the  section  involved  and  has  used  in  con- 
nection with  its  operations  on  the  section  involved,  25.76 
acres.  (R.  114).  The  defendant.  The  Texas  Company,  has 
also  made  use  of  the  surface  of  this  section  in  connection  with 
its  operations  upon  other  lands,  which  use  the  defendant  ad- 
mits was  wrongful  (R.  33,  35). 

The  foregoing  facts  are  undisputed.  The  issues  presented 
by  this  appeal  are  as  follows: 

( 1 )  Did  the  prc'viso  of  the  Joint  Resolution  of 
Congress  of  1870,  relative  to  settlement  and 
preemption,  apply  to  the  land  here  involved.'* 
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( 2 )  If  so,  is  the  reservation  of  mineral  rights  by  the 
defendant  Railway  Company  valid? 

The  foregoing  issues  concern  both  the  defendant  Railway 
Company  and  the  defendant,  The  Texas  Company.  There 
are  also  certain  issues  which  are  raised  by  the  second  and 
third  causes  of  action,  which  involve  only  the  defendant, 
The  Texas  Company.  These  are: 

( 1 )  The  recovery  to  which  the  plaintiff  is  entitled 
by  reason  of  the  wrongful  use  by  The  Texas 
Company  of  the  surface  of  Section  23,  in  con- 
nection with  its  operations  upon  other  lands. 

(2)  The  amount  of  compensation  to  which  the 
plaintiff  is  entitled  by  reason  of  the  use  of  the 
surface  of  Section  23. 

The  lower  court  found  the  reservation  valid  (R.  113,  66, 
69,  126);  found  the  plaintiff  entitled  to  the  sum  of  $3,600 
by  reason  of  the  wrongful  use  of  the  surface  of  Section  23,  in 
connection  with  operations  upon  other  lands  under  a  revo- 
cable license,  at  the  rate  of  $150.00  per  day  for  such  use 
(R.  119)  and  found  the  plaintiff  entitled  to  recover  $10.00 
an  acre  for  the  lands  in  Section  23,  used  by  the  defendant, 
The  Texas  Company,  a  total  of  Two  Hundred  Thirty-seven 
Dollars  and  Sixty  Cents  ($237.60)  (R.  114,  119).  The  court 
further  found  and  concluded  that  the  evidence  was  insuffi- 
cient for  the  court  to  determine  the  damages  resulting  to 
the  plaintiff  for  the  wrongful  use  of  Section  23,  during  the 
period  not  covered  by  the  revocable  license  (R.  119). 
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SPECIFICATIONS  OF  ERROR 

( 1 )  The  Court  erred  as  a  matter  of  law  in  ordering,  in 
its  Order  entered  November  23,  1953,  that  summary  judg- 
ment be  entered  in  favor  of  the  defendant,  Northern  Pacific  n 
Railway  Company  ( R.  66). 

(2)  The  Court  erred  as  a  matter  of  law  in  ordering, 
its  Order  of  November  23,  1953,  that  at  all  times  referred  toj 
in  the  pleadings,  the  defendants.  The  Texas  Company  and:? 
Frederick  T.  Manning  Drilling  Company,  were  and  now  are 
authorized  and  entitled  to  enter  upon  the  lands  described  in 
the  Complaint,  as  Lessees  of  the  defendant.  Northern  Pacific  « 
Railway  Company,  and  to  the  use  of  such  of  the  surface  of  ! 
said  lands  as  was  or  is  necessary  for  exploring  for  and  min-  i 
ing,  or  otherwise  extracting  or  carrying  away,  all  minerals 
of  any  nature  whatsoever,  including  coal,  iron,  natural  gas, 
and  oil,  upon  or  in  said  lands,  and  that  plaintiff  is  not  en- 
titled to  an  injunction  or  order  restraining  defendants  from 
such  use.  (R.  67). 

(3)  The  Court  erred  as  a  matter  of  law  in  ordering,  in 
its  Order  entered  November  23,  1953,  that  the  only  issue  of 
fact  between  the  plaintiff  and  the  defendants,  The  Texas 
Company  and  Frederick  T.  Manning  Drilling  Company, 
is  the  compensation  to  which  the  plaintiff  is  entitled  for  its 
use  of  plaintiff's  land  (R.  68). 


(4)  The  Court  erred  in  entering  its  Summary  Judg 
ment  in  favor  of  the  defendant.  Northern  Pacific  Railwa 
Company.  (R.  69). 
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(5)  The  Court  erred  in  its  Findings  of  Fact,  filed  Octo- 
ber 6,  1955,  in  arriving  at  its  Findings  of  Fact  No.  Ill,  as 

I  follows,  to-wit: 
"Defendant  Northern  Pacific  Railway  Company,  as 
successor  in  interest  to  the  Northern  Pacific  Railroad 
Company,  acquired  fee  title  to  Section  23  under  the 
land  grant  act  of  July  2,  1864,  C  217,  13.  Stat.  365." 
(R.  112). 

The  said  Findings  being  contrary  to  the  evidence  and 
against  the  law. 

(6)  The  Court  erred  in  arriving  at  its  Findings  of  Fact 
|No.  IV,  as  follows,  to-wit: 

"On  June  14,  1918,  defendant  Northern  Pacific  Rail- 
way Company  as  grantor  conveyed  Section  23  to  the 
predecessors  in  interest  of  the  plaintiff,  the  conveyance 
containing  the  following  mineral  exception  and  reser- 
vation: 

"  'Excepting  and  reserving  to  the  grantor,  its  succes- 
sors and  assigns,  forever,  all  minerals  of  any  nature 
whatsoever,  including  coal,  iron,  natural  gas  and  oil, 
upon  or  in  said  lands,  together  with  the  use  of  such  sur- 
face as  may  be  necessary  for  exploring  for  and  mining 
or  otherwise  extracting  and  carrying  away  the  same  but 
the  grantor,  its  successors  and  assigns,  shall  pay  to  the 
grantee,  or  his  heirs  or  assigns,  the  market  value  at  the 
time  mining  operations  are  commenced  of  such  portion 
of  the  surface  as  may  be  used  for  such  operations,  in- 
cluding any  improvements  thereon;  *  *  ♦' 

"At  all  times  since,  the  defendant  Northern  Pacific 
Railway  Company  has  been,  and  now  is,  the  owner  in 
fee  of  all  minerals  upon,  in  or  under  Section  23,  to- 
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gether  with  the  right  to  use  such  of  the  surface  as  may 
be  necessary  for  the  purpose  of  exloring  for,  or  mining 
or  extracting  said  minerals;  obligated,  however,  to  pay 
to  the  owner  of  the  remainder  of  the  surface  rights  the 
market  value  as  of  the  time  any  mining  operations  com- 
menced of  such  portion  of  the  surface  taken  for  such; 
mining  purpose."  (R.  112,  113). 

The  said  Findings  being  contrary  to  the  evidence  and  against 
the  law. 

(7)  The  Court  erred  in  arriving  at  its  Findings  of  Fact 
No.  V,  as  follows,  to- wit: 

"That  at  all  times  since  June  14,  1944,  plaintiff  Theo- 
dore B.  Russell  has  been,  and  now  is  the  owner  of  all 
surface  rights  in  Section  23  other  than  those  excepted 
and  reserved  by  the  defendant  Northern  Pacific  Rail- 
way Company."  (R.  113). 

The  said  Findings  being  contrary  to  the  evidence  and  against ' 
the  law. 

(8)  The  Court  erred  in  arriving  at  its  Findings  of  Fact 
No.  IX,  as  follows,  to-wit: 

"That  the  most  valuable  use  available  to  the  plaintiff 
for  Section  23  as  of  March  14,  1952,  was  the  use  for 
grazing  purposes."  (R.  114). 

The  said  Findings  being  contrary  to  the  evidence  and  against 
the  law. 


(9)      The  Court  erred  in  arriving  at  its  Findings  of  Fact 
No.  X,  as  follows,  to-wit: 
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"That  the  market  value  of  Section  23  to  the  plaintiff 
March  14,  1952,  was  $10.00  per  acre.  The  rental  value 
of  the  section  was  $100.00  per  year.  (R.  114). 

The  said  Finding  being  contrary  to  the  evidence  and  against 
the  law. 

(10)      The  Court  erred  in  arriving  at  its  Findings  of  Fact 
No.  XVI,  as  follows,  to- wit: 

"That  all  of  the  rock  used  by  defendant  from  plain- 
tiff's lands,  both  in  connection  with  its  operations 
thereon  and  in  connection  with  its  operations  on  adja- 
cent lands,  was  taken  from  the  23.76  acres  of  plaintiff's 
land  referred  to  in  Finding  No.  XI  of  these  Findings 
of  Fact,  for  which  the  plaintiff  will  be  compensated  by 
the  payment  to  him  of  the  market  value  of  said  23.76 
acres  at  the  time  defendant  commenced  its  operations 
on  his  said  lands,  as  provided  in  said  mineral  reserva- 
tion; that  there  was  not  sufficient  competent  evidence 
from  which  the  Court  can  find  the  reasonable  market 
value  of  the  use  of  the  roads  across  plaintiff's  lands  in 
connection  with  defendant's  operations  on  adjacent 
lands  for  the  period  in  which  said  roads  were  so  used  not 
covered  by  the  revocable  license  referred  in  in  Finding 
No.  XIV  of  these  Findings  of  Fact;  with  regard  to  water 
from  plaintiff's  lands  used  by  defendant  on  adjoining 
lands,  there  is  no  evidence  from  which  the  Court  can 
determine  the  amount  of  such  water  which  was  so  used 
during  the  period  of  the  revocable  license  referred  to 
in  Finding  No.  XIV,  and  the  amounts  of  such  water  so 
used  during  the  period  not  covered  by  said  license;  and 
with  regard  to  all  the  water  used  by  defendant,  both 
on  and  off  of  plaintiff's  land,  there  is  not  sufficient  evi- 
dence from  which  the  Court  can  determine  the  reason- 
able market  value  of  said  water."  (R.  117). 
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The  said  Finding  being  contrary  to  the  evidence  and  against 

the  law. 

(11)  The  Court  erred  in  arriving  at  its  Conclusion  of 
Law  No.  II,  as  follows,  to- wit: 

"That  the  Northern  Pacific  Railway  Company  is 
the  owner  in  fee  of  all  minerals  upon,  in  or  under  Sec- 
tion 23,  Township  17  North,  Range  53  East,  M.P.M., 
Dawson  County,  Montana,  together  with  the  use  of 
such  of  the  surface  as  may  be  necessary  for  exploring, 
for  and  mining  or  otherwise  extracting  and  carrying 
away  the  same."  (R.  118). 

The  said  Conclusion  being  contrary  to  the  law. 

(12)  The  Court  erred  in  arriving  at  its  Conclusion  of 
Law  No.  Ill,  as  follows,  to- wit: 

"That  plaintiff  Theodore  B.  Russell  is  the  owner  of 
the  surface  of  said  land  subject  to  the  rights  reserved 
to  the  Northern  Pacific  Railway  Company."  (R.  118). 

The  said  Conclusion  being  contrary  to  the  law. 

(13)  The  Court  erred  in  arriving  at  its  Conclusion  of 
Law  No.  IV,  as  follows,  to- wit: 

"That  the  defendant  The  Texas  Company  was  law- 
fully authorized  on  March  14,  1952,  to  enter  upon  Sec- 
tion 23,  as  lessee  of  the  Northern  Pacific  Railway  Com- 
pany and  at  all  times  since  has  been  and  now  is  author- 
ized to  use  such  of  the  surface  of  Section  23  as  is  nee 
essary  to  conduct  mining  operations  thereon,  obligated, 
however,  to  pay  to  plaintiff  Theodore  B.  Russell  the 
market  value  as  of  March  14,  1952,  of  such  of  the  sur 
face  of  Section  23  as  it  has  taken  for  such  mining  op 
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erations,  or  may  in  the  future  take  for  such  mining  op- 
erations. That  as  of  the  date  of  this  trial  the  defendant 
The  Texas  Company  owes  plaintiff  Theodore  B.  Rus- 
sell the  sum  of  $237.60,  being  the  reasonable  market 
value  as  of  March  14,  1952,  the  date  upon  which  the 
surface  of  Section  23,  used  by  said  defendant  in  con- 
nection with  its  mining  operations  on  said  Section." 
(R.  118,  119). 

The  said  Conclusion  being  contrary  to  the  evidence  and  the 
law. 

I      (14)      The  Court  erred  in  arriving  at  its  Conclusion  of 
Law  No.  VI,  as  follows,  to- wit: 

"That  for  the  wrongful  use  of  said  Section  23  and 
the  rock  and  water  therefrom,  during  the  period  not 
covered  by  said  revocable  license  agreement  heretofore 
referred  to,  the  evidence  is  insufficient  for  the  Court  to 
find  the  reasonable  value  of  such  use."  (R.  119,  120). 

The  said  Conclusion  being  contrary  to  the  evidence  and  the 
law. 

(15)      The  Court  erred  in  arriving  at  its  Conclusion  of 
Law  No.  VII,  as  follows,  to-wit: 

"That  plaintiff  is  entitled  to  judgment  in  the  total 
sum  of  $3,837.60,  together  with  his  costs."   (R.  120). 

The  said  Conclusion  being  contrary  to  the  evidence  and  the 
law. 

^      (16)      The  Court  erred  in  arriving  at  its  Conclusion  of 
!Law  No.  VIII,  as  follows,  to-wit: 


"That  plaintiff  is  not  entitled  to  an  injunction  against 
defendant."  (R.  120). 
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The  said  Conclusion  being  contrary  to  the  evidence  and  the 
law. 

(17)  The  Court  erred  in  ordering  the  entry  of  judg- j 
ment,  based  upon  the  said  Findings  of  Fact  and  Conclusions  * 
of  Law.  (R.  120). 

(18)  The  Court  erred  in  ordering,  adjudging  and  de- 
creeing in  its  judgment  entered  October  13,  1955,  that  Sum- 
mary Judgment  be  entered  in  favor  of  the  defendant,  Nor- 
thern Pacific  Railway  Company  and  against  the  plaintiff  p 
with  costs.  That  the  defendant.  Northern  Pacific  Railway  > 
Company  has  been  and  now  is  the  owner  in  fee  of  all  min- 
erals upon,  in  or  under  Section  23,  Township  17  North, 
Range  53  East,  M.P.M.,  Dawson  County,  Montana,  together 
with  the  right  to  use  such  of  the  surface  of  said  lands  as  may 
be  necessary  for  the  purpose  of  exploring  for  or  mining  or 
extracting  certain  minerals.  (R.  127,  128). 

(19)  The  Court  erred  in  adjudging  and  decreeing  in 
its  Judgment  and  Decree,  entered  the  13  th  day  of  October, 
1955,  that  the  defendant.  The  Texas  Company,  at  all  of  the 
times  mentioned  in  the  pleadings,  had  and  now  has  the  right 
to  enter  upon  the  land  described  in  the  Complaint,  as  Lessee 
of  the  defendant  Northern  Pacific  Railway  Company,  and 
to  the  use  of  such  of  the  surface  of  certain  lands  as  was  or  is 
necessary  for  exploring  for  and  mining  or  otherwise  extract- 
ing and  carrying  away  all  minerals  of  any  nature  whatso- 
ever, including  coal,  iron,  natural  gas  and  oil,  upon  or  in 
said  lands  and  that  the  plaintiff  is  not  entitled  to  an  injunc- 
tion against  either  the  defendant  Northern  Pacific  Railway 
Company  or  the  defendant  The  Texas  Company.  (R.  128), 


vs.   The  Texas   Co.,   et  al.,   etc.  17 

(20)  The  Court  erred  in  adjudging  and  decreeing  in  its 
Judgment  and  Decree  entered  October  13,  1955,  that  the  de- 
fendant The  Texas  Company  pay  to  the  plaintiff  the  sum  of 

j  $237.60,  for  the  reasonable  market  value  of  that  portion  of 
said  lands  used  by  the  defendant,  The  Texas  Company,  in 
its  mining  operations.  (R.  128). 

(21)  The  Court  erred  in  failing  to  adopt  as  its  Findings 
of  Fact  and  Conclusions  of  Law  the  plaintiff's  proposed 
Findings  of  Fact  and  Conclusions  of  Law.   (R.  95-102). 

ARGUMENT 


L  The  Summary  Judgm^ent  in  "Favor  of  the  Defendant  No- 
thern  Pacific  Railivay  Company  and  Partial  Summary  Judg- 
ment in  Favor  of  the  Defendant  The  Texas,  Company. 

(a)      Procedure  and  Power  of  the  Court  and  Burden  Rela- 
tive to  Motions  for  Summary  Judgments. 

At  the  outset  we  present  the  following  authorities  illus- 
trating the  proper  procedure,  the  power  of  the  court  and 
the  burden  upon  the  movant  in  considering  the  motion  for 
Summary  Judgment: 

Fairbanks,  Morse  &  Co.  v.  Consolidated  Fiseries  Co., 
190  F.  (2d)  817,  824 

"The  law  is  clear  that  one  who  moves  for  a  summary 
judgment  has  the  burden  of  demonstrating  that  there 
is  no  genuine  issue  of  fact." 

Landy  v.  Silverman,  189  Fed  (2d)  80,  82 

"That  one  reasonably  may  surmise  that  the  plaintiff 
is  unlikely  to  prevail  upon  a  trial,  is  not  a  sufficient 
basis  for  refusing  him  his  day  in  court  with  respect  to 
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issues  which  are  not  shown  to  be  sham,  frivolous,  or  so 
unsubstantial  that  it  would  obviously  be  futile  to  try 
them."  Quoting  from  Sprague  v.  Vogt,  8  Cir.  150  F. 
(2d)  795,  801 

Ford  V.  Luria  Steel  &  Trading  Corp.,  192  F.  (2d) 
880,  882 

"It  has  become  settled  law  that  a  genuine  issue  as  to 
a  material  fact  cannot  be  tried  and  determined  upon : 
affidavits,  and  that  it  must  conclusively  be  shown  that  | 
there  is  no  such  issue  in  the  case  and  that  the  moving  f 
party  is  entitled  to  judgment  as  a  matter  of  law,  before 
summary  judgment  can  lawfully  be  entered." 

Snyder  v.  Dravo  Corporation,  6  F.R.D.  546,  549 

"All  doubts  as  to  the  existence  of  a  genuine  or  sub- 
stantial issue  as  to  a  material  fact  must  be  resolved 
against  the  party  moving  for  summary  judgment,  and 
the  existence  of  a  genuine  or  substantial  dispute  as  to 
a  material  fact  forecloses  or  bars  summary  judgment." 

Thomas  v.  Martin,  8  F.R.D.  638 

"If  there  be  a  substantial  issue  raised  by  the  pleadings 
as  distinguished  from  formal  issues  raised  thereby,  a 
motion  for  summary  judgment  cannot  be  sustained  even 
though  affidavits  be  submitted  in  denial  of  the  sub- 
stantial issues.  The  point  to  be  determined  on  such  mo- 
tion is  whether  there  is  a  real  issue  existing  and  in  doing 
this  all  doubts  are  resolved  against  the  movant." 

St.  Louis  Fire  &  Marine  Ins.  Co.  v.  Witney,  96  F. 
Sup.  555  holds  that  all  doubts  must  be  resolved 
against  movant. 

United  States  v.  Haynes  School  Dist.  No.  8,  102  F 
Supp.  843,  848 
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"Before  a  motion  for  summary  judgment  may  be 
properly  granted,  it  must  clearly  appear  that  there  is  no 
genuine  issue  of  material  fact,  and  that  the  moving 
party  is  entitled  to  judgment  as  a  matter  of  law.  Fed- 
eral Rules  of  Civil  Procedure,  Rule  56  (c) .  The  moving 
party  has  the  burden  of  showing  the  absence  of  such 
an  issue,  and  any  reasonable  doubt  in  that  connection 
must  be  resolved  in  favor  of  the  party  resisting  the 
motion,  and  facts  asserted  by  such  party  must  be  taken 
as  true." 

(b)      Validity  of  the  Mineral  Reservation  and  the 
Leases  Granted  Thereunder 

The  appellant's  position  in  this  aspect  of  the  case  may  be 
outlined  or  summarized  as  follows: 

1.  The  Granting  Act  of  1864,  Chap.  217,  13  Stat.  L., 
365,  the  pertinent  portions  of  which  are  set  forth  at  pages 
52  through  56  in  the  appendix  to  this  Brief,  pro- 
vided for  a  grant  to  the  Northern  Pacific  Railroad  Company, 
predecessor  of  the  defendant  Railway  Company,  of  every 
odd-numbered  section  in  a  belt  ten  (10)  miles  wide  on 
each  side  of  the  right-of-way  through  states,  and  twenty  ( 20 ) 
miles  wide  on  each  side  of  the  right-of-way  through  terri- 
tories. The  lands  contained  in  these  belts  were  known  as 
place  lands.  The  Act  also  provided  for  another  belt  ten 
(10)  miles  in  width  on  each  side  of  the  place  land  belt, 
from  which  the  Railroad  Company  might  select  odd-num- 
bered sections  to  replace  sections  lost  to  the  place  land  grant 
by  reason  of  prior  preemption,  mineral  character,  etc.  These 
lands  were  known  as  the  indemnity  lands.  The  land  involved 
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in  this  case  is  place  land.  The  Granting  Act  of  1864  was  a 
grant  in  praesenti,  but  the  Railroad  Company  did  not  ac- 
quire title  to  the  land  by  the  Granting  Act  alone,  and  the;! 
Granting  Aa  did  not  provide  for  the  acquisition  by  the  Rail- 
road Company  of  a  complete  title.  One  of  the  incidents  of  an 
absolute  fee — the  power  to  mortgage,  was  withheld. 

2.  The  Joint  Resolution  of  1870,  Resolution  67,16  Stat, 
at  L.,  378,  the  pertinent  portions  of  which  are  set  forth  at 
pages  56  through  58  in  the  appendix  to  this  Brief, 
made  a  further  grant  to  the  Railroad  Company,  provided  for 
yet  another  indemnity  belt  and  provided  for  a  new  and  in- 
creased title  to  the  place  lands  of  the  1864  Grant  by  re- 
moving the  limitation  upon  the  fee  to  be  required  by  the 
Railroad  Companay  contained  in  the  Grant  of  1864.  The 
Railroad  Company  took  advantage  of  the  Resolution  of  1870 
by  mortgaging  the  lands  and  selection  rights  received  by 
and  under  the  Grant  of  1864. 

3.  By  accepting  the  Joint  Resolution  of  1870,  as  it  ap- 
plied to  the  lands  granted  by  the  Act  of  1864,  the  Railroad  ^ 
Company  created  a  contract  between  itself  and  the  United 
States  for  the  benefit  of  third  parties,  by  which  it  bound  it- 
self to  dispose  of  the  granted  lands  as  provided  in  the  Reso- 
lution of  1870. 

4.  The  Granting  Acts  were  and  are  laws  as  well  as  con- 
tracts and  the  purported  mineral  reservation  of  the  defend- 
ant Railway  Company  is  against  the  law,  as  well  as  being 
contrary  to  the  contract. 
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5.  The  Railroad  Company,  by  accepting  the  Resolution 
of  1870,  bound  itself  to  sell  the  lands  without  reservation 
and  that  which  ought  to  have  been  done  is  to  be  regarded 
as  done  in  favor  of  him  to  whom  and  against  him  from  whom 
performanace  is  due. 

6.  The  defendant  Railway  Company,  acquiring  the  in- 
terests of  the  Railroad  Company  upon  foreclosure  of  the 
mortgages  made  pursuant  to  the  Joint  Resolution  of  1870, 
succeeded  to  the  obligations  as  well  as  to  the  privileges  of 
the  Railroad  Company  and  upon  selection  by  the  defendant 
Railway  Companay  of  the  land  here  involved,  it  received 
title  to  that  land  subject  to  the  same  conditions  as  were  ap- 
plicable to  the  Railroad  Company. 

7.  The  reservations  being  illegal  are  void  and  the  con- 
tract and  deed  by  which  the  Railway  Company  parted  with 
title  to  the  land  here  in  question,  have  the  same  effect  as  if 
there  had  been  no  such  reservation  contained  therein.  Conse- 
quently, the  mineral  interests  passed  to  the  plaintiff's  pre- 
decessors by  virtue  of  the  contract  and  deed. 

There  is  a  further  question  raised  by  the  manner  in  which 
the  mortgage  placed  upon  the  lands  and  rights  of  the  Rail- 
road Company  was  foreclosed.  This  question  will  be  con- 
sidered separately. 

1.     Nature  and  Effective  Date  of  the  Original  Grant 
of  July  2,  1864 

As  stated  in  the  outline  above  set  forth,  the  Grant  under 
the  Act  of  July  2,  1864,  13  Stat.  L.  365,  was  what  is  com- 
monly referred  to  in  the  cases  as  a  "grant  in  praesenti."  The 
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grant  was  a  grant  in  praesenti,  but  it  was  a  conditional  and 
limited  grant.  The  grant  vested  title  in  the  Railroad  Com- 
pany, but  on  the  condition  that  the  Railroad  Company 
perform  certain  obligations,  as  provided  in  the  Granting 
Act.  In  St.  Paul  &  Pacific  R.  Co.  v.  N.  P.  R.  Co.,  11  S.  Ct. 
389,  139  U.  S.  1,  35  L.  Ed.,  77,  the  Supreme  Court  of  the 
United  States  in  discussing  the  nature  of  the  title  acquired 
by  the  Railroad  Company,  said: 

"Although  the  restraint  in  the  Act  against  the  sale 
or  alienation  of  the  lands  when  once  identified  are 
not  the  subject  of  consideration  in  the  present  case, 
it  may  be  well,  to  obviate  misapprehension,  to  ob- 
serve that  the  Companay,  notwithstanding  its  pos- 
session of  the  title,  was  not  at  liberty  to  dispose  of  the 
lands  without  the  consent  of  Congress,  except  as  each 
2  5 -mile  section  was  completed  and  accepted  by  the 
President,  so  as  to  deprive  the  United  States  of  the 
right  to  compel  their  application  to  the  purposes  of 
the  grant,  or  so  as  to  prevent  their  forfeiture  in  case 
of  the  Company's  failure  to  comply  with  its  con- 
ditions." 

The  condition  concerning  which  the  Supreme  Court  was 
speaking,  is  relatively  unimportant  in  this  action,  but  it 
serves  to  illustrate  the  nature  of  the  title  acquired  by  the 
Railroad  Company. 

The  Act  did  not  of  itself  invest  the  Railroad  Company 
with  title  to  any  specific  land.  In  other  words,  the  lands 
were  not  conveyed  by  the  Act  alone.  In  St.  Paul  &  Pacific 
R.  C.  V.  N.  P.  R.  Co.,  Supra,  11   S.  Ct.  389,   139  U.S.   I, 
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35  L.  Ed.  77,  the  Supreme  Court,  at  another  point  in  the 
opinion,  had  this  to  say: 

"The  route  not  being  at  the  time  determined,  the 
grant  was  in  the  nature  of  a  float,  and  the  title  did  not 
attach  to  any  specific  sections  until  they  were  capable 
of  identification;  but,  when  once  identified,  the  title 
attached  to  them  as  of  the  date  of  the  grant,  except 
as  to  such  sections  as  are  specifically  reserved.  It  is  in 
this  sense  that  the  grant  is  termed  one  in  praesenti; 

The  limitation  upon  the  grant  of  which  we  spoke  above, 
and  which  is  of  importance  in  this  action,  was  the  restraint 
placed  upon  the  company's  right  of  alienation  by  the  pro- 
visions forbidding  the  mortgaging  or  creation  of  a  lien 
contained  in  the  Granting  Act  of  1864*  (See  Appendix 
page  56).  This  restraint  was  clear  and  explicit  and  it 
constituted  a  clear  limitation  upon  the  title  granted,  the 
power  to  mortgage  being,  of  course,  an  incident  of  an  ab- 
solute fee  the  grant,  lacking  this  incident  of  an  absolute 
fee,  was  clearly  a  limited  grant. 

2.     The  Joint  Resolution  of  1870  Constituted  a 

Grant  of  New  Title  to  the  "Place  Lands" 

in   Montana 

We  have  demonstrated  that  the  grant  of  1864  was  a 
limited  grant.  The  title  which  the  Railroad  Company 
could  acquire  under  that  grant  was  limited,  for  it  could 
not  mortgage,  or  in  any  way  create  a  lien  upon  the  land 
granted  by  the  Act.  The  Joint  Resolution  of  1870  then 
gave   the   Railroad     Company     permission     to     mortgage. 
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(See  page  56  of  the  appendix).  It  was  in  effect  a  re-grant 
of  the  same  land,  for  it  enlarged  the  Railroad  Company's 
title  to  the  land  and  granted  to  it  a  title  to  the  land  granted 
by  the  Act  of  1864,  which  it  had  not  theretofore  enjoyed. 
This  re-grant  or  new  grant,  as  to  the  1864  land,  could  have 
been  accepted  or  rejected  by  the  Railroad  Company  merely 
by  mortgaging  or  not  mortgaging  the  land.  The  Railroad 
Company  accepted  the  new  title  granted  and  mortgaged  the 
land,  but  Congress  placed  a  condition  upon  this  new  grant, 
and  that  condition  was  the  proviso  regarding  preemption  and 
settlement.  In  the  Resolution  they  granted  new  land  and  in 
addition  they  said — You  may  have  a  better  title  to  the  land 
already  granted,  but  if  you  take  advantage  of  this  grant  then 
"all  lands  hereby  granted  *  *  *  which  shall  not  be  sold  or 
disposed  of  or  remain  subject  to  the  mortgage  by  this  Act 
authorized,  at  the  expiration  of  five  ( 5 )  years  after  the  com- 
pletion of  the  entire  road,  shall  be  subject  to  settlement  and 
preemption,  like  other  lands,  at  a  price  to  be  paid  to  said 
company,  not  exceeding  $2.50  per  acre."  (See  page  _  _  of 
appendix).  Having  taken  advantage  of  the  Resolution  and 
having  accepted  the  more  complete  title  offered,  the  Railroad 
Company  was  obligated  to  accept  this  burden  as  well.  They 
must  take  the  bitter  with  the  sweet. 

That  the  Northern  Pacific  Railway  Company,  when  it  suc- 
ceeded to  the  rights  of  the  Railroad  Company,  succeeded  also 
to  its  burdens  is  settled.  The  Railway  Company  itself  appar- 
ently recognized  that  fact.  In  its  Place  List  No.  36,  which  was 
submitted  to  the  District  Court  in  opposition  to  the  Motion 
for  Summary  Judgment,  and  which  is  before  this  Court,  hav- 
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ing  by  order  of  the  lower  court  been  transmitted  to  this  Court 
in  the  form  introduced  in  the  lower  court  (R.  136),  the  de- 
fendant Railway  Company  recited: 

"NORTHERN  PACIFIC  RAILWAY  COMPANY, 
the  successors  of  the  NORTHERN  PACIFIC  RAIL- 
ROAD COMPANY  under  and  by  virtue  of  the  Acts  of 
Congress  entitled  'An  Act  granting  lands  to  aid  in  the 
construction  of  a  railroad  and  telegraph  line  from  Lake 
Superior  to  Puget  Sound,  on  the  Pacific  Coast,  by  the 
northern  route,'  approved  July  2,  1864,  and  'A  Reso- 
lution authorizing  the  Northern  Pacific  Railroad  Com- 
pany to  issue  its  bonds  for  the  construction  of  its  road 
and  to  secure  the  same  by  mortgage,  and  for  other  pur- 
poses,' approved  May  31,  1870,  and  under  and  in  pur- 
suance of  the  Rules  and  Regulations  prescribed  by  the 
Commissioner  of  the  General  Land  Office,  hereby  makes 
and  files  the  following  list  of  selections  of  public  lands 
claimed  by  the  said  Northern  Pacific  Railway  Company, 
as  enuring  to  it,  and  to  which  it  is  entitled  under  and 
by  virtue  of  the  grants  and  provisions  of  the  said  Act 
of  Congress,  *  *  *." 

The  Northern  Pacific  Railway  Company  and  the  Land 
Office  apparently  believed  the  Railway  Company  to  be  the 
successor  of  the  Railroad  Company  to  the  rights  granted  and 
the  obligations  imposed  by  the  Act  of  1864  and  the  Resolu- 
tion of  1870,  and  clearly  they  were  correct  in  so  considering. 
The  Railway  Company  became  the  owner  and  operator  of 
the  railroad.  It  became  entitled  to  and  exercised  the  rights 
of  the  Railroad  Company  under  the  Act  and  the  Resolution 
and  it  assumed  the  obligations  of  the  Railroad  Company. 

The  Supreme  Court  of  the  United  States  likewise  has  rec- 
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ognized  that  the  Railway  Company  is  bound  by  the- obliga- 
tions imposed  upon  the  Railroad  Company  in  the  Act  of 
1864  and  the  Resolution  of  1870.  In  United  States  v.  Nor- 
thern Pacific  Railway  Company,  61  S.  Ct.  264,  311  U.S.  317, 
84  L.  Ed.  210,  the  court  said: 

"A  majority  of  the  Justices  who  heard  this  case  are 
of  the  opinion  that  the  proviso  of  the  Resolution  of 
1870  required  the  company  to  open  the  lands  granted 
by  the  Resolution  to  preemption  and  settlement  at  the 
expiration  of  five  years  from  the  completion  of  the  en- 
tire line  in  1887,  whether  the  lands  were  then  subject 
to  the  mortgage  or  not;  that  its  failure  so  to  do  was  a 
breach  of  its  contract  with  the  United  States  and  that 
the  Government  is  entitled,  if  it  can,  to  prove  any  dam- 
age to  it  or  advantage  to  the  company,  which  resulted 
from  this  breach  of  contract." 

Five  years  after  the  completion  of  the  railroad  was  1902, 
the  mortgage  foreclosure  and  sale  thereunder  to  the  defend- 
ant. Railway  Company,  took  place  immediately  thereafter 
in  1903. 

The  Congress  of  the  United  States  also  apparently  agrees 
with  the  proposition  that  the  Railway  Company  succeeded  to 
the  rights  of  the  Railroad  Company  and  to  its  obligations, 
for  in  the  Act  enacted  in  1929  providing  for  the  bringing 
of  the  action  resulting  in  the  opinion  last  above  cited,  it 
said: 

"*  *  ♦  and  the  passage  of  this  Chapter  shall  not  be 
construed  as  in  anywise  evidencing  the  purpose  or  in- 
tciition  of  Congress  to  depart  from  the  policy  of  the 
United  States  expressed  in  the  resolution  of  May  31 
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1870,  relative  to  the  disposition  of  granted  lands  by  said 
grantee,  and  the  right  is  hereby  reserved  to  the  United 
States  to,  at  any  time,  enact  further  legislation  relating 
thereto."  43  U.S.C.A.  923 

On  the  basis  of  the  foregoing  arguments  and  authorities, 
we  submit  that  the  proviso  of  the  Joint  Resolution  of  1870 
applies  to  the  lands  acquired  by  the  Railway  Company  under 
the  Grant  of  1864. 

3.     By  Virtue  of  the  Proviso  of  the  Joint  Resolution  of 
1870,  the  Purported  Mineral  Reservation  of  the  Nor- 
thern Pacific  Railway  Company  Is  Void. 

That  the  proviso  of  the  Joint  Resolution  created  a  con- 
tract between  the  company  and  the  United  States,  enforce- 
able by  the  parties  to  be  benefited,  namely,  those  desiring  to 
purchase  lands  granted  to  the  company,  can  be  demonstrated 
by  comparison  with  the  grant  considered  in  the  case  of  Ore. 
&  Cal.  R.R.  V.  U.S.,  238,  U.S.  393,  35  S.  Ct.  908,  59  L.  Ed. 
1360.  The  proviso  in  the  Granting  Act  there  involved,  read 
as  follows: 

"That  the  lands  granted  by  the  act  aforesaid  shall  be 
sold  to  actual  settlers  only,  in  quantities  not  greater 
than  one  quarter  section  to  one  purchaser,  and  for  a 
price  not  exceeding  Two  Dollars  and  Fifty  Cents  per 
acre;" 

In  that  case  the  United  States  Supreme  Court  held  that 
the  above  quoted  proviso  was  not  a  mandate  to  sell,  but  a 
limitation  on  the  power  to  sell.  The  Court  said: 
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"There  could  not  be  an  absolute  right  to  settle  or 
purchase  unless  there  was  an  absolute  compulsion  to 
sell." 

The  Supreme  Court  was  clearly  correct  as  to  the  proviso 
involved  in  the  case  last  above  cited.  The  words  "to  actual 
settlers  only"  are  words  of  limitation  not  of  direction.  The 
proviso  in  this  case  on  the  other  hand,  required  that  the 
lands  be  opened  to  settlement  and  preemption,  which  re- 
quirement was  recognized  by  the  Supreme  Court  of  the  Unit- 
ed States  in  U.S.  v.  N.P.Ry.  Co.,  Supra,  311  U.S.,  317.  See  in 
particular  the  quotation  from  that  case,  set  forth  supra,  at 
page  26.  How  can  it  be  said  that  the  lands  are  open  to  set- 
tlement and  preemption  if  the  company  could  refuse  to  sell 
to  a  person  seeking  to  purchase  under  that  proviso.'*  Clearly 
the  proviso  in  the  Resolution  of  1870  was  a  mandate  to 
sell,  provided,  of  course,  that  there  should  be  a  purchaser. 
This  being  the  case,  there  was  created  a  contract  for  the 
benefit  of  a  class  of  third  persons,  and  under  the  majority 
Amercian  rule,  such  a  contract  can  be  enforced  by  a  third 
person  who  is  a  member  of  the  class  to  be  benefited.  12  Am. 
Jur.  Contracts,  Sections  277,  287,  Pages  825,  840.  This  pro- 
viso is  made  with  the  clear  intent  and  purpose  to  benefit  the 
persons  purchasing  from  the  Railway  Company.  The  coun- 
try benefits  only  as  the  people  are  benefited,  and  it  is  clearly 
the  purchaser  who  receives  or  should  have  received  the  bene- 
fit of  the  proviso. 

Actually,  enforcement  of  the  contract  is  involved  only  in- 
cidentally. The  Railroad  Company,  when  it  mortgaged  the 
property,   accepted   the   Joint  Resolution   and   the   proviso 
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therein  contained,  and  agreed  to  sell  the  land  as  therein  pro- 
vided. The  defendant  Railway  Company  succeeded  to  this 
obligation  as  well  as  to  the  rights  of  the  Railroad  Company. 
Plaintiff  now  seeks  the  equitable  remedy  of  the  removal  of 
the  cloud  cast  upon  his  title  by  the  purported  mineral  res- 
ervation. By  virtue  of  the  proviso,  the  conveyance  from  the 
Railway  Company  to  the  Plaintiff's  predecessor,  should  have 
included  the  minerals.  The  maxim  "that  which  ought  to  have 
been  done  is  to  be  regarded  as  done,  in  favor  of  him  to 
whom,  and  against  him  from  whom,  performance  is  due" 
(Section  49-121,  Revised  Codes  of  Montana,  1947)  opera- 
tes upon  this  transaction  and  the  conveyance  should  be  con- 
sidered as  including  the  minerals,  even  though  it  contains  a 
purported  reservation,  for  the  defendant  Railway  Company, 
bound  itself  to  convey  the  minerals  with  the  land.  See  Krutz- 
i  feld  V.  Stevenson,  et  al,  86  Mont.  463,  284  Pac,  553,  wherein 

i; 

\  it  was  held  that  where  a  vendor  executed  a  deed  to  an  in- 
i  terest  in  oil  lands  and  received  an  adequate  consideration 
I  therefor,  he  could  not  come  into  a  court  of  equity  to  evade 
ijl  his  obligation  on  the  ground  that  the  deed  did  not  convey 
•j  what  he  had  agreed  to  convey,  but  the  court  would  consider 
\\  as  done  that  which  should  have  been  done  and  sustain  the 
ri  transaction.  In  this  case  the  defendant  Railway  Company 
III  cannot  escape  its  obligation  upon  the  ground  that  the  deed 
)l  does  not  convey  what  it  had  bound  itself  to  convey  by  the 
acceptance  of  the  Joint  Resolution  of  1870. 

The  defendant  Railway  Company  may  argue  that  even 
under  the  proviso  it  had  the  power  to  reserve  the  minerals. 
That  contention  was  answered  in  Ore.  &  C.R.  Co.  v.  U.S., 
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243  U.S.  549,  61  L.  Ed.  890,  wherein  the  Supreme  Court 

said: 

"An  immediate  and  sufficient  answer  to  the  conten- 
tion would  seem  to  be  that  the  grant  was  not  absolute, 
but  was  qualified  by  a  condition  in  favor  of  settlers,  and 
if  the  lands'  granted  had  such  incidents,  the  lands' 
directed  to  be  sold  to  actual  settlers  were  intended  to 
have  such  incidents.  That  is,  if  the  lands'  granted  car- 
ried by  necessary  implication  all  that  was  above  the  sur- 
face and  all  below  the  surface,  to  the  Railroad  Com- 
pany, they  carried  such  implication  to  the  actual  set- 
tler. In  other  words,  what  lands'  meant  to  the  Railroad 
Company  they  meant  to  the  settler,  embraced  within 
his  right  to  purchase  and  acquire."  243  U.S.  552,  553. 

Under  the  above  authority,  it  clear  that  when  the  Railway 
Company  sold  the  land  it  was  required  by  the  proviso  to  sell 
it  without  reservation. 

The  Railway  Company  may  advance  arguments  based 
upon  estoppel,  laches  or  Statutes  of  Limitations,  being 
their  arguments  under  the  doctrines  of  estoppel,  upon  the 
fact  that  the  plaintiff  herein  traces  his  title  to  the  original 
grantee  from  the  Railroad  Company.  In  Ore.  &  C.  R.  Co. 
V.  U.S.,  Supra,  238  U.S.  393,  we  find  the  following  state- 
ment: 

"We  may  observe  that  the  Acts  of  Congress  are  laws 
as  well  as  grants,  and  have  the  constancy  of  laws  as 
well  as  their  command  and  are  operative  and  obliga- 
tory until  repealed.  This  comment  applies  to  and  ans- 
wers all  the  other  contentions  of  the  Railroad  Com- 
pany based  on  waiver,  acquiescence  and  estoppel  and 
even  to  the  defenses  of  laches  and  the  Statute  of  Limi- 
tations." 
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The  above  quotation  also  demonstrates  that  the  reserva- 
tion in  this  case  is  not  only  void  as  against  the  contract,  but 
that  it  was  void  at  its  inception  as  against  the  law.  In  Lowery 
I  V.  Garfield  County,  122  Mont.  571,  208  Pac.  (2d)  478,  the 
Supreme  Court  of  Montana  said: 

"A  void  thing  is  no  thing;  it  has  no  legal  effect  what- 
soever and  no  right  can  be  obtained  under  it  or  grow 
out  of  it." 

If  the  reservation  was  void  at  its  inception,  as  against  the 
contract  and  against  the  law,  is  it  any  less  void  now.''  We 
submit  that  it  is  not. 

(c)  The  Mortgage  Foreclosure  Proceedings 

The  Joint  Resolution  of  1870  provided  certain  specific 
steps  by  which  the  mortgage  authorized  by  the  Joint  Reso- 
lution was  to  be  foreclosed,  if  the  occasion  for  foreclosure 
arose.  It  provided  in  part  as  follows: 

"*  *  *  and  if  the  mortgage  hereby  authorized  shall,  at 
any  time  be  enforced  by  the  foreclosure  or  other  legal 
proceeding,  or  the  mortgaged  lands  hereby  granted,  or 
any  of  them,  be  sold  by  the  trustee  to  whom  such  mort- 
gage may  be  executed,  either  at  its  maturity  or  for  any 
failure  or  default  of  said  company,  under  the  terms 
hereof,  such  lands  shall  be  sold  at  public  sale,  at  places 
within  the  States  and  Territories  in  which  they  shall  be 
situate,  after  not  less  than  sixty  days'  previous  notice, 
in  single  sections  or  subdivisions  thereof,  to  the  highest 
and  best  bidder." 

The  fact  that  not  one  acre  of  land  was  sold  at  the  fore- 
closure sale  to  any  purchaser  other  than  the  defendant  Rail- 
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way  Company,  is  strong  indication  that  the  provisions  of  the  i 
Joint  Resolution  set  forth  above  were  not  observed.  Aside 
from  that  fact,  the  Special  Master's  report  of  the  sale,  filed 
in  the  office  of  the  United  States  Circuit  Court  at  Helena,  . 
Montana,  on  August  1,  1896,  a  copy  of  which  is  before  this  i 
Court,  reveals  conclusively  that  the  provisions  of  the  Reso-  ■ 
lution  were  not  complied  with.  It  reveals  that  lands  located  j 
in  North  Dakota  were  sold  in  Montana  in  violation  of  the  '. 
provisions  that  they  should  be  sold  in  the  state  where  they 
were  situated.  It  reveals  that  the  lands  and  rights  of  the  Rail- 
road Company  were  sold  in  bulk  to  the  Railway  Company 
in  violation  of  the  provision  that  the  land  should  be  sold  in 
single  sections  or  subdivisions  thereof.  Here  we  might  also 
point  out  a  strange  fact  was  revealed  by  the  Special  Master's 
report,  that  the  Northern  Pacific  Railway  Company  was 
somehow  enabled  to  purchase  all  these  lands  and  rights  for 
the  insignificant  sum  of  $500,000,  a  very  small  fraction  of 
their  true  value. 

In  37  Am.  Jur.,  Mortgages,  Sec.  786,  p.  191,  we  find  the 
following  statement: 

"As  a  general  rule,  if  one  who  purchases  property 
under  an  invalid  mortgage  foreclosure  sale  takes  pos- 
session of  the  mortgaged  property  with  the  acquiescence 
of  the  mortgagor,  he  becomes  a  mortgagee  in  possession, 
entitled  to  the  rights  and  chargeable  with  the  liabili- 
ties, of  a  person  in  that  capacity." 

And  in  37  Am.  Jur.,  Mortgages,  Sec.  804,  p.  200,  it  is  said: 

"As  a  rule,  a  purchaser  at  an  invalid  mortgage  fore- 
closure sale  stands  in  the  position  of  a  mortgagee  and 
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may  prosecute  another  foreclosure  proceeding,  or,  if 
the  sale  is  thereafter  set  aside,  he  may  have  the  original 
mortgage  foreclosed  on  his  behalf." 

I  Under  the  void  foreclosure  sale  the  defendant  Railway 
I  Company  became,  in  effect,  an  assignee  of  the  mortgagee, 
j  entitled  to  its  rights  and  chargeable  with  its  duties.  It  could 
I  enforce  a  foreclosure  of  the  mortgage  and  sell  the  property 
i  but  it  could  not  reserve  the  minerals  for  there  was  no  such 
\  right  in  the  mortgagee.  The  sale  of  one  section  to  Stubrud 
i  must,  therefore,  have  been  pursuant  to  this  power  and  for 
I  that  reason  the  purported  reservation  of  minerals,  which  the 
'  Railway  Company  had  no  right  to  make,  must  be  void  and 
I  the  minerals  passed  with  the  conveyance  of  the  surface. 

Upon  reason  and  authority  it  is  respectfully  submitted 
I  that  the  Complaint  in  this  action  states  a  cause  of  action  and 
\  that  the  defendants  were  not  entitled  to  the  Summary  Judg- 
•  ments  which  were  granted.  The  author  is  confident  that 
'  This  Honorable  Court  will  not  readily  perpetuate  the  per- 
nicious monopoly  created  by  the  defendant  Railway  Com- 
pany's consistent  refusel  to  abide  by  the  provisions  of  laws 
passed  for  the  protection  of  the  public  and  the  greater  good 
of  the  country. 

II.     Judgment  on  the  Second  and  Third  Causes 
of  Action 

In  connection  with  the  Judgment  of  the  court,  on  the  sec- 
ond and  third  causes  of  action  contained  in  the  plaintiff's 
Complaint,  the  contentions  of  the  plaintiff  may  be  summar- 
ized as  follows: 
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( 1 )  The  court  adopted  an  incorrect  valuation  for  the 
lands  taken  by  The  Texas  Company,  in  connec- 
tion with  its  operations  upon  Section  23. 

(2)  That  the  court  was  incorrect  in  determining  that 
there  was  not  sufficient  evidence  from  which  the 
court  could  determine  the  recovery  to  which 
plaintiff  was  entitled  by  reason  of  the  wrongful 
use  of  Section  23,  and  the  rock  and  water  there- 
from in  connection  with  defendant,  The  Texas 
Company's  operations  upon  other  lands,  during 
the  period  not  covered  by  the  Revocable  License. 
The  damages  to  which  plaintiff  would  be  entitled 
if  the  reservation  is  void,  being  a  matter  of  fact, 
which,  by  reason  of  the  Summary  Judgments,  was 
not  explored,  we  will  not  consider  that  aspect  of 
the  case. 

(a)      Admittedly  Wrongful  Use  of  Plaintiff's  Property  and 
Revocable  License  to  Continue  Such  Use. 

In  the  Complaint  it  is  alleged,  in  the  third  cause  of  action 
therein,  that  the  defendant  The  Texas  Company,  construct- 
ed and  used  road  ways  across  the  lands  of  the  plaintiff  here- 
in, as  a  means  of  access  to  other  lands;  that  the  defendant 
The  Texas  Company,  removed  water  from  the  lands  of  the 
plaintiff  for  use  upon  other  lands;  and  that  the  defendant 
The  Texas  Company,  has  taken  rock  from  the  lands  of  the 
plaintiff,  which  rock  was  used  in  the  construction  of  the 
roads  for  access  to  other  lands.  (R.  13-15).  It  is  further  al- 
leged that  these  actions  were  wrongful  and  a  trespass  upon 
the  lands  of  the  plaintiff.  It  is  alleged  that  on  or  about  the 
30th  day  of  October,  1952,  the  plaintiff  demanded  of  the  de 
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I  fendant  The  Texas  Company,  that  it  cease  its  use  of  the  lands 
of  the  plaintiff  in  connection  with  its  operations  upon  other 
lands,  and  that  at  the  same  time  plaintiff  offered  to  the  de- 
fendant The  Texas  Company,  a  Revocable  License  to  con- 
i  tinue  such  use  for  a  consideration  of  $150.00  per  day,  to  be 
paid  to  the  plaintiff,  and  informed  the  defendant  that  the 
'  continued  use  would  be  taken  as  an  acceptance  of  the  offer. 
It  is  alleged  on  information  and  belief,  that  the  defendant 
The  Texas  Company,  continued  to  use  the  road  ways,  water 
j  and  rock,  to  and  including  the  2nd  day  of  December,  1952, 
\  and  in  its  answer  (R.  34-36) ,  the  defendant  The  Texas  Com- 
llpany,  admits  that  the  road  ways  were  used  as  a  means  of 
i  access  to  other  lands;  admits  that  rock  from  the  plaintiff's 

I  lands  was  used  in  the  construction  of  roads  for  adjacent 

ii 

lands;  and  admits  that  the  use  of  said  roads,  water  and  rock 
I  for  use  upon  adjacent  lands  was  wrongful.  Defendant  The 
ij  Texas  Company  also  admits  the  demand  and  offer  previously 
referred  to.  Plaintiff  herein  does  not  appeal  from  that  por- 
tion of  the  Judgment  by  which  the  lower  court  found  the 
existence  of  the  Revocable  License  and  awarded  to  the  plain- 
tiff the  sum  of  $3,600.00  thereunder,  but  defendant  The 
Texas  Company,  cross-appeals  from  that  portion  of  the 
Judgment.  (R.  129).  Consequently,  we  shall  present  some 
discussion  of  the  matter  of  the  Revocable  License. 

I  By  its  admissions  of  December  11,  1953  (Plaintiff's  Ex- 
hibit 5)  defendant  The  Texas  Company,  admitted  receipt 
by  Frederick  T.  Manning  Drilling  Company  of  the  original, 
and  by  defendant  The  Texas  Company,  a  copy  of  the  letter 
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of  October  28,  a  copy  of  which  letter  is  attached  to  the  ad- 
missions, and  in  which  letter  we  find  the  following  offer: 

"Mr.  Theodore  B.  Russell  is  willing  to  permit  you  a 
Revocable  License  to  continue  the  use  to  the  extent  that 
the  same  has  existed  over  the  past  period  upon  your 
payment  to  him  of  the  sum  of  $150.00  per  day  for  each 
day  that  such  use  continues,  the  said  sum  to  be  payable 
daily.  Your  continued  use  of  the  road  way,  water  and/ 
or  materials  will  constitute  your  acceptance  of  this 
revocable  permit." 

The  use  referred  to  is  set  forth  in  the  first  paragraph  of 
the  letter  as  follows: 

"Mr.  Theodore  B.  Russell  has  called  our  attention  to 
the  fact  that  in  your  operations  on  Sections  22  and  29, 
Township  17  North,  Range  53  East,  Dawson  County, 
Montana,  you  are  using  road  ways  across  his  Section 
23,  Township  17  North,  Range  53  East,  Dawson  Coun- 
ty. He  advises  further,  that  in  your  operations  on  Sec- 
tion 22  you  are  diverting  water  from  his  Section  23. 
Further,  in  your  operations  on  Section  22,  you  are  utiliz- 
ing materials  taken  from  Mr.  Russell's  Section  23." 

By  letter  dated  November  3,  1952,  receipt  of  which  was 
also  admitted,  the  reference  to  Section  29  in  the  letter  of 
October  28,  is  corrected  to  read  Section  26  and  compliance 
with  the  letter  of  October  28th  is  again  requested.  By  its 
answer,  dated  April  13,  1955  (Plaintiff's  Exhibit  9)  to  in- 
terrogatories submitted  to  them  by  the  plaintiff,  The  Texas 
Company  admits  that  it  used  the  road  ways  on  the  plaintiff's 
Section  23  for  access  to  other  lands  until  and  including 
the  22nd  day  of  November,  1952.  By  its  admission  of  De 
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cember  11,  1953  (Plaintiff's  Exhibit  5)  The  Texas  Company 
I  admits  that  no  answer  was  made  to  the  letter  of  October 
28,  1952  until  after  December  8,  1952.  The  Texas  Company 
admits  that  it  responded  for  the  first  time  under  date  of 
December  16,  1952.  The  Texas  Company  also  admitted  by 
its  admissions  dated  the  28th  day  of  February,  1955  (Plain- 
*  tiff's  Exhibit  7 )  that  the  letter  from  The  Texas  Company,  in 
answer  to  the  letter  of  October  28,  1952,  was  postmarked 
December  26,  1952.  From  these  answers  to  interrogatories 
li  and  admissions  and  from  the  pleadings,  it  is  clear  that  The 
!  Texas  Company  continued  its  use  of  the  plaintiff's  lands  in 
t  connection  with  its  operations  upon  other  lands,  after  the 
i  letter  of  October  28,  1952,  received  by  it  on  October  30, 
[f  1952,  until  the  22nd  day  of  November,  1952.  It  is  our  con- 
fjtention,  with  which  the  lower  court  agreed,  that  The  Texas 
Company  thereby  became  indebted  to  the  plaintiff  in  the 
sum  of  $150.00  per  daya  for  each  day  of  such  use.  By  mathe- 
matical computation,  this  amounts  to  $3,600.00,  the  amount 
awarded  by  the  court. 

In  support  of  our  contention  and  in  support  of  the  court's 
findings,  we  direct  this  Court's  attention  to  Section  13-320, 
Revised  Codes  of  Montana,  1947,  which  provides  as  follows: 

"Performance  of  the  condition  of  a  proposal,  or  the 
acceptance  of  a  consideration  offered  with  a  proposal, 
is  an  acceptance  of  the  proposal." 

There  can  be  no  question  concerning  the  acceptance  by 

!  The  Texas  Company  of  the  consideration  offered   by   the 

plaintiff  in  connection  with  his  offer  of  Revocable  License. 
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As  we  have  pointed  out,  The  Texas  Company  admitted  the 
continued  use  of  the  road  ways  until  November  22,  1952. 
Furthermore,  The  Texas  Company,  by  its  answer  of  Decem- 
ber 11,  1953,  to  interrogatories  submitted  to  them  by  the 
plaintiff  (Plaintiff's  Exhibit  3)  admitted  the  use  of  15,000 
barrels  of  water  from  plaintiff's  Section  23  for  use  in  drilling! 
on  Section  22,  between  September  14,  1952,  and  November! 
12,  1952.  By  virtue  of  Section  13-320,  Revised  Codes  of  Mon- 
tana, 1947,  above  quoted,  this  continued  use  after  the  letter 
of  October  28,  was  an  acceptance  of  the  proposal  contained 
in  that  letter.  Furthermore,  it  was  such  an  acceptance  as  was  j 
contemplated  by  that  letter.  See  Steinbrenner  v.  Minot  Auto 
Company,  56  Mont.  27,  35,  180  Pac.  729,  wherein  the  Su- 
preme Court  of  Montana  said: 


"It  is  also  settled  law  that  the  party  making  the  offer 
may  prescribe  the  mode  by  which  acceptance  shall  be 
made,  if  at  all." 

Plaintiff  made  the  offer  of  the  Revocable  License  to  The 
Texas  Companay,  that  a  continued  use  would  be  deemed  an 
acceptance.  The  Texas  Company  admits  that  the  use  was 
without  right.  They  further  admit  that  they  continued  the 
use,  thus  accepting  the  consideration  offered  with  the  pro- 
posal. We  fail  to  see  how  there  can  be  any  serious  question 
as  to  the  right  of  the  plaintiff  to  recover  from  these  defend- 
ants, at  the  rate  of  $150.00  per  day,  upon  this  aspect  of  the 
case.  See  also  Section  13-325,  Revised  Codes  of  Montana, 
1947,  which  provides  as  follows: 

"A  voluntary  acceptance  of  the  benefit  of  a  trans- 
action is  equivalent  to  a  consent  to  all  the  obligations 


I 


PS.   The  Texas   Co.,   et  al.,   etc.  39 

arising  from  it.  So  far  as  the  facts  are  known  or  ought 
I  to  be  known,  to  the  person  accepting." 

In  the  face  of  the  letter  of  October  28,  1952,  The  Texas 

I 

j  Company  could  not  continue  its  use  of  the  plaintiff's  lands 

j  in  connection  with  its  operations  upon  other  lands  without 

I  incurring  the   attendant  obligations.   We  submit  that  the 

'  appeal  of  The  Texas  Company  from  that  portion  of  the 

!  Judgment,  awarding  to  the  plaintiff  the  sum  of  $3,600.00 

i 

jas  compensation  under  the  Revocable    License,    is    clearly 

I  without  merit. 

Concerning  the  use  by  the  defendant,  The  Texas  Com- 
jpany,  of  the  plaintiff's  lands  in  connection  with  their  opera- 
Itions  upon  other  lands,  prior  to  the  letter  of  October  28, 
1952,  the  question  is,  of  course,  one  of  damages,  and  the 
court  found  the  evidence  insufficient  to  determine  the 
amount  of  such  damages,  which  findings  we  have  specified 
as  error.  By  its  answers  to  the  interrogatories,  dated  April 
13,  1955  (Plaintiff's  Exhibit  9)  defendant  The  Texas  Com- 
pany, admitted  the  commencement  of  this  use  on  September 
3,  1952.  By  its  answers  of  December  11,  1953  (Plaintiff's 
Exhibit  3)  defendant  The  Texas  Company,  admitted  that 
between  September  14,  1952  and  November  12,  1952,  they 
used  15,000  barrels  of  water  from  the  plaintiff's  Section  23, 
in  drilling  on  Section  22.  They  likewise  admitted  the  use  of 
'50  cubic  yards  of  scoria  in  connection  with  their  operations 
upon  Section  22.  It  seemed  clear  that  the  damages  to  which 
the  plaintiff  was  and  is  entitled  on  this  aspect  of  the  case, 
would  be  the  value  of  the  use  and  of  the  materials  and  water 
taken. 
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As  we  shall  hereinafter  demonstrate  by  authorities  to  be  I 

cited,  in  connection  with  another  point,  value  or  reasonable  . 

i 

value  and  market  value  are  synonymous.  The  only  evidence  I 
before  the  court  from  which  the  value  of  the  water  can  be  ' 
determined,  is  in  the  testimony  of  the  plaintiff's  witnesses, 
Lillis  and  Morton.  Mr.  Lillis  testified,  from  his  investigation,  ^ 
that  the  value  of  this  water  at  the  well  was  from  15f  to  20^  l' 
per  barrel.  (R.  186).  Mr.  Morton,  an  oil  man  of  more  than 
thirty  years   experience   in  the  various   aspects   of  the  oil  | 
business,  testified  that  the  value  of  the  water  at  the  well  for  li 
drilling  purposes,    depending  upon    the    distance    of    the  j 
source  from  the  well,  was,  up  to  five  miles,  25^  per  barrel, 
with  proportionate  increases  thereafter.  (R.  200).  The  tes- 
timony showed  that  there  were  other  sources  of  water  in  the  i 
vicinity  from  one  to  four  miles  distant.  (R.  186-187).  The  i 
only  user  and  the  only  market  apparent  in  the  vicinity  was  i 
the  defendant  The  Texas  Company,  and  we  recognized  and  : 
recognize  that  there  are  other  sources  of  water  in  the  area  i 
from  which  the  defendant  The  Texas  Company,  could  have  i 
procured  its  supply  of  water  without  cost  for  the  water  itself. 
Upon  this  basis,  it  is  our  theory  that  the  price  which  The  j 
Texas  Company  should  be  willing  to  pay  for  this  water  and 
the  price  which  the  plaintiff  should  be  willing  to  accept, 
should  be  measured  by  the  cost  of  procuring  the  water  from 
the  other  sources  of  supply.  It  is,  therefore,  our  contention 
that  the  marekt  value  of  the  water  can  best  be  measured  by 
the  cost  of  transporting  water  from  the  free  source  to  the  de- 
fendant's well  sites.  Consequently,  the  testimony  of  Lillis  | 
and  Morton  and  of  the  plaintiff,  Russell  (R.  205)  on  this 
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i  matter,  supplies  a  competent  and  accurate  measure  of  the 

market  value  of  the  water  wrongfully  used  by  the  defendant 

The  Texas  Company.  See  Rider  v.  Cooney,  infra,  94  Mont. 

295,  23Pac.  (2d)  261. 

Defendant  The  Texas  Company,  used  15,000  barrels  of 

water  over  a  period  of  57  days,  an  average  of  282  barrels  a 

day.  Of  these  57  days,  45  were  prior  to  the  letter  of  October 

j28.  That  is  approximately  12,690  barrels  of  water  used  prior 

jto  the  letter  of  October  28,  and  plaintiff's  recovery  at  the 

) lowest  figure  testified  to,  should  have  been  $1,903.50  for 

this  water. 

The  only  testimony  before  the  lower  court  as  to  the  value 
of  the  use  of  the  roads  for  access  to  defendant  The  Texas 
Company's  operations  on  lands  other  than  the  lands  of  the 
plaintiff,  is  the  testimony  of  Mr.  Lillis,  who  testified  that 
the  use  of  these  roads  should  be  reckoned  at  at  least  $2.00 
per  day.  (R.  182)  This  testimony  was  not  disputed  or  con- 
tradicted. The  Texas  Company,  having  commenced  its  use  of 
these  roads  for  operations  on  lands  other  than  those  of  the 
plaintiff  on  September  3,  1952,  plaintiff's  recovery  for  the 
use  of  the  roads  up  to  the  time  of  the  letter  of  October  28, 
should  have  been  $110.00. 

Mr.  Lillis  testified  that  the  scoria  used  by  the  defendant 
The  Texas  Company  was  reasonably  worth  50^  per  yard 
in  the  quarry.  (R.  184)  The  defendant's  witness,  Mr.  Bliss, 
testified  that  they  had  purchased  scoria  at  5^  per  yard  in  the 
quarry  and  he  himself  admitted  that  he  considered  this  an 
unusually  good  deal.  (R.  220-221)  At  any  rate,  for  the  50 
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yards  of  scoria  admittedly  used  in  connection  with  defend 
ant's  operations  upon  other  lands  than  those  of  the  plaintiff 
plaintiff  should  have  been  entitled  to  recover  at  least  th( 
sum  of  $25.00. 

By  mathematical  computation,  plaintiff's  recovery  in  com 
nection  with  the  use  by  Defendant  The  Texas  Company,  oi 
plaintiff's  lands  in  connection  with  their  operations  upofi 
other  lands,  should  have  been  the  sum  of  $5,378.50.  Of  thisi 
the  court  allowed  only  $3,600.00  due  under  the  Revocable 
License. 

(b)      Market  Value  of  the  Surface  Area  in  Section  23  Util' 
ized  by  the  Defendant,  The  Texas  Company 

It  is,  of  course,  the  contention  of  the  plaintiff  and  appel- 
lant, as  it  has  been  from  the  beginning,  that  the  reservation 
of  mineral  rights  of  the  Northern  Pacific  Railway  Company; 
pursuant  to  which  that  company  purported  to  lease  to  the 
defendant  The  Texas  Company,  is  void.  However,  in  view 
of  the  fact  that  defendant  The  Texas  Company,  admitted 
an  indebtedness  to  the  plaintiff  for  the  reasonable  market 
value  of  such  portions  of  surfaces  of  the  plaintiff's  lands  as 
were  used  (See  separate  answer  of  The  Texas  Company  [RJ 
35]  ) ,  and  in  view  of  the  fact  that  the  testimony  reveals  par- 
ticularly the  testimony  of  the  witness,  Lillis  (R.  178),  that 
the  productivity  of  the  lands  utilized  by  the  defendant,  The 
Texas  Company,  is  completely  destroyed,  it  was  proper  for 
the  lower  court  to  determine  and  award  to  the  plaintiff  the 
reasonable  market  value  of  the  surface  utilized  by  the  de-ist 
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endant,  The  Texas  Company.  In  this  connection,  it  is  our 
:ontention  that  the  lower  court  adopted  an  incorrect  mea- 
ure  of  the  value  of  the  surface  utilized  and  destroyed  by 
lefendant,  The  Texas  Company. 

It  is  apparent  that  the  lower  court  based  its  determina- 
ion  of  the  market  value  of  the  surface  upon  the  basis  of  the 
ise  of  the  land  for  grazing  purposes.  It  is  our  contention 
hat  such  was  not  the  proper  basis  for  valuing  the  land.  In 
lider  v.  Cooney,  94  Mont.  295,  308,  23  Pac.  (2d)  261,  the 
upreme  Court  of  Montana,  said: 

"  'Value'  means  the  price  which  property  could  com- 
mand in  the  market.  By  'value,'  in  common  parlance,  is 
meant  'market  value,'  which  is  no  other  than  the 
fair  value  of  property  as  between  one  desiring  to 
purchase  and  another  desiring  to  sell;  and  the  words 
'value'  and  'market  value'  are  often  used  interchange- 
ably, and  both  as  being  the  equivalent  of  'actual  value' 
and  'salable  value.'  (James  v.  Speer,  69  Mont.  100,  220 
Pac.  535.  See.  also.  State  v.  Hoblitt,  87  Mont.  403,  288 
Pac.  181;  State  ex  rel  Snidow  v.  State  Board  of  Equali- 
zation, 92  Mont.  19,  17  Pac.  (2d)  68.)" 

Section  93-9913,  R.C.M.,  1947,  relating  to  eminent  domain 
roceedings,  provides  in  part  as  follows: 

"*  *  *  and  its  actual  value  at  that  date  shall  be  the  mea- 
sure of  compensation  of  all  property  to  be  actually 
taken,  *   *   *    " 

In  the  case  of  State  v.  Hoblitt,  87  Mont.  403,  413,  288 
ac.  181,  the  Montana  Supreme  Court,  speaking  of  this 
;atute,  said: 
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"Section  9945,  Revised  Codes  of  1921,  provides  dia; 
'for  the  purpose  of  assessing  compensation  and  damage; 
(in  a  condemnation  proceeding) ,  the  right  thereto  shaL 
be  deemed  to  have  accrued  at  the  date  of  the  summons 
and  its  actual  value  at  that  date  shall  be  the  measur^.v, 
of  compensation  of  all  property  to  be  actually  takenJ 
and  the  basis  of  damages  to  property  not  actually  taken^ 
but  injuriously  affected.' 

The  'actual  value'  is  the  market  value,  'the  price  that 
would  in  all  probability  result  from  fair  negotiation^ 
where  the  seller  is  willing  to  sell  and  the  buyer  desires 
to  buy.'  (Northern  Pac.  &  Mont.  Ry.  Co.  v.  Forbis,  15; 
Mont.  452,  48  Am.  St.  Rep.  692,  39  Pac.  571;  Maxon  vji 
Gates,  136  Wis.  270,  116  N.W.  758,  765.) 

"The  owner  has  the  right  to  obtain  the  market  value 
of  the  land,  based  upon  its  availability  for  the  mosi 
valuable  purpose  for  which  it  can  be  used,  whether  so 
used  or  not.  (Montana  Ry.  Co.  v.  Warren,  6  Mont.  275' 
12  Pac.  641)."   (Emphasis  supplied). 

Defendant,  The  Texas  Company,  has  by  its  operations.: 
demonstrated  that  the  most  valuable  use  to  which  this  landi 
can  be  put,  is  for  the  purpose  of  producing  oil,  and  it  is  thiji 
use  which  we  contend  must  determine  the  market  valuci 
of  the  land  used  by  The  Texas  Company.  (See  Plaintiff's 
Exhibit  10).  In  other  words,  it  is  our  contention  that  thij 
value  must  be  determined  as  it  would  be  determined  betweec, 
the  plainiff  and  the  defendant.  The  Texas  Company,  if  there 
were  no  reservation  of  the  right  to  go  upon  the  land  for  the 
purpose  of  mining  for  and  removing  minerals.  It  must  bt 
determined,  as  it  would  be  determined  if  The  Texas  Com- 
pany were  required  to  negotiate  with  the  plaintiff,  Russell 


vs.  The  Texas  Co.,  et  al.,  etc.  45 

for  the  purpose  of  purchasing  so  much  of  the  surface  as 
might  be  necessary  for  its  operations.  See  Yellowstone  Park 
R.  R.  Co.  V.  Bridger  Coal  Co.,  34  Mont.  545,  556,  87  Pac. 
963,  wherein  Mr,  Chief  Justice  Brantley,  speaking  for  the 
Supreme  Court  of  the  State  of  Montana,  said: 

"and,  in  determining  the  amount  which  they  are  en- 
titled to  recover,  the  court  is  bound  to  take  into  con- 
sideration every  element  of  value  which  would  be  taken 
into  consideration  if  the  plaintiff  were  negotiating  a  sale 
with  the  defendants  as  a  willing  purchaser  and  the  de- 
fendants were  willing  sellers.  (Boom  Co.  v.  Patterson, 
i  98  U.S.  403,  25  L.  Ed.  206;  Webster  v.  Kansas  City  etc. 
Ry.  Co.,  116  Mo.  114,  22  S.W.  474;  Denver  etc.  R.R. 
Co.  V.  Griffith,  supra.)" 

In  other  words,  the  fact  that  appellant  is  in  effect  forced 
to  sell  the  surface  required  by  The  Texas  Company  to  The 
jTexas  Company,  should  not  be  considered  in  a  determina- 
tion of  the  market  value.  See  also  the  definition  of  market 
value  appearing  in  Black's  Law  Dictionary,  page  1162,  as 
follows: 

"The  market  value  of  an  article  or  piece  of  property 
is  the  price  which  it  might  be  expected  to  bring  if  of- 
fered for  sale  in  a  fair  market;  not  the  price  which 
might  he  obtained  on  a  sale  at  public  auction  or  a  sale 
forced  by  the  necessities  of  the  owner,  but  such  a  price 
as  would  be  fixed  by  negotiation  and  mutual  agreement, 
after  ample  time  to  find  a  purchaser,  as  between  a  ven- 
dor who  is  willing  (but  not  compelled)  to  sell  and  a 
purchaser  who  desires  to  buy  but  is  not  compelled  to 
take  the  particular  article  or  piece  of  property.  See 
Winnipiseogee  Lake,  etc.,  Co.  v.  Gilford,  67  N.H.  514, 
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35  A.  945;  Muser  v.  Magone,  155  U.S.  240,  15  S.  Ct. 
77,  39  L.  Ed.  135;  Esch  v.  Railroad  Co.,  72  Wis.  229, 
39  N.W.  129;  Sharpe  v.  U.S.,  112F.  989,  50  CCA.  597, 
57  L.R.A.  932;  Little  Rock  Junction  Ry.  v.  Woodruff, 
49  Ark.  381,  5  S.W.  792,  Am.  St.  Rep.  51;  Lowe  v. 
Omaha,  33  Neb.  587,  50  N.W.  763;  San  Diego  Land: 
Co.  V.  Neale,  78  Cal.  63,  20  P.  372,  3  L.R.A.  83;  Con- 
solidated Gas,  Electric  Light  &  Power  Co.  of  Baltimorei 
V.  City  of  Baltimore,  130  Md.  20,  99  A.  968,  972;  Peo- 
ple ex  rel  Brown  v.  Purdy,  186  App.  Div.  54,  173  N.Y.S. 
782,  784;  Tyson  Creek  R.  Co.  v.  Empire  Mill  Co.,  31 : 
Idaho  580,  174  P.  1004,  1006;  Merchants'  Cotton  Oil 
Co.  V.  Acme  Gin  Co.  (Tex.  Civ.  App.)  284  S.W.  680,1 
682;  William  H.  Lowe  Estate  Co.  v.  Lederer  Realty; 
Corporation,  35  R.I.  352,  86  A.  881,  883  Ann.  Cas.i 
I916A,  341;  Stanley  v.  Sumrell  (Tex.  Civ.  App.)   163 
S.W.  697,  698;  Illinois  Power  &  Light  Corporation  v. 
Parks,  322  111.  313,  153  N.E.  483,  486."  (Emphasis  sup- 
plied) 


See  also  State  et  al  vs.  Bradshaw  Land  Etc.  Co.,  99  Mont. 
95,  109,  43  Pac.  (2d)  674,  where  it  is  said: 


"  'In  determining  the  value  of  land  appropriated! 
for  public  purposes,  the  same  considerations  are  to  be 
regarded  as  in  a  sale  of  property  between  private  par- 
ties. The  inquiry  in  such  cases  must  be  what  is  the 
property  worth  in  the  market,  viewed  not  merely  with! 
reference  to  the  use  to  which  it  is  at  the  time  applied,' 
but  with  reference  to  the  uses  to  which  it  is  plainly 
adapted;  that  is  to  say,  what  is  it  worth  from  its  avail- 
ability for  valuable  uses.  Property  is  not  to  be  deemed 
worthless  because  the  owner  allows  it  to  go  to  waste, 
or  to  be  regarded  as  valueless  because  he  is  unable  to 
put  it  to  any  use.  Others  may  be  able  to  use  it,  and 
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make  it  subserve  the  necessities  or  conveniences  of  life. 
Its  capability  of  being  made  thus  available  gives  it  a 
market  value  which  can  be  readily  estimated.  So  many 
and  varied  are  the  circumstances  to  be  taken  into  ac- 
count in  determining  the  value  of  property  condemned 
for  public  purposes,  that  it  is  perhaps  impossible  to 
formulate  a  rule  to  govern  its  appraisement  in  all  cases. 
Exceptional  circumstances  will  modify  the  most  care- 
fully guarded  rule;  but,  as  a  general  thing,  we  should 
say  that  the  compensation  to  the  owner  is  to  be  esti- 
mated by  reference  to  the  uses  for  which  the  property 
is  suitable,  having  regard  to  the  existing  business  or 
wants  of  the  community,  or  such  as  may  be  reasonably 
expected  in  the  immediate  future.  " 

The  defendants'  answers  to  interrogatories,  together  with 
the  testimony  of  the  defendant's  witness,  Traver,  reveals 
that  a  total  of  approximately  23.42  acres  of  the  surface  of 
the  plaintiff's  lands  had  been  used  in  connection  with  The 
Texas  Company's  operations.  (Plaintiff's  Exhibit  3)  and  (R. 
210-214).  There  is  no  allowance  contained  in  these  figures 
"or  the  reservoir  created  on  the  plaintiff's  land  by  the  action 
)g  The  Texas  Company.  There  was  some  testimony  to  the 
iffect  that  this  reservoir  was  of  some  possible  benefit  to  the 
plaintiff  or  to  his  lessee.  We  fail  to  see  how  this  fact  could 
nake  any  possible  difference  in  the  liability  of  The  Texas 
Company  to  pay  to  the  plaintiff  the  market  value  of  the 
property  taken  for  the  reservoir.  The  plaintiff  is  no  more 
)bligated  to  accept  an  improvement  without  compensation 
han  he  is  obligated  to  accept  a  detriment  without  compensa- 
ion.  According  to  the  testimony  of  the  witness,  Lillis,  (R. 
77)  this  reservoir  occupies  approximately  two  acres  of  the 
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plaintiff's  lands,  which  would  raise  the  figure  previously 

stated,  to  approximately  25.42  acres. 

The  only  testimony  before  the  lower  court  on  the  value 
of  the  surface  for  oil  well  drilling  purposes  is  the  testimony 
of  the  witness,  Morton,  who  testified,  based  upon  his  ex- 
perience in  the  field,  upon  his  knowledge  of  the  productivity 
of  this  particular  area,  and  with  the  fact  in  mind  that  it  is 
only  the  surface  right  involved,  that  this  land,  using  the 
figure  of  241/2  acres,  was  worth  from  $10,000  to  $20,000. 
(R.  203)  We  submit  that  the  lower  court  was  in  error  in 
allowing  The  Texas  Company  to  acquire  property  of  im- 
mense value  to  them  by  payment  of  a  mere  pittance  to  the 
plaintiff  herein,  and  we  submit  that  the  plaintiff  was  and 
clearly  is  entitled  to  a  substantial  recovery  for  this  land. 

The  defendant,  The  Texas  Company,  by  its  answer  of 
December  11,  1953,  to  interrogatories  submitted  by  the  plain- 
tiff, admitted  the  use  of  34,000  barrels  of  surface  water  on 
plaintiff's  Section  23  in  connection  with  its  operations  on 
Section  23.  For  this  water  the  plaintiff  was  allowed  nothing 
by  the  lower  court.  It  is  our  contention  that  this  water  is 
clearly  a  part  of  the  surface  taken  by  the  defendant.  The 
Texas  Company,  for  which  it  must  pay  the  reasonable  mar- 
ket value.  At  the  lowest  figure  in  evidence,  to-wit:  15^ 
per  barrel,  the  reasonable  market  value  of  this  water  is 
$5,100.00. 

We  may  be  anticipating  an  argument  which  will  not  be 
presented,  but  it  is  our  belief  that  The  Texas  Company  may 
contend  that  they  were  entitled  to  the  use  of  this  water  with- 
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out  payment  therefor,  other  than  the  payment  for  the 
amount  of  the  surface  used.  If  such  a  contention  be  ad- 
vanced, it  is  a  contention  without  merit.  In  Prentice  vs.  Mc- 
Kay et  al,  38  Mont.  114,  117,  98  Pac.  1081,  the  Supreme 
Court  of  Montana,  said: 

i  "The  United  States  and  the  State  of  Montana  have 

recognized  the  right  of  an  individual  to  acquire  the  use 
of  water  by  appropriation  (Rev.  Stats.  U.S.,  Sees.  2339, 
2340  (U.S.  Comp.  Stats.  1901,  p.  1437) ;  Revised  Codes, 
Sees.  4840  et  seq.;  Wood  v.  Etiwanda  Water  Co.,  122 
Cal.  152,  54  Pac.  726;  Welch  v.  Garrett,  5  Idaho,  639, 
51  Pac.  405;  but  neither  had  authorized,  nor,  indeed, 
could  authorize,  one  person  to  go  upon  the  prviate 
property  of  another  for  the  purpose  of  making  an  ap- 
propriation, except  by  condemnation  proceedings.  The 
general  government  has  merely  authorized  the  pros- 
pective appropriator  to  go  upon  the  public  domain  for 
the  purpose  of  making  his  appropriation  (see  note  to 
Heath  v.  Williams,  43  Am.  Dec.  265,  [25  M.E.  209] ), 
and  the  statutes  of  this  state  (sections  4840-4891, 
above)  only  apply  to  appropriations  made  on  the  pub- 
lic lands  of  the  United  States  or  of  the  state,  and  to 
such  as  are  made  by  individuals  who  have  riparian 
rights  either  as  owners  of  riparian  lands  or  through 
grants  from  such  owners." 

The  reservation  of  mineral  rights  upon  which  the  de- 
gndant.  The  Texas  Company,  depends  for  its  right,  is  be- 
ore  this  Court,  in  The  Texas  Company's  answer  (R.  7).  It 
eads  as  follows: 

"excepting  and  reserving  unto  the  vendor  its  suces- 
sors  and  assigns  forever  all  minerals  of  any  nature 
whatsoever,  including  coal,  iron,  natural  gas  and  oil, 
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upon  or  in  said  land,  together  with  the  use  of  such  of 
the  surface  as  may  be  necessary  for  exploring  for  and 
mining  or  otherwise  extracting  and  carrying  away  the 
same;  but  the  vendor  shall  pay  to  the  purchaser  the 
market  value  at  the  time  mining  operations  are  com- 
menced of  such  portion  of  the  surface  as  may  be  used 
for  such  operations,  including  any  improvements  there- 
on; the  purchaser  shall  notwithstanding  have  at  all 
times  the  right  to  mine  and  remove  such  reasonable 
quantity  of  coal  as  may  be  necessaray  for  his  own  do- 
mestic use." 

This  reservation  does  not  purport  to  give  to  the  grantor 
any  right  to  the  use  of  the  water  upon  the  plaintiff's  land, 
at  least  not  without  the  payment  therefor  of  the  reasonable 
market  value  of  such  water.  It  is  also  the  rule  that  reserva- 
ions  such  as  this  may  not  be  asserted  or  exercised  except  for 
the  purpose  of  searching  for  and  extracting  minerals.  See  28 
C.J.S.,  Easements,  Sec.  92;  58  C.J.S.,  Mines  and  Minerals, 
Sec.  159.  We  submit  that  under  the  reservations  The  Texas  , 
Company  is  equally  obligated  to  pay  the  reasonable  market 
value  of  the  water  as  they  were  to  pay  the  reasonable  market 
value  of  the  surface  of  the  land  itself. 

Upon  reason  and  authorities,  it  is  submitted  that  the 
plaintiff  herein  was  entitled  to  recover  from  The  Texas 
Company,  at  least  the  sum  of  $20,683.50. 

CONCLUSION 

On  the  basis  of  the  foregoing  arguments  and  authorities, 
we  submit  that  the  Court  below  was  clearly  in  error  in  find- 
ing as  a  matter  of  law  that  the  mineral  reservation  of  the 
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orthern  Pacific  Railway  Company,  in  the  deed  to  plaintiff's 
iredecessor,  was  and  is  invalid,  and  that  Specifications  of 
rror  Nos.  1  through  "^  are  well  taken. 

It  is  further  submitted  that  the  plaintiff  herein  was  en- 
ded to  recoven,-  against  the  defendant,  The  Texas  Com- 
iny,  for  the  use  of  his  lands  and  water  and  materials  from 
,  s  lands  in  connection  with  The  Texas  Company's  opera- 
tf)ns  upon  other  lands  during  the  period  of  time  prior  to 
te  offer  of  a  Revocable  License,  and  that  Specifications 
(  Error  Nos.  10,  13,  14,  15,  17  and  21  are  well  taken. 

It  is  further  submitted  that  the  lower  court  clearly  erred 
i  allowing  to  the  plaintiff  only  the  sum  of  S  10.00  per  acre 
f r  the  surface  of  plaintiff's  lands  utilized  by  defendant,  The 
"rxas  Company,  and  that  Specifications  of  Error  Nos.  S,  9, 

,  13,  15,  17  and  20  are  well  taken. 


t  is  submitted  that  this  cause  must  be  reversed  and  re- 
flmded  for  such  further  proceedings  as  may  be  necessary 
:i  fully  adjudicate  and  determine  plaintiff's  claims,  based 
n  the  first  cause  of  action  and  to  enter  proper  judgment 
aon  the  second  and  third  causes  of  action  in  plaintiff's 
Cmplaint. 

Respectfully  submitted, 

K\LPH  J.  Anderson, 
Stanley  P.  Sorenson, 

Attorneys   for  Appellatit, 
Theodore  B.  Russell 
517  PoviER  Block 
P.  O.  Box  252 
Helena.  Montana 
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APPENDIX 

CHAP.  CCXVII — An  Act  Granting  Lands  to  Aid  in  the  Con- 
struction of  a  Railroad  and  Telegraph  Line  from  Lake 
Superior  to  Puget's  Sound,  on  the  Pacific  Coast,  by  the 
Northern  Route. 

"Be  it  enacted  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress  assembled,  I 
*  *  * 

"SEC.  2.     And  be  it  further  enacted,  That  the  right  of 
way  through  the  public  lands  be,  and  the  same  is  hereby, 
granted  to  said   'Northern  Pacific  Railroad   Company',  its 
successors  and  assigns,  for  the  construction  of  a  railroad  and  i 
telegraph  as  proposed;  and  the  right,  power,  and  authority 
is  hereby  given  to  said  corporation  to  take  from  the  public  \ 
lands,  adjacent  to  the  line  of  said  road,  material  of  earth, 
stone,  timber,  and  so  forth,  for  the  construction  therof.  Said 
way  is  granted  to  said  railroad  to  the  extent  of  two  hundred 
feet  in  width  on  each  side  of  said  railroad  where  it  may 
pass   through   the   public  domain,   including   all   necessary 
ground  for  station  buildings,  workshops,  depots,  machine  r 
shops,  switches,  side  tracks,  turn-tables,  and  water-stations;  i; 
and  the  right  of  way  shall  be  exempt  from  taxation  within  i; 
the  territories  of  the  United  States.  The  United  States  shall 
extinguish,  as  rapidly  as  may  be  consistent  with  public  policy  ' 
and  the  welfare  of  the  said  Indians,  the  Indian  titles  to  all 
lands  falling  under  the  operation  of  this  act,  and  acquired 
in  the  donation  to  the  (road)  named  in  this  bill. 

"SEC.  3.  And  be  it  further  enacted.  That  there  be,  and 
hereby  is,  granted  to  the  'Northern  Pacific  Railroad  Com- 
pany', its  successors  and  assigns,  for  the  purpose  of  aiding 
in  the  construction  of  said  railroad  and  telegraph  line  to  the 
Pacific  coast,  and  to  secure  the  safe  and  speedy  transporta- 
tion of  the  mails,  troops,  munitions  of  war,  and  public  stores. 
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over  the  route  of  said  line  of  railway,  every  alternate  sec- 
tion of  public  land,  not  mineral,  designated  by  odd  numbers, 
to  the  amount  of  twenty  alternate  sections  per  mile,  on  each 
'side  of  said  railroad  line,  as  said  company  may  adopt,  through 
the  territories  of  the  United  States,  and  ten  alternate  sec- 
tions of  land  per  mile  on  each  side  of  said  railroad  whenever 
it  passes  through  any  state,  and  whenever  on  the  line  thereof, 
the  United  States  have  full  title,  not  reserved,  sold,  granted, 
or  otherwise  appropriated,  and  free  from  preemption,  or 
other  claims  or  rights,  at  the  time  the  line  of  said  road  is 
definitely  fixed,  and  a  plat  therof  filed  in  the  office  of  the 
commissioner  of  the  general  land-office;  and  whenever,  prior 
to  said  time,  any  of  said  sections  or  parts  of  sections  shall 
'pave  been  granted,  sold,  reserved,  occupied  by  homestead 
settlers,  or  preempted,  or  otherwise  disposed  of,  other  lands 
ihall  be  selected  by  said  company  in  lieu  therof,  under  the 
lirection  of  the  Secretary  of  the  Interior,  in  alternate  sec- 
tions, and  designated  by  odd  numbers,  not  more  than  ten 
Iniles  beyond  the  limits  of  said  alternate  sections;  *  *  * 

"SEC.  4.  And  be  it  further  enacted,  That  whenever  said 
Northern  Pacific  Railroad  Company'  shall  have  twenty- 
iive  consecutive  miles  of  any  portion  of  said  railroad  and 
elegraph  line  ready  for  the  service  contemplated,  the  Presi- 
lent  of  the  United  States  shall  appoint  three  commissioners 
o  examine  the  same,  and  if  it  shall  appear  that  twenty-five 
onsecutive  miles  of  said  road  and  telegraph  line  have  been 
bmpleted  in  a  good,  substantial,  and  workmanlike  manner, 
s  in  all  other  respects  required  by  this  act,  the  commission- 
rs  shall  so  report  to  the  President  of  the  United  States,  and 
atents  of  lands,  as  aforesaid,  shall  be  issued  to  said  com- 
any,  confirming  to  said  company  the  right  and  title  to  said 
mds,  situated  opposite  to,  and  coterminous  with,  said  com- 
leted  section  of  said  road;  and,  from  time  to  time,  when- 
ver  twenty-five  additional  consecutive  miles  shall  have  been 
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constructed,  completed,  and  in  readiness  as  aforesaid,  and 
verified  by  said  commissioners  to  the  President  of  the  United 
States,  then  patents  shall  be  issued  to  said  company  convey- 
ing the  additional  sections  of  land  as  aforesaid,  and  so  on  as 
fast  as  every  twenty-five  miles  of  said  road  is  completed  as 
aforesaid:  Provided,  That  not  more  than  ten  sections  of  land 
per  mile,  as  said  road  shall  be  completed,  shall  be  conveyed 
to  said  company  for  all  that  part  of  said  railroad  lying  east 
of  the  western  boundary  of  the  State  of  Minnesota,  until 
the  whole  of  said  railroad  shall  be  finished  and  in  good  run- 
ning order,  as  a  first-class  railroad,  from  the  place  of  be- 
ginning on  Lake  Superior  to  the  western  boundary  of  Min- 
nesota: Provided,  also,  That  lands  shall  not  be  granted  under 
the  provisions  of  this  act  on  account  of  any  railroad,  or  part 
thereof,  constructed  at  the  date  of  the  passage  of  this  act. 

"SEC.  5.  And  be  it  further  enacted,  That  said  Northern 
Pacific  Railroad  shall  be  constructed  in  a  substantial  and 
workmanlike  manner,  with  all  the  necessary  draws,  culverts, 
bridges,  viaducts,  crossings,  turnouts,  stations,  and  watering 
places,  and  all  other  appurtenances,  including  furniture,  and 
rolling  stock,  equal  in  all  respects  to  railroads  of  the  first 
class,  when  prepared  for  business,  with  rails  of  the  best 
quality,  manufactured  from  American  iron.  And  a  uniform 
gauge  shall  be  established  throughout  the  entire  length  of 
the  road.  And  there  shall  be  constructed  a  telegraph  line,  of 
the  most  substantial  and  approved  description,  to  be  op- 
erated along  the  entire  line:  *  *  * 

"SEC.  6.  And  be  it  further  enacted.  That  the  Presidenr 
of  the  United  States  shall  cause  the  lands  to  be  surveyed  for 
forty  miles  in  width  on  both  sides  of  the  entire  line  of  said 
road,  after  the  general  route  shall  be  fixed,  and  as  fast  as 
may  be  required  by  the  construction  of  said  railroad;  and 
the  odd  sections  of  land  hereby  granted  shall  not  be  liabk' 
to  sale,  or  entry,  or  preemption  before  or  after  they  are  sur- 
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"veyed,  except  by  said  company,  as  provided  in  this  act; 
I  but  the  provisions  of  the  act  of  September,  eighteen  hundred 
land  forty-one,  granting  preemption  rights,  and  the  acts 
lamendatory  thereof,  and  of  the  act  entitled  'An  Act  to  secure 
homesteads  to  actual  settlers  on  the  public  domain,'  ap- 
proved May  twenty,  eighteen  hundred  and  sixty-two,  shall 
be,  and  the  same  are  hereby,  extended  to  all  other  lands  on 
the  line  of  said  road,  when  surveyed,  excepting  those  hereby 
granted  to  said  company.  And  the  reserved  alternate  sections 
shall  not  be  sold  by  the  government  at  a  price  less  than  two 
dollars  and  fifty  cents  per  acre,  when  offered  for  sale. 

SEC.  8.  And  be  it  further  enacted,  That  each  and  every 
^rant,  right,  and  privilege  herein  are  so  made  and  given  to, 
md  accepted  by,  said  Northern  Pacific  Railroad  Company, 
^jpon  and  subject  to  the  following  conditions,  namely:  That 
,:he  said  company  shall  commence  the  work  on  said  road 
Vithin  two  years  from  the  approval  of  this  act  by  the  Presi- 
lent,  and  shall  complete  not  less  than  fifty  miles  per  year 
ifter  the  second  year,  and  shall  construct,  equip,  furnish,  and 
omplete  the  whole  road  by  the  fourth  day  of  July,  anno 
Domini  eighteen  hundred  and  seventy-six. 

"SEC.  9.  And  be  it  further  enacted.  That  the  United 
itates  make  the  several  conditioned  grants  herein,  and  that 
he  said  Northern  Pacific  Railroad  Company  accept  the  same, 
ipon  the  further  condition  that  if  the  said  company  make 
ny  breach  of  the  conditions  hereof,  and  allow  the  same  to 
ontinue  for  upwards  of  one  eyear,  then,  in  such  case,  at  any 
ime  thereafter,  the  United  States,  by  its  congress,  may  do 
ny  and  all  acts  and  things  which  may  be  needful  and  neces- 
ary  to  insure  a  speedy  completion  of  the  said  road. 

"SEC.  10.  And  be  it  further  enacted.  That  all  people 
If  the  United  States  shall  have  the  right  to  subscribe  to  the 
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stock  of  the  Northern  Pacific  Railroad  Company  until  the 
whole  capital  named  in  this  act  of  incorporation  is  taken  up 
by  complying  with  the  terms  of  subscription;  and  no  mort- 
gage or  construction  bonds  shall  ever  be  issued  by  said  com- 
pany on  said  road,  or  mortgage,  or  lien  made  in  any  way, 
except  by  the  consent  of  the  congress  of  the  United  States. 

"SEC.  20.  And  be  it  further  enacted,  That  the  better 
to  accomplish  the  object  of  this  act,  to  promote  the  public  r 
interest  and  welfare  by  the  construction  of  said  railroad  and  i 
telegraph  line,  and  keeping  the  same  in  working  order,  and 
to  secure  to  the  government  at  all  times  (but  particularly  in 
time  of  war)  the  use  and  benefits  of  the  same  for  postal, 
military,  and  other  purposes,  congress  may,  at  any  time, 
having  due  regard  for  the  rights  of  said  Northern  Pacific 
Railroad  Company,  add  to,  alter,  amend,  or  repeal  this  Act." 

"(No.  67)  A  Resolution  authorizing  the  Northern  Pa- 
cific Railroad  Company  to  issue  its  Bonds  for  the  Construc- 
tion of  its  Road  and  to  secure  the  same  by  Mortgage,  and 
for  other  Purposes. 

"Resolved  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled,  That 
the  Northern  Pacific  Railroad  Company  be,  and  hereby  is, 
authorized  to  issue  its  bonds  to  aid  in  the  construction  and 
equipment  of  its  road,  and  to  secure  the  same  by  mortgage 
on  its  property  and  rights  of  ptopevty  of  all  kinds  and  de- 
scriptions, real,  personal,  and  mixed,  including  its  franchise 
as  a  corporation;  and,  as  proof  and  notice  of  its  legal  execu- 
tion and  effectual  delivery,  said  mortgage  shall  be  filed 
and  recorded  in  the  officee  of  the  Secretary  of  the  Interior; 
and  also  to  locate  and  construct,  under  the  provisions  and 
with  the  privileges,  grants,  and  duties  provided  for  in  its  act 
of  incorporation,  its  main  road  to  some  point  on  Puget  Sound. 
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ia  the  valley  of  the  Columbia  river,  with  the  right  to  locate 
iia.nd  construct  its  branch  from  some  convenient  point  on  its 
^ain  trunk  line  across  the  Cascade  Mountains   to  Puget 
Sound;  and  in  the  event  of  there  not  being  in  any  State  or 
Territory  in  which  said  main  line  or  branch  may  be  located, 
at  the  time  of  the  final  location  thereof,  the  amount  of  lands 
per  mile  granted  by  Congress  to  said  company,  within  the 
iimits  prescribed  by  its  charter,  then  said  company  shall  be 
'entitled,  under  the  directions  of  the  Secretary  of  the  Interior, 
\o  receive  so  many  sections  of  land  belonging  to  the  United 
States,  and  designated  by  odd  numbers,  in  such  State  or  Ter- 
Htory,  within  ten  miles  on  each  side  of  said  road,  beyond 
he  limits  prescribed  in  said  charter,  as  will  make  up  such 
deficiency,  on  said  main  line  or  branch,  except  mineral  and 
)ther  lands  as  excepted  in  the  charter  of  said  company  of 
lighteen  hundred  and  sixty-four,  to  the  amount  of  the  lands 
hat  have  been  granted,  sold,  reserved,  occupied  by  home- 
jtead  settlers,  preempted,  or  otherwise  disposed  of  subse- 
quent to  the  passage  of  the  act  of  July  two,  eighteen  hundred 
nd  sixty-four.  And  that  twenty-five  miles  of  said  main  line 
between  its  western  terminus  and  the  city  of  Portland,  in 
he  State  of  Oregon,  shall  be  completed  by  the  first  day  of 
anuary,  anno  Domini  eighteen  hundred  and  seventy-two, 
nd  forty  miles  of  the  remaining  portion  thereof  each  year 
hereafter,  until  the  whole  shall  be  completed  between  said 
oints:  Provided,  that  all  lands  hereby  granted  to  said  com- 
any  which  shall  not  be  sold  or  disposed  of  or  remain  subject 
3  the  mortgage  by  this  act  authorized,  at  the  expiration  of 
ive  years  after  the  completion  of  the  entire  road,  shall  be 
abject  to  settlement  and  preemption  like  other  lands,  at  a 
rice  to  be  paid  to  said  company  not  exceeding  two  dollars 
nd  fifty  cents  per  acre;  and  if  the  mortgage  or  other  legal 
roceeding,  or  the  mortgaged  lands  hereby  granted,  or  any 
f  them,  be  sold  by  the  trustees  to  whom  such  mortgage  may 
€  executed,  either  at  its  maturity  or  for  any  failure  or  de- 
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fault  of  said  company  under  the  terms  thereof,  such  lane 
shall  be  sold  at  public  sale,  at  places  within  the  States  an 
Territories  in  which  they  shall  be  situate,  after  not  less  tha 
sixty  days'  previous  notice,  in  single  sections  or  subdivisior 
thereof,  to  the  highest  and  best  bidder:  Provided  furthe: 
That  in  the  construction  of  said  railroad,  American  iron  c 
steel  only  shall  be  used,  the  same  to  be  manufactured  froi 
American  ores  exclusively. 

"Sec.  2.  And  be  it  further  resolved.  That  Congress  ma 
at  any  time  alter  or  amend  this  joint  resolution,  having  du 
regard  to  the  rights  of  said  company,  and  any  other  parties. 
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Brief  of  Hppellee  IRailwai?  Companie 


Appeal  from  the  United  States  District  Court  for  the 
District  of  Montana 


The  appellee  Railway  Company  will  confine  this 
separate  brief  to  the  issue  involving  the  ownership  of 
the  mineral  fee.  The  issue  involving  damages  awarded 
and  denied  will  be  covered  in  a  separate  brief  by  appellee 
and  cross-appellant,  The  Texas  Company.  A  more  care- 
ful analysis  of  the  factual  background  will  assist  both 
court  and  counsel.  Record  references  designate  T  for  the 
original  Transcript,  ST  for  the  Supplemental  Transcript, 
and  Ex.  for  exhibits. 

STATEMENT  OF  FACTS 

July  2,  1864,  is  the  effective  date  of  the  Northern 
Pacific  land  grant  act  (C.  217 ,  13  Stat.  365).  Section  3 
provided  that  at  the  time  the  line  of  railroad  became 
definitely  fixed,  and  a  plat  thereof  was  filed  in  the  gen- 
eral land  office,  and  the  United  States  at  that  time  had 
full,  unencumbered  title,  then : 

"That  there  be,  and  hereby  is  granted  to  the  'Nor- 
thern Pacific  Railroad  Company',  its  successors  and 
assigns  *  *  *  every  alternate  section  of  public  land, 
not  mineral,  designated  by  odd  numbers,  to  the 
amount  of  twenty  alternate  sections  per  mile,  on  each 
side  of  said  railroad  line,  as  said  company  may  adopt, 
through  the  territories  of  the  United  States  *  *  *." 

By  the  foregoing,  Congress  defined  for  the  Territories 

the  "place  lands"  or  "place  limits'',  located  in  a  strip  40 

miles  wide  on  either  side  of  the  completed  line  of  road. 

Realizing  that  the  United  States  might  not  have  full, 

unencumbered  title  to  these  place  lands,  and  that  there 

might  be  a  deficiency,  Congress  defined  a  second  strip 

10  miles  wide,  known  as  "lieu  lands"  or  "first  indemnity 

strip",  located  between  40  and  50  miles  from,  and  on 


either  side  of,  the  completed  line  of  road.  Preceding  the 
designation  of  the  first  indemnity  strip,  Section  3  pro- 
vides : 

"and  whenever,  prior  to  said  time  (that  is,  prior  to 
the  time  the  line  of  road  was  definitely  fixed  and 
plat  filed),  any  of  said  sections  shall  have  been  *  *  * 
otherwise  disposed  of,  other  lands  shall  be  selected 
by  said  company  in  lieu  thereof,  under  the  direction 
of  the  Secretary  of  the  Interior  *  *  *." 

Provisions  of  Section  6  are  of  particular  pertinence 
here.  Section  6  first  required  a  government  survey  for  40 
miles  in  width  on  either  side  of  the  entire  line  of  road, 
the  width  of  the  "place  strip"  in  territories.  It  then  pro- 
vided : 

"  *  *  *  the  odd  sections  of  land  hereby  granted  shall 
not  be  liable  to  sale,  or  entry,  or  preemption  before 
or  after  they  are  surveyed,  except  by  said  company, 
as  provided  by  this  act;  but  the  provisions  of  the 
(preemption  and  settlement  laws)  shall  be,  and  the 
same  are  hereby,  extended  to  all  other  lands  on  the 
line  of  said  road,  when  surveyed,  excepting  those 
hereby  granted  to  said  company.  *  *  *"  (Emphasis 
supplied.) 

On  May  31,  1870,  a  Joint  Resolution  of  Congress  be- 
came effective  (Res.  67 ,  16  Stat.  378).  We  shall  discuss 
the  resolution  and  its  legislative  history  later  in  this  brief. 
It  authorized  the  railroad  company  to  locate  and  con- 
struct a  new  main  line  to  some  point  on  Puget  Sound  via 
the  Columbia  river  valley,  with  its  branch  line  from  some 
convenient  point  on  its  main  trunk  line,  across  the  Cas- 
cade Mountains,  to  Puget  Sound : 

"under  the  provisions  and  with  the  privileges,  grants, 
and  duties  provided  for  in  its  act  of  incorporation". 
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In  other  words,  we  must  read  into  the  Joint  Resolution 
the  sections  of  the  act  of  1864,  including  the  two  of  par- 
ticular importance  here,  Sections  3  and  6.  The  Joint  Res- 
olution accordingly  provided  with  respect  to  the  new 
main  line  between  the  Columbia  river  valley  and  Puget 
Sound : 

Section  3 : 

"That  there  be,  and  hereby  is  granted  to  the 
'Northern  Pacific  Railroad  Company',  its  successors 
and  assigns  *  *  *  every  alternate  section  of  public 
land,  not  mineral,  designated  by  odd  numbers,  to 
the  amount  of  twenty  alternate  sections  per  mile,  on 
each  side  of  said  railroad  line,  as  said  company  may 

adopt,  through  the  territories  of  the  United  States 

*  *  * 

u  *  *  * 

"and  whenever,  prior  to  said  time  (that  is,  prior 
to  the  time  the  line  of  road  was  definitely  fixed  and 
plat  filed),  any  of  said  sections  shall  have  been  *  *  * 
otherwise  disposed  of,  other  lands  shall  be  selected 
by  said  company  in  lieu  thereof,  under  the  direction 
of  the  Secretary  of  the  Interior  *  *  *. 

Section  6  (after  requiring  a  survey  40  miles  in  width)  : 

"  *  *  *  the  odd  sections  of  land  hereby  granted  shall 
not  be  liable  to  sale,  or  entry,  or  preemption  before 
or  after  they  are  surveyed,  except  by  said  company, 
as  provided  by  this  act;  but  the  provisions  of  the 
(preemption  and  settlement  laws)  shall  be,  and  the 
same  are  hereby,  extended  to  all  other  lands  on  the 
line  of  said  road,  when  surveyed,  excepting  those 
hereby  granted  to  said  company.  *  *  *"  (Emphasis 
supplied.) 

The  Joint  Resolution  then  contained  the  language  upon 

which  the  appellant  relies  in  this  case: 

"  *  *  *  Provided,  that  all  lands  hereby  granted 


to  said  company  which  shall  not  be  sold  or  disposed 
of  or  remain  subject  to  the  mortgage  by  this  act 
authorized  at  the  expiration  of  five  years  after  the 
completion  of  the  entire  road,  shall  be  subject  to 
settlement  and  preemption  like  other  lands,  at  a  price 
to  be  paid  to  said  company  not  exceeding  two  dollars 
and  fifty  cents  per  acre;  *  *  *." 

The  joint  resolution  also  created  a  second  indemnity 
strip  between  50  and  60  miles  on  either  side  of  the  entire 
line  of  road  with  one  limitation.  A  replacement  selection 
could  be  made  in  the  second  indemnity  strip  only  within 
the  same  state  or  territory  for  which  there  was  a  defi- 
ciency in  the  basic  grant  for  that  state  or  territory.  A 
selection  in  the  second  indemnity  strip  in  Montana  re- 
quired a  deficiency  in  the  "place  lands"  in  Montana. 

The  foregoing  constitute  the  basic  statutory  provi- 
sions upon  which  appellant  claims  rights  in  Montana 
lands  under  the  settlement  and  preemption  proviso  of 
the  Joint  Resolution  of  1870. 

On  February  21,  1872,  map  of  the  proposed  railroad 
route  through  the  territory  of  Montana  was  filed  in  the 
federal  land  office.  On  April  22,  1872,  the  Commissioner 
transmitted  an  order  received  by  the  Register  and  Re- 
ceiver on  May  6,  1872,  directing  the  withholding  from 
sale,  settlement,  preemption,  or  other  disposition  of  all 
surveyed  and  unsurveyed  odd  numbered  sections  within 
40  miles  on  either  side  of  said  railroad.  Construction  of 
the  railroad  was  then  completed.  On  June  25,  1881,  map 
showing  the  definite,  fixed  and  completed  location  was 
filed  in  the  federal  land  office.  Section  23,  the  land  in- 
volved, has  been  at  all  times,  and  now  is,  an  alternate 


odd-numbered  section  located  less  than  40  miles  from 
the  general  route  proposed,  and  from  the  definite,  fixed, 
and  completed  line  of  road,  (ST,  Pp.  3-5,  No.  1 ,  2,  3). 

The  land  within  40  miles  on  either  side  of  the  com- 
pleted road  was  surveyed,  and  plat  of  survey  was  filed 
August  21,  1900.  Section  23  involved  was  included  (ST, 
Pp.  5,  No.  4).  Accordingly,  Section  23  at  all  times  was, 
and  is,  within  the  "place  limits". 

On  September  22,  1900,  the  railway  company  filed 
with  the  federal  land  office  its  "List  No.  36  (Place)" 
which  included  Section  23  involved.  On  September  30, 
1900,  the  federal  land  office  issued  its  certificate  that 
the  lands  were  not  mineral  in  character,  were  not  other- 
wise disposed  of,  and  were  within  40  miles  of  the  rail 
road  (ST,  Pp.  5-8,  No.  5). 

June  23,  1902,  patent  issued  to  defendant  railway 
company,  recorded  in  Dawson  County  on  July  14,  1902 
(Ex.). 

On  November  30,  1909,  there  was  a  contract  for  deed 
(Ex.)  from  the  railway  company  as  grantor  to  MaBelle 
Cobb,  recorded  in  Dawson  County  on  June  2,  1917,  con- 
taining this  exception  and  reservation: 

"  *  *  *  excepting  and  reserving  unto  the  grantor,  its 
successors  and  assigns,  forever,  all  minerals  of  any 
nature  whatsoever,  including  coal,  iron,  natural  gas 
and  oil,  upon  or  in  said  land,  together  with  the  use 
of  such  of  the  surface  as  may  be  necessary  for  ex- 
ploring for  and  mining  or  otherwise  extracting  and 
carrying  away  the  same;  but  the  grantor,  its  succes- 
sors and  assigns,  shall  pay  to  the  grantee,  or  to  his 
heirs  or  assigns,  the  market  value  at  the  time  mining 
operations  are  commenced  of  such   portion  of  the 


surface  as  may  be  used  for  such  operations,  including 
any  improvements  thereon;  *  *  *" 

On  June  14,  1918,  the  railway  company  executed  and 
delivered  a  deed  to  Millard  Stubrud,  assignee  of  MaBelle 
Cobb,  containing  the  same  exception  and  reservation.  The 
deed  w^as  recorded  in  Dawson  County  on  June  26,  1918 
(T,  Pp.  59;  also  Ex.). 

The  following  instruments  are  on  file  as  exhibits — 

Sheriff's  deed  on  foreclosure  of  July  11,  1923,  recorded 

in  Dawson  County  on  the  same  date,  issued  to  Fetters 

and  Company;  special  warranty  djeed  of  May  27,  1926, 

from  Fetters  and  Company  to  Frederick  M.  Blossom; 

and  special  warranty  deed  of  May  27,  1926,  from  Fetters 

and   Company  to   Frederick  M.  blossom;   and   special 

warranty  deed  dated  and  recorded  in  Dawson  County, 

Montana,  on  July  14,  1944,  from  Frederick  M.  Blossom 

and  his  wife  to  appellant  Russell  containing  this  special 

warranty: 

"Farties  of  the  first  part  do  hereby  expressly 
warrant  that  they  have  made  no  former  grants  or 
conveyances  of  said  property,  and  further  warrant, 
promise  and  agree  that  they  will  defend  the  said 
property  unto  the  party  of  the  second  part,  his  heirs, 
executors  and  assigns  against  every  and  all  persons 
lawfully  claiming  the  same  under,  by  or  through  the 
said  parties  of  the  first  par,  but  against  none  other." 
(Italics  supplied.) 

Each  year  since  March  1,  1919,  Dawson  County  has 
levied  and  assessed,  and  the  railway  company  has  paid, 
a  tax  on  the  railway  company's  reserved  right  of  entry 
upon  Section  23  (ST,  Pp.  8,  No.  6). 

Complaint  herein  was  filed  December  8,    1952,   re- 
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questing  a  decree  declaring  tJie  mineral  exception  and 
reservation  of  the  railway  company  void,  invalid,  and  a 
cloud  on  plaintiff's  title,  and  for  additional  relief  against 
the  Texas  Company  not  covered  in  this  brief  (T,  Pp. 
3-16). 

On  February  19,  1953,  appellee  railway  company 
filed  herein  its  answer  (T.  Pp.  37-52)  denying  the  in- 
validity of  the  mineral  exception  and  reservation  of  the 
railway  company;  claiming  that  defendant  railway  com- 
pany owns  the  mineral  fee  and  the  right  of  entry;  and  al- 
leging affirmative  defenses  of  failure  to  state  a  claim  for 
relief  (T.  Pp.  47,  Second  Defense),  laches  (T,  Pp.  47, 
Third  Defense),  estoppel  by  deed  (T ,  Pp.  50,  Fourth  De- 
fense), and  bar  of  limitation  (T,  Pp.  51,  Fifth  Defense). 

On  July  16,  1953,  appellee  railway  company  filed 
herein  a  separate  motion  for  summary  judgment  (T,  Pp. 
54)  which  was  granted  by  the  court  on  November  23, 
1953  (T,  Pp.  66-09),  upon  which  judgment  entered  (T, 
Pp.  69,  126). 

STATEMENT  OF  THE  CASE 

All  facts  pertaining  to  the  ownership  of  the  mineral 
fee  have  been  fully  developed  and  are  undisputed. 

Only  those  lands  in  Montana  within  the  "place  limits" 
for  which  the  United  States  had  full  and  unencumbered 
title  as  of  the  date  the  line  of  railroad  became  definitely 
fixed,  and  plat  thereof  was  filed  with  the  general  land 
office,  were  embraced  within  the  language  "hereby 
granted"  in  Sections  3  and  6  of  the  Act  of  1864.  After 
July  2,  1864,  the  United  States  had  no  power  to  sell  the 


"place  lands"  to  anyone  other  than  the  company.  Those 
"place  lands"  were  "hereby  granted"  as  of  the  date  of 
the  act  of  July  2,  1864,  whether  they  were  surveyed  or 
not. 

Section  23  involved  in  this  case  has  been  at  all  times 
within  the  "place  limits"  in  Montana  both  before  and 
after  survey.  The  United  States  had  unencumbered  title 
to  Section  23  as  of  the  date  the  line  of  the  railroad  be- 
came definitely  fixed,  and  the  plat  was  filed  in  the  gen- 
eral land  office.  Title  to  Section  23  vested  in  the  railway 
company  in  praesenti  as  of  July  2,  1864.  The  issue  of 
patent  by  the  United  States  to  the  railway  company  in 
1902  confirms  the  vesting  of  title  by  reason  of  fulfillment 
of  the  terms  and  conditions  of  the  g'Vant  of  1864. 

No  indemnity  lands  were  included  within  the  lan- 
guage "hereby  granted".  "Indemnity  lands"  were  those 
"other  lands"  at  all  times  open  to  settlement  and  pre- 
emption as  specified  in  Section  6  of  the  Act  of  1864.  The 
railroad  company  acquired  no  title  in  "indemnity  lands" 
until  first,  the  grant  of  "place  lands"  ;  second,  a  deficiency 
in  the  "place  lands";  third,  a  survey;  fourth,  an  act  of 
selection  by  the  railroad  company;  fifth,  clear  title  in 
the  United  States  as  of  the  date  of  selection;  and  sixth, 
approval  by  the  Secretary  of  Interior  and  issue  of  a 
patent  to  the  railroad  company.  Between  July  2,  1864, 
and  the  date  of  selection,  the  United  States  had  power 
to  dispose  of  indemnity  lands.  They  were  not  "hereby 
granted". 

The  Joint  Resolution  of  1870  authorized  a  new  main 
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line  between  Portland  and  Puget  Sound  not  contem- 
plated by  the  Act  of  1864,  and  made  a  new  and  additional 
grant  of  lands  between  Portland  and  Puget  Sound  under 
the  same  provisions,  and  with  the  privileges,  grants  and 
duties  provided  in  the  act  of  1864.  The  language  "hereby 
granted"  contemplated  the  "place  lands"  only  between 
Portland  and  Puget  Sound,  The  legislative  history  re- 
flects that  Congress  intended  the  settlement  and  preemp- 
tion proviso  to  apply  only  to  those  lands  "hereby  granted" 
by  the  resolution;  that  is,  the  "place  lands"  between  Port- 
land and  Puget  Sound.  No  indemnity  lands  were  in- 
cluded within  that  language  "hereby  granted".  No  lands 
in  Montana,  whether  place  lands  or  indemnity  lands, 
were  or  are  subject  to  the  settlement  and  preemption  pro- 
viso upon  which  appellant  relies. 

Furthermore,  the  patent  issued  in  1902  by  the  United 
States  to  the  railway  company  conveyed  both  surface  fee 
and  mineral  fee.  It  is  conclusive  evidence  of  the  title 
vested  in  the  railway  company  as  against  all  those  whose 
rights  did  not  commence  before  its  issue.  The  title  of  the 
predecessor's  in  interest  of  this  appellant  depends  upon, 
and  stems  from,  the  deed  given  by  the  railroad  company 
in  1918  to  Stubrud,  and  which  contained  a  specific,  ex- 
press exception  and  reservation  of  minerals.  Appellant 
had  only  a  special  warranty  deed  in  1944  from  Blossoms 
that  they  would  defend  title  against  all  persons  claiming 
under  Blossoms,  but  against  none  other.  Appellant  is 
estopped  from  questioning  the  mineral  reservation. 
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Finally,  appellant  is  barred  by  limitations  and  by 
laches. 

ARGUMENT 
I.  THE    SETTLEMENT    AND    PREEMPTION 
PROVISO  APPLIES  ONLY  TO   THE  PLACE 
LANDS    BETWEEN   PORTLAND    AND    PU- 

GET  SOUND. 

A.  Analysis  Of  Land  Grant  Acts. 

1.  Act  of  July  2,  1864  (C.  217, 13  Stat.  365). 

The  authorities  hold  that  the  "place  lands"  only  were 
embraced  within  the  terminology  "hereby  granted".  Title 
to  all  those  granted  lands,  those  "place  lands"  not  other- 
wise disposed  of,  or  settled  upon  or  preempted,  or  min- 
eral in  character,  when  the  line  became  definitely  fixed, 
vested  immediately  in  the  company  in  praesenti  as  of 
July  2,  1864. 

It  was  contemplated  by  Congress  that  there  would 
be  many  sections  of  land  within  the  "place  limits"  which, 
prior  to  the  time  the  line  of  road  became  definitely  fixed, 
would  be  mineral  in  character,  or  settled  upon  or  pre- 
empted. No  right,  title  or  interest  in  such  sections  ever 
passed  to  the  company  and  they  were  sections  or  lands 
lost  to  the  grant. 

Having  in  mind  those  sections  which  might  be  lost 
to  the  grant  as  of  the  date  the  line  of  road  became  defi- 
nitely fixed,  and  to  compensate  for  the  deficiency.  Con- 
gress in  the  Act  of  July  2,  1864,  created  a  "first  indem- 
nity strip"  10  miles  wide  located  between  40  and  50 
miles  from  the  definitely  fixed  line  of  road  in  territories, 
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and  20  to  30  miles  in  states.  For  each  section  of  land  in 
the  "place  strip"  lost  to  the  grant,  the  company  could 
select  a  replacement  section,  or  indemnity  section,  in  that 
first  indemnity  strip.  If  that  replacement  section  was  not 
at  the  date  of  selection  settled  upon  or  preempted,  or 
mineral  in  character,  the  Secretary  of  Interior  could  ap- 
prove the  selection,  and  issue  patent  to  the  company. 
Selection  could  be  made  only  after  the  government  sur- 
vey was  completed. 

It  is  easy  to  see  why  the  Department  of  Interior  in 
its  decisions,  and  the  Supreme  Court  of  the  United  States 
in  its  decisions,  have  held  repeatedly  that  lands  in  the 
indemnity  strip  were  not  lands  "hereby  granted".  Only 
those  "place  lands",  title  to  which  vested  in  the  company 
in  praesenti  as  of  July  2,  1864,  were  lands  "hereby 
granted"  by  the  act. 

Section  6,  after  first  requiring  a  survey  for  40  miles 

in  width  on  both  sides  of  the  road,  provided: 

"and  the  odd  sections  of  land  "hereby  granted  shall 
not  be  liable  to  sale,  or  entry,  or  preemption  before 
or  after  they  are  surveyed,  except  by  said  company 
as  provided  in  this  act;  but  the  provisions  of  the 
(preemption  and  homestead  acts)  shall  be,  and  the 
same  are  hereby,  extended  to  all  other  lands  on  the 
line  of  said  road,  when  surveyed,  excepting  those 
hereby  granted  to  said  company  *  *  *." 

Whenever  the  government  had  clean  title  on  the  date 

the  line  of  road  became  definitely  fixed,  and  plat  thereof 

was  filed,  title  to  the  "place  sections"  vested  immediately 

in  the  company  in  praesenti  as  of  July  2,  1864,  under  the 

term  "be,  and  hereby  is,  granted"  in  Sec.  3  of  the  Act 
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of  1864.  The  government  could  not  reserve  them,  take 
them  back,  or  sell  or  dispose  of  them  to  anyone  else,  from 
July  2,  1864,  they  belonged  to  the  company.  Subsequent 
issue  of  patent  simply  confirmed  the  title.  Those  were 
the  sections  contemplated  by  the  language  "hereby 
granted"  in  the  Act  of  July  2,  1864. 

The  w^ords  ^'hereby  granted"  did  not  contemplate  any 
land  in  the  indemnity  strips.  Title  to  the  indemnity  lands 
as  well  as  right  of  control,  remained  in  the  government 
at  all  times  after  July  2,  1864,  subject  to  sale,  settlement 
or  preemption,  until  completion  of  a  government  survey; 
a  deficiency  in  the  "place  limits";  an  act  of  selection  by 
the  company;  unencumbered  title  in  the  United  States 
as  of  the  date  of  selection;  approval  of  the  selection  by 
the  Secretary  of  Interior,  and  issue  of  patent  to  the  com- 
pany. Title  to  all  indemnity  lands  remained  in  the  gov- 
ernment, or  passed  from  the  government  to  qualified 
settlers  or  preemptors,  at  all  times  between  July  2,  1864, 
and  the  date  of  approval  of  the  selection  by  the  Secretary 
of  the  Interior.  As  of  the  date  of  July  2,  1864,  the  com- 
pany might  never  obtain  title  to  any  lands  in  the  indem- 
nity strips.  Accordingly,  they  were  not  "hereby  granted". 
2.  Joint  Resolution  of  May  31 ,  1870 
(Res.  67,  16  Stat.  378). 

The  joint  resolution  of  May  31,  1870,  authorized  a 
new  main  line  between  Portland  and  Puget  Sound,  and 
made  a  new,  second,  additional  grant  of  land  between 
Portland  and  Puget  Sound  that  had  never  been  granted 
before,  and  which  was  not  contemplated  by  the  Act  of 
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July  2,  1864.   It  was  on  exactly  the  same  terms  and  coa- 

ditioiis  as  the  act  of  1864.  The  new  line  was  authorized 

between  Portland  and  Puget  Sound: 

"under  the  provisions  and  with  the  privileges,  grants, 
and  duties  provided  for  in  its  act  of  incorporation 
*  *  *"  (Joint  Resolution  67, 16  Stat.  378 J. 

That  is,   it  granted  in   praesenti   as  of  May  31,    1870, 

"place  lands"  between  Portland  and   Puget  Sound  not 

otherwise  disposed  of   when   the   line   of   road  became 

definitely  fixed  between  those  two  points  and  plat  thereof 

-i:  :'::-:  in  the  land  office.  After  May  31.    1870,   the 

United  States  had  no  power  to  sell  or  dispose  of  those 

''place  lands".  Those   "place   lands"   between   Portland 

and  Puget  Sound  were  the  only  lands  embraced  within 

:hc  '.tzrriinolrjgy  -'hereby  granted"  as  used  in  the  joint 

resolution. 

That  Resolution  also  created  the  ''first  indemnity" 
strip  ber«xen  Portland  and  Puget  Sound,  and  a  "second 
indemnity  strip"  along  the  entire  line.  Selections  in  the 
"second  indemnity"  strip  could  be  made  only  in  the 
same  state  or  territory  in  which  there  was  a  deficiency  in 
the  "place  lands"  of  that  state  or  territory. 

As  to  lands  in  the  first  or  second  indemnity  limits, 
acquisition  of  title  by  the  company  depended  upon  the 
fci: ,  '-g  factors — first,  the  grant  of  "place  lands";  sec- 
.'.':  ;  :tficiency  in  the  amount  or  number  of  sections 
granted  in  the  "place  limits";  third,  a  government  sur- 
vey; fourth,  an  act  of  selection  by  the  company;  fifth, 
clear  title  in  the  United  States  as  of  the  date  of  selection; 
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and  sixth,  approval  ot  tiie  selection  by  the  Secretary  ot 
Interior  and  issue  of  patent. 

litie  to  all  lanas  in  tne  first  and  second  indemnity 
strips,  between  lr*ortiand  and  Puget  bound,  and  in  the 
second  indemnity  strip  along  the  entire  line,  remained  in 
the  government,  and  were  subject  to  settlement  or  pre- 
emption, at  all  times  between  May  31,  1870,  and  the  date 
of  the  occurrence  of  the  sixth  factor  or  event  listed  above, 
approval  by  the  Secretary  of  Interior  of  a  selection  by 
the  company.  As  of  May  31,  1870,  the  company  might 
never  acquire  any  right,  title,  or  interest  in  the  lands  in 
the  first  indemnity  strip  between  Portland  and  Puget 
Sound,  or  in  the  second  indemnity  strip  in  any  state  or 
territory.     They  were  not  lands  "hereby  granted." 

It  is  clear  from  the  legislative  history  of  the  Joint 
Resolution,  from  the  terminology  of  the  resolution  itself, 
from  the  decisions  of  the  Department  of  the  Interior  and 
the  United  States  Supreme  Court,  that  the  resolution 
made  a  new  grant  of  lands  between  Portland  and  Puget 
Sound  that  did  not  exist  before;  that  the  only  lands  "here- 
by granted"  by  the  resolution  were  the  place  lands  be- 
tween Portland  and  Puget  Sound;  and  that  the  language 
"hereby  granted"  in  the  settlement  and  preemption  pro- 
viso did  not  contemplate  lands  in  the  first  or  second  in- 
demnity limits  in  any  state  or  territory. 

a.   The  Joint  Resolution  Made  a  New  Grant 
Between  Portland  and  Puget  Sound. 

The  act  of  1864  granted  no  lands  and  no  rights  of 

construction  between  Portland  and  Puget  Sound.  Under 
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that  original  grant,  Portland  was  connected  with  the  east 

by  the  branch  line  down  the  Columbia  River. 

Railroad  Grant,  Feb.  17,  1892, 
14  L.  Dec.  187; 

N.  P.  V.  McRae,  Sept.  30, 1887, 
6L.  Dec.  400; 

N.  P.  R.  R.  Co.,  March  21, 1894, 
18  L.  Dec.  255. 

The  Supreme  Court  of  the  United  States  in  the  case 

of  United  States  v.  N.  P.  R.  Co.,  March  5, 1894, 14  S.  Ct. 

598, 152  U.S.  284,  38,  L.  Ed.  443,  said : 

"The  first  and  principal  question  is  whether  the 
act  of  July  2,  1864,  contained  a  grant  of  lands 
in  aid  of  the  construction  by  the  Northern  Pacific 
Railroad  Company  of  a  railroad  and  telegraphic 
line  from  Portland  to  Puget  sound. 

u*  *  *  It  is  clear  that  the  purpose  of  Congress, 
by  the  act  of  1864,  was  not  to  connect  Portland  with 
Puget  Sound  by  a  road  established  upon  the  most 
direct  or  eligible  route  between  those  places,  but, 
so  far  as  Portland  and  its  vicinity  were  concerned,  to 
connect  them  with  the  east  by  a  branch  road,  through 
the  valley  of  the  Columbia  river,  that  would  strike 
the  main  trunk  line  connecting  Puget  sound  and 
Lake  Superior.  There  was  no  purpose,  by  that  act, 
to  make  a  grant  of  lands  for  a  road  to  be  located 
and  constructed  from  a  point  'at  or  near  Portland' 
to  Puget  sound. 


"Coming  next  to  the  joint  resolution  of  May  31, 
1870,  which  was  accepted  and  acted  upon  by  the 
company,  we  find,  in  connection  with  authority  to 
issue  bonds  in  aid  of  the  construction  and  equipment 
of  its  road,  to  be  secured  by  mortgage,  that  express 
authority  was  given,  for  the  first  time,  to  the  Nor- 
thern Pacific  Railroad  Company  'to  locate  and  con- 
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struct  under  the  provisions  and  with  the  privileges, 
grants,  and  duties  provided  for  in  its  act  of  incor- 
poration, its  main  road  to  some  point  on  Puget 
sound,  via  the  valley  of  the  Columbia  river,  with  the 
right  to  locate  its  branch  from  some  convenient 
point  on  its  main  trunk  line  across  the  Cascade 
mountains  to  Puget  sound.'  *  *  *  We  cannot  agree 
that  this  resolution  is  to  be  held,  in  this  respect,  as 
simply  a  recognition  by  congress  of  an  existing  right 
in  the  company  to  locate  and  construct  a  road  from 
Portland  to  Puget  Sound,  with  the  right  to  obtain 
lands,  in  aid  thereof,  as  provided  in  the  act  of  1864. 
On  the  contrary,  it  should  be  regarded  as  giving  a 
subsidy  of  lands  in  aid  of  the  construction  of  a 
new  road,  not  before  contemplated,  that  would  di- 
rectly connect  Portland  and  its  vicinity  with  Puget 
sound. 

"This  view  is  supported  by  the  action  of  the  in- 
terior department  in  the  case  of  Railroad  Co.  v. 
McRae,  6  Dec.  Dep.  Int.  400." 

The  same  Court  said  in  N.  P.  R.  Co.  v.  DeLacey,  May 

22, 1899,  19  S.  Ct.  791, 174  U.S.  622,  43  L.  Ed.  IIII: 

11: 

"The  grant  of  lands  to  aid  the  construction  of 
that  portion  of  the  main  line  of  the  railroad  of  the 
plaintiff  in  error  between  Portland  and  Puget  Sound 
dates  from  the  joint  resolution  of  May  31,  1870,  and 
prior  to  that  time  there  was  no  land  grant  in  aid  of 
the  construction  of  that  portion  of  the  road.  *  *  * 

"The  defendant  contends  that  the  land  in  con- 
troversy was  excluded  by  operation  of  law  from  the 
grant  of  1864  by  the  resolution  of  May  31,  1870. 
Herein  he  assumes  that  the  effect  of  that  resolution 
was  to  blot  out  the  grant  under  the  act  of  1864.  The 
resolution  did  not  have  that  effect.  //  was  not  an 
amendment  to  the  third  section  of  the  act  of  1864 
which  granted  the  lands." 

In  the  case  of  United  States  v.  Northern  Pacific  Rail- 
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way  Company,  1904,  24  S.  Ct.  330, 193  U.S.  1,  48  L.  Ed. 
593,  involving  lands  in  an  overlap  between  the  two  grant- 
ing acts,  the  Supreme  Court  stated: 

"By  the  act  of  Congress  of  July  2,  1864  (13  Stat, 
at  L.  365,  chap.  217),  a  grant  was  made  to  the  Nor- 
thern Pacific  Railroad  Company  in  aid  of  the  con- 
struction of  a  railway  from  Lake  Superior  to  some 
point  on  Puget  sound,  *  *  *. 

"On  May  31,  1870,  Congress  passed  a  joint  reso- 
lution making  an  additional  grant  to  the  same  com- 
pany for  the  location  and  construction  of  'its  main 
road  to  some  point  on  Puget  sound  via  the  valley  of 
the  Columbia  river,  with  the  right  to  locate  and 
construct  its  branch  from  some  convenient  point  on 
its  main  trunk  line  across  the  Cascade  mountains  to 
Puget  sound.'  16  Stat,  at  L.  378. 

"The  line  east  of  Portland  provided  for  in  the 
act  of  1864  formed  nearly  a  right  angle  at  Portland 
with  the  line  from  there  to  Puget  sound  provided  for 
in  the  joint  resolution,  and  thus  the  two  grants  over- 
lapped and  the  lands  in  suit  fell  within  the  overlap. 

"But  the  line  down  the  Columbia  from  Wallula 
to  Portland  was  never  built,  and  the  grant  was  for- 
feited September  29,  1890  (26  Stat,  at  L.  496,  chap. 
1040,  U.  S,  Comp.  Stat.  1901,  p.  1598),  while  the 
line  from  Portland  to  Puget  Sound  and  east  across 
the  Cascade  mountains  was  built  and  the  grants 
earned."  (Italics  supplied,  24  S.  Ct.  at  331). 

Kimes  v.  Northern  Pacific  Railway  Company,  1914, 
49  Mont.  573, 144  Pac.  156,  involved  a  claim  in  Montana 
by  an  alleged  bona  fide  settler  against  the  defendant  rail- 
way company  and  its  successors  in  interest.  The  Montana 
Supreme  Court,  relying  on  the  Nelson  case,  apparently 
felt  the  land  in  Montana  was  granted  by  the  Act  of  1864, 
because  although  the  statutory  source  of  the  title  was 
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discussed,  there  was  no  reference  whatsoever  to  the  Joint 
Resolution  of  1870. 

3.  Legislative  History  of  Joint  Resolution. 
The  Land  Decisions  of  the  Department  of  the  In- 
terior, as  well  as  the  decisions  of  the  Supreme  Court,  re- 
lied in  part  on  the  legislative  history  of  the  Joint  Reso- 
lution in  support  of  their  conclusion  that  the  settlement 
and  preemption  proviso  of  the  resolution  applied  only 
to  the  lands  granted  by  the  resolution  between  Portland 
and  Puget  Sound.  They  described  the  legislative  history 
as  convincing. 

N.  P.  V.  McRae,  6  L.  Dec.  400; 

U.  S.  V.  N.  P.,  14  S.  Ct.  at  603; 

U.  S.  V.  N.  P.  61  S.  Ct.  at  287. 
Senate  supporters  of  the  resolution  pointed  out  re- 
peatedly that  the  only  new  land  granted  was  between 
Portland  and  Puget  Sound.  The  opponents  insisted  upon 
a  settlement  and  preemption  proviso,  and  repeated 
amendments  were  offered  to  apply  the  proviso  to  all 
lands  "heretofore"  granted,  as  well  as  to  all  lands  "hereby 
granted"  by  the  resolution.  They  were  all  defeated.  The 
supporters  made  it  clear  time  and  again  that  the  settle- 
ment and  preemption  proviso  should  apply  only  to  the 
lands  "hereby  granted"  between  Portland  and  Puget 
Sound.  The  joint  resolution  that  finally  passed  the  Senate 
was  with  that  congressional  intent  and  understanding. 
Action  by  the  Senate  in  1870  is  found  on  the  following 
pages  of  the  Congressional  Globe:  Feb.  8,  Pp.  1097;  Feb. 
22;  Feb.  28,  Pp.  1584-1586;  Mar.  2,  Pp.  1624-1627;  Apr. 
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7,  Pp.  2480-2486;  Apr.  7,  Pp.  2491-2495;  Apr.  9,  Pp. 
2539-2547;  Apr.  11,  Pp.  2569-2584;  Apr.  20,  Pp.  2833- 
2848;  Apr.  21,  Pp.  2867-2869. 

Proceedings  before  the  House  occurred  on  May  5 
(Pp.  3263-3271,  Cong.  Globe);  May  10  (Fp.  334-3- 
3348,  Cong.  Globe);  May  11  (Pp.  3365-3368,  Cong. 
Globe);  May  25  (Pp.  3786-3798,  Cong.  Globe);  and 
May  26  (Pp.  3850-3853,  Cong.  Globe)  on  which  date 
the  joint  resolution  passed  the  House. 

We  shall  not  quote  all  of  the  legislative  history.  The 
following  brief  excerpts  will  illustrate  that  when  the 
House  considered  the  Resolution,  the  House  understood 
clearly  that  the  Senate  had  intended  the  settlement  and 
preemption  proviso  to  apply  only  to  the  new  grant  be- 
tween Portland  and  Puget  Sound,  and  that  the  Senate 
had  defeated  all  amendments  and  attempts  to  apply  the 
proviso  to  the  lands  granted  by  the  act  of  1864.  Similar 
amendments  were  attempted  in  the  House  and  were  all 
defeated. 

Mr.  Hawley  and  Mr.  Sargent  offered  amendments 

that  all  lands  granted  to  the  company  be  subject  to  the 

settlement   and   preemption   proviso   (Pp.   3367,    Cong. 

Globe,  May  11,  1870;  Pp.  3788,  Cong.  Globe,  May  25, 

1870).  Mr.  Sargent  then  said: 

"Mr.  SARGENT.  The  joint  resolution  as  it 
passed  the  Senate  and  as  now  pending,  provides  that 
if  after  five  years  the  lands  granted  by  this  bill  are 
not  sold  they  shall  be  subject  to  settlement  and  pre- 
emption like  other  lands,  at  not  exceeding  $2.50  an 
acre.  I  wish  to  extend  that  provision  to  all  lands 
granted  by  any  law  to  this  company;  *  *  *." 
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(Pp.  3788,  Cong.  Globe,  May  25  ,1870.) 

Other  amendments  were  likewise  offered  to  impose  the 

proviso  on  all  lands,  those  granted  by  the  resolution,  and 

those  by  the  act  of  1864. 

"Mr.  WHEELER.  I  do  not  object  to  votes 
being  taken  on  the  amendments  which  have  been 
offered. 

"The  SPEAKER.  Amendments  have  been  of- 
fered by  the  gentleman  from  Illinois,  (Mr.  Haw- 
ley,)  and  the  gentleman  from  California,  (Mr.  Sar- 
gent.) Other  gentlemen  have  indicated  their  desire 
to  offer  amendments,  if  they  were  allowed  to  do  so. 
The  gentleman  from  Pennsylvania  (Mr.  Cessna) 
objected,  as  he  had  the  right  to  do,  to  any  more 
amendments  being  offered  than  were  in  order.  The 
Chair  will  take  the  direction  of  the  gentleman  having 
charge  of  the  joint  resolution. 

"Mr.  WHEELER.  We  have  no  objection  to  the 
amendments  being  submitted. 

"The  SPEAKER.  These  amendments,  then,  will 
be  considered  as  pending,  and  the  previous  question 
will  be  considered  as  operating  upon  them. 

"Mr.  CESSNA.  I  reserve  my  objection  to  the 
second  amendment  of  the  gentleman  from  Califor- 
nia, (Mr.  Sargent.)  The  reason  of  my  objection  is 
that  the  gentleman  from  Ohio  (Mr.  Welker)  has 
substantially  offered  the  same  amendment. 

"Mr.  SARGENT.  My  amendment  is  offered  as 
a  substitute. 

"The  SPEAKER.  If  there  be  unanimous  consent, 
all  of  the  amendments  offered  will  be  considered  as 
pending  excepting  the  amendment  offered  by  the 
gentleman  from  California,  which  has  been  indi- 
cated. 

"Mr.  SARGENT.  It  is  not  the  same  as  the 
amendment    of    the    gentleman    from    Ohio,    (Mr. 
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Welker,)  and  I  ask  that  the  amendment  of  the 
gentleman  from  Ohio  (Mr.  Welker)  may  be  read 
to  show  that  it  is  not  the  same. 

"The  Clerk  read  as  follows: 

"  'Add  to  the  first  section  as  follows : 

"  ^Provided  further,  That  as  to  all  new  grants 
herein  of  additional  lands,  such  lands  shall  be  sold 
by  said  company  to  actual  settlers  at  a  price  not 
exceeding  $2.50  per  acre,  and  in  quantities  not  ex- 
ceeding one  hundred  and  sixty  acres  to  any  one  per- 
son.' 

"Mr.  SARGENT.  This  simply  refers  to  new 
lands  granted  by  this  joint  resolution,  while  mine 
refers  to  all  lands  which  have  been  granted  hereto- 
fore, which  may  be  granted  under  this  proposition. 

"The  SPEAKER.  The  first  amendment  in  order 
is  the  amendment  of  the  gentleman  from  Illinois, 
(Mr.  Hawley,)  which  covers  all  the  lands,  and  as 
the  question  first  recurs  on  that  amendment,  it  will 
be  read. 

"The  Clerk  read  as  follows : 

"'Add  to  first  section  as  follows: 

"  ^And  provided  further,  That  the  privileges 
herein  granted  are  upon  the  following  conditions, 
namely:  all  the  lands  herein  or  heretofore  granted 
to  said  railroad  company  shall  be  sold  to  actual 
settlers  only,  and  in  quantities  not  greater  than  one 
hundred  and  sixty  acres  to  any  one  person,  and  for 
a  price  not  exceeding  $2.50  per  acre;  And  provided 
further.  That  no  mortgage  that  may  be  given  by  said 
railroad  company  shall  operate  to  prevent  the  sale 
to  actual  settlers  only  upon  the  terms  and  conditions 
herein  provided,  of  all  the  lands  herein  or  hereto- 
fore granted  by  the  United  States  to  said  railroad 
company;  and  any  violation  of  this  condition  shall 
work  for  a  forfeiture  of  all  the  lands  herein  or  here- 
tofore granted  by  the  United  States  to  said  railroad 
company. 
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"Mr.  SARGENT.  I  rise  to  a  point  of  order. 
Mine  was  the  second  amendment  offered,  and  it  is 
in  order  under  the  rules,  and  no  single  objection 
can  stop  it. 

"The  SPEAKER.  The  gentleman  from  Cali- 
fornia is  correct,  and  the  gentleman  from  Pennsylva- 
nia will  be  unable,  by  his  objection,  to  cut  off  the 
gentleman  from  California  from  having  his  amend- 
ment considered."  (Pp.  3792,  Cong.  Globe,  May  25, 
1870.) 


"The  SPEAKER.  The  question  is  first  on  the 
amendment  offered  by  the  gentleman  from  Illinois, 
(Mr.  Hawley,)  which  is  first  in  order,  and  which 
will  now  be  reported  by  the  Clerk. 

"The  Clerk  read  as  follows: 

"'Add  to  first  section  as  follows: 

"'And  provided  further.  That  the  privileges 
herein  granted  are  upon  the  following  conditions, 
namely:  All  the  lands  herein  or  heretofore  granted 
to  said  railroad  company  shall  be  sold  to  actual 
settlers  only,  and  in  quantities  not  greater  than  one 
hundred  and  sixty  acres  to  any  one  person,  and  for 
a  price  not  exceeding  $2.50  per  acre;  And  provided 
further,  That  no  mortgage  that  may  be  given  by  said 
railroad  company  shall  operate  to  prevent  the  sale 
to  actual  settlers  only,  upon  the  terms  and  conditions 
herein  provided,  of  all  the  lands  herein  or  heretofore 
granted  by  the  United  States  to  said  railroad  com- 
pany, and  any  violation  of  this  condition  shall  work 
a  forfeiture  of  all  the  lands  herein  or  heretofore 
granted  by  the  United  States  to  said  railroad  com- 
pany.' 

"Mr.  FARNSVv^ORTH.  We  may  as  well  have 

the  yeas  and  nays  on  the  amendment. 

"The  yeas  and  nays  were  ordered. 

"The  question  was  taken;  and  it  was  decided  in 
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the  negative — yeas  78,  nays   106,  not  voting  45;  as 
f  oUow^s : 

"So  the  amendment  was  not  agreed   to."   (Pp, 
3797,  Cong,  Globe,  May  25,  1870.) 


"The  SPEAKER.  The  next  question  is  on  the 
amendment  offered  by  the  gentleman  from  Califor- 
nia, (Mr.  Sargent,)  v^hich  the  Clerk  will  read. 

"The  Clerk  read  as  follows: 

"  'Strike  out  all  after  the  word  "points,"  in  line 
thirty-nine,  page  3,  down  to  and  including  the  word 
"bidder,"  in  line  fifty-five,  page  3,  and  insert: 

'"  'Provided,  That  all  lands  granted  to  said  com- 
pany shall  be  subject  to  settlement  and  preemption 
like  other  lands  at  a  price  to  be  paid  to  said  com- 
pany not  exceeding  $2.50  per  acre;  and  if  the  mort- 
gage hereby  authorized  shall  at  any  time  be  en- 
forced by  foreclosure  or  other  legal  proceeding,  or 
the  mortgage  lands  hereby  granted,  or  any  of  them, 
be  sold  by  the  trustees  to  whom  such  mortgage  may 
be  executed,  either  at  its  maturity  or  for  any  failure 
or  default  of  said  company  under  the  terms  thereof, 
such  lands  shall  be  sold  at  public  sale  at  places  with- 
in the  States  and  Territories  in  which  they  shall  be 
situate,  after  not  less  than  sixty  days'  previous  notice, 
in  single  sections  or  subdivisons  thereof,  to  the  high- 
fQst  and  best  bidder;  and  the  purchasers  at  said  sale, 
except  actual  settlers  on  not  greater  subdivisions  than 
one  hundred  and  sixty  acres,  shall  acquire  no  higher 
interest  in  said  lands  than  is  by  this  act  granted  to 
said  company;  and  as  to  all  lands  purchased  under 
any  such  sale  by  any  corporation  or  by  any  other 
persons  greater  in  quantity  than  one  quarter  section 
for  any  one  person,  all  such  lands  shall  be  and  remain 
subject  to  the  right  of  purchase  by  actual  settlers  at 
a  price  not  exceeding  $2.50  per  acre,  and  in  amounts 
not  exceeding  one  quarter  section,  by  any  one  per- 
son, under  such  rules  and  regulations  as  the  Secretary 
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of  the  Interior  may  prescribe  to  carry  this  provision 
into  effect' 

"Mr.  SARGENT.  I  demand  the  yeas  and  nays 
on  agreeing  to  the  amendment. 

"The  yeas  and  nays  were  ordered. 

"The  question  was  taken;  and  it  was  decided  in 
the  negative — yeas  73,  nays  104,  not  voting  52;  as 
follows : 

u    *    *    * 

"So  the  amendment  moved  by  Mr.  Sargent  was 
not  agreed  to."  (Pp.  3798,  Cong.  Globe,  May  25, 
1870.) 

Numerous   other   amendments   were   then   voted    down 

and  finally,  on  May  26,  1870,  the  Joint  Resolution  passed 

the  house. 

"The  main  question  was  ordered,  which  was  upon 
the  passage  of  the  joint  resolution. 

"Mr.  HOLMAN  called  for  the  yeas  and  nays. 

"The  yeas  and  nays  were  ordered. 

"The  question  was  taken;  and  it  was  decided  in 
the  affirmative — yeas  107,  nays  85,  not  voting  37; 
as  follows: 

u    *    *    * 

"So  the  joint  resolution  was  passed."  (Pp.  3853, 
Cong.  Globe,  May  2€,  1870.) 

We  have  necessarily,  of  course,  omitted  the  great  bulk 
of  the  discussions  and  debates  in  Congress.  The  foregoing 
are  a  portion  only. 

A  careful  review  and  analysis  of  the  legislative  his- 
tory reflects  the  intention  of  both  houses  of  Congress 
that  the  settlement  and  preemption  proviso  upon  which 
appellant  relies  was  intended  to  apply  only  to  the  "place 
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lands"  in  the  new  grant  between   Portland  and  Puget 

Sound,  and  was  never  intended  to  apply  to  either  the 

"place  lands"  or  the  "indemnity  lands"  in  Montana. 

4.  The  Decided  Cases  Carry  Out  The  Intent  of 
Congress  and  Hold  That  Lands  ''Hereby 
Granted"  Are  'Tlace  Lands''  Only,  And  Not 
''Indemnity  Lands/' 

The  opinions  and  decisions  of  the  federal  land  de- 
partment have  repeatedly  noted  the  distinction  between 
"place  lands"  and  "indemnity  lands".  Title  to  "place 
lands"  vested  in  praesenti  as  of  the  date  of  the  legisla- 
tion. They  were  lands  "hereby  granted".  The  company 
might  never  acquire  title  to  the  indemnity  lands.  They 
were  at  all  times  open  to  settlement  and  preemption  until 
selected  by  the  company  as  indemnity  lands,  followed  by 
issue  of  patent  by  the  Secretary  of  Interior.  See  the  fol- 
lowing decisions  of  the  land  department: 

Priest  V.  N.P.R.Co.,  May  23, 1884, 
2  L.  Dec.  506; 

Opinion,  May  17,  1883,  2  L.  Dec.  511; 

N.  P.  R.  Co.  V.  Miller,  Aug.  2,  1888, 
7  L.  Dec.  100; 

N.  P.  V.  Davis,  July  25,  1894, 

19  L.  Dec.  87 ,  reviewing  and  reaffirming 

N.  P.  V.  Miller. 

The  Supreme  Court  of  the  United  States  has  followed 
the  same  reasoning. 

Buttz  V.  N.  P.,  Nov.  15, 1886,  7  S.  Ct.  100, 119  U.S. 

55,30  L.  Ed.  330,  says: 

"  *  *  *  When  the  general  route  of  the  road  is 
thus  fixed  in  good  faith,  and  information  thereof 
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given  to  the  land  department  by  filing  the  map  there- 
of with  the  commissioner  of  the  general  land-office, 
or  the  secretary  of  the  interior,  the  law  withdraws 
from  sale  or  pre-emption  the  odd  sections,  to  the  ex- 
tent of  40  miles  on  each  side.  *  *  * 

"Nor  is  there  anything  inconsistent  with  this 
view  of  the  sixth  section,  as  to  the  general  route,  in 
the  clause  in  the  third  section  making  the  grant  op- 
erative only  upon  such  odd  sections  as  have  not  been 
reserved,  sold,  granted,  or  otherwise  appropriated, 
and  to  which  pre-emption  and  other  rights  and 
claims  have  not  attached,  when  a  map  of  the  definite 
location  has  been  filed.  The  third  section  does  not 
embrace  sales  and  pre-emptions  in  cases  where  the 
sixth  section  declares  that  the  land  shall  not  be  sub- 
ject to  sale  or  pre-emption.  The  two  sections  must  be 
so  construed  as  to  give  effect  to  both,  if  that  be  prac- 
ticable." 

Hewitt  V,  Schultz,  21  S.  Ct.  309,  45  L.  Ed.  463,  180 
U.S.  139,  was  decided  by  the  Supreme  Court  of  the 
United  States  on  January  7,  1901.  Hewitt,  homestead 
patentee,  filed  suit  in  ejectment  against  Schultz,  a  pur- 
chaser from  the  N.  P.  R.  Co.  which  asserted  ownership 
by  reason  of  the  land  grant  act.  The  land  involved  was 
within  the  first  indemnity  strip  in  the  Territory  of  North 
Dakota.  The  opinion  relates  the  history  with  reference 
to  the  definite  location  of  the  road.  A  map  designating 
the  general  route  was  filed  March  30,  1872.  On  April 
22,  1872,  the  Secretary  of  Interior  ordered  a  withdrawal 
of  all  lands  in  the  place  limits  shown  on  the  map  of  gen- 
eral route.  On  June  11,  1873,  map  of  definite  location 
was  filed.  On  June  24,  1873,  the  land  department  ordered 
a  withdrawal  of  all  lands  in  the  first  indemnity  strip.  The 
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land  in  dispute  was  located  in  that  first  indemnity  strip. 
On  April  10,  1882,  Hewitt  settled  on  the  lands  and  there- 
after qualified  for  a  patent  unless  he  was  barred  from 
doing  so  by  the  earlier  withdrawal  order  of  June  24, 
1873.  No  selection  had  been  made  by  the  company  before 
April  10,  1882.  In  fact  it  was  not  until  March  19,  1883, 
that  the  company  filed  its  "selection  list"  embracing  the 
land  involved.  The  Department  of  the  Interior  relying 
on  A^.  P.  V.  Miller,  7  L.  Dec.  100,  and  N.  P.  v.  Davis,  19 
L.  Dec.  87 ,  referred  to  above,  held  that  the  lands  in  the 
indemnity  limits  did  not  fall  within  the  place  or  granted 
limits,  were  not  included  in  the  term  "hereby  granted" 
as  used  in  Sec.  6  of  the  act  of  July  2,  1864,  and  were  open 
to  settlement  under  the  public  land  laws  until  a  selection 
had  been  made  by  the  company.  Patent  was  issued  to 
Hewitt.  The  ejectment  action  followed.  The  Supreme 
Court  of  the  United  States  posed  the  problem  with  this 
significant  language: 

"  *  *  *  Was  it  competent  for  the  Secretary  of 
the  Interior,  immediately  upon  the  acceptance  of 
the  map  of  definite  location,  to  include  in  his  with- 
drawal from  sale  or  entry  lands  within  the  indemnity 
limits?  Was  he  invested  with  any  such  authority  by 
the  act  of  July  2d,  1864  (13  Stat,  at  L.  365,  chap. 
217)?  Did  Congress  intend,  by  that  act,  to  declare 
that  when  the  railroad  company  indicated  its  line 
of  definite  location  the  odd-numbered  sections  out- 
side of  the  40-mile  limit  and  within  the  50-mile 
limit,  on  each  side  of  such  line,  along  the  whole  of 
the  line  thus  located,  should  not  be  subject  to  the 
preemption  and  homestead  laws  until  it  was  finally 
ascertained  whether  the  railroad  company  was  en- 
titled, by  reason  of  the  loss  of  lands  within  the  place 
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or  granted  limits,  to  go  into  the  indemnity  limits  in 
order  to  obtain  lands  to  meet  such  loss?  An  answer 
to  these  questions  may  be  found  in  the  act  of  July 
2d,  1864,  as  interpreted  by  the  Land  Department  for 
many  years  past.  We  will  now  advert  to  such  of  the 
provisions  of  that  act  as  are  pertinent  to  the  present 
inquiry. 

"By  the  3d  section  of  the  act  Congress  granted 
to  the  Northern  Pacific  Railroad  Company  (quoting 
3rd  section)." 

The  court  then  quoted  section  3  of  the  act  of  July  2, 

1864,  and  thereafter  said  in  connection  with  that  question: 

"This  section  has  been  often  under  examination 
by  this  court,  and  in  repeated  decisions  it  has  been 
held  that  the  act  of  Congress  'granted  to  the  Nor- 
thern Pacific  Railroad  Company  only  public  land 
to  which  the  United  States  had  full  title,  not  re- 
serve^,  sold,  granted,  or  otherwise  appropriated, 
and  free  from  pre-emption  or  other  claims  or  rights 
at  the  time  its  line  of  road  was  definitely  fixed,  and 
a  plat  thereof  filed  in  the  office  of  the  Commission- 
er of  the  General  Land  Office,' — lands  that  were 
not  at  that  time,  free  from  pre-emption  or  other 
claims  or  rights  being  excluded  from  the  grant. 
(Citing  many  cases.)  The  cases  all  speak  of  the 
granted  lands  as  those  within  the  place  limits." 

The  court  next  quoted  section  4  of  the  act  of  July  2, 

1864,  following  which  it  said  with  respect  to  Section  6: 

"But  so  far  as  the  present  case  is  concerned  the 
most  material  section  of  the  act  is  the  6th.  That  sec- 
tion provided:  (Quoting  Section  6). 

"It  is  contended  that,  construing  the  3d  and  6th 
sections  together,  it  is  clear  that  the  words,  'the  odd 
sections  of  land  hereby  granted,'  in  the  first  part, 
and  the  word  'excepting  those  hereby  granted  to  said 
company,'  in  the  latter  part,  of  the  6th  section,  refer 
to  the  lands  described  in  the  1st  section  of  the  act, — 
that  is,  to  the  odd-numbered  sections  in  the  place 
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limits  which  were  free  from  pre-emption  or  other 
claims  or  rights,  and  had  not  been  appropriated  by 
the  United  States  prior  to  the  definite  location  of  the 
road;  that  as  to  'all  other  lands  on  the  line  of  the 
said  road,  when  surveyed,'  the  act  expressly  declares 
that  the  provisions  of  the  pre-emption  act  of  1841 
and  the  acts  amendatory  thereof,  and  of  the  home- 
stead act  of  1862,  should  extend  to  them;  that  Con- 
gress took  pains  to  declare  that  it  did  not  exclude 
from  the  operation  of  those  statutes  any  lands  except 
those  granted  to  the  company  in  the  place  limits  of 
the  road,  which  were  unappropriated  when  the  line 
of  the  railroad  was  definitely  fixed;  and  that  if,  at 
the  time  such  line  was  'definitely  fixed,'  it  appeared 
that  any  of  the  lands  granted,  that  is,  lands  in  the 
place  limits,  had  been  sold,  granted,  or  otherwise 
appropriated,  then,  but  not  before,  the  company 
was  entitled  to  go  into  the  indemnity  limits  beyond 
the  40-mile  and  within  the  SO-mile  line,  and,  under 
the  direction  of  the  Secretary  of  the  Interior,  and 
not  otherwise,  select  odd-numbered  sections  to  the 
extent  necessary  to  supply  the  loss  in  the  place  limits. 
It  is  also  contended  that  the  object  of  the  reference 
in  the  6th  section  of  the  Northern  Pacific  act  to  the 
pre-emption  and  homestead  acts  could  only  have 
been  to  bring  the  odd-numbered  sections  in  the  in- 
demnity limits  within  the  operation  of  those  acts. 

"This  construction  of  the  act  of  July  2d,  1864, 
finds  support  in  legislation  enacted  subsequently  and 
before  the  railroad  company  filed  its  map  of  general 
route.  By  a  joint  resolution  approved  May  31st, 
1870,  Congress  declared  (quoting  from  the  Joint 
Resolution). 

"Thus,  it  seems,  a  second  indemnity  limit  was 
established  into  which  the  company  could  go  and 
obtain  lands  in  lieu  of  lands  lost  to  it  in  the  granted 
or  place  limits." 

The  court  next  discussed  prior  opinions  of   the  Land 

Department  including  Atlantic  &  P.  R.  Co.,  Aug.  13, 
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1887,  6  L.  Dec.  84,  and  quoted  from  TV.  P.  R.  Co.  v.  Mil- 
ler, 7  L.  Dec.  100,  cited  above.  The  court  then  held: 

"It  was  admitted  at  the  hearing  that  the  con- 
struction of  the  Northern  Pacific  act  of  1864  an- 
nounced by  Secretary  Vilas  had  been  adhered  to  in 
the  administration  of  the  public  lands  by  the  Land 
Department.  We  are  now  asked  to  overthrow  that 
construction  by  holding  that  it  was  competent  for 
the  Land  Department,  immediately  upon  the  defi- 
nite location  of  the  line  of  the  railroad,  to  withdraw 
from  the  settlement  laws  all  the  odd-numbered  sec- 
tions within  the  indemnity  limits  as  defined  by  the 
act  of  Congress.  If  this  were  done,  it  is  to  be  appre- 
hended that  great  if  not  endless  confusion  would 
ensue  in  the  administration  of  the  public  lands,  and 
that  the  rights  of  a  vast  number  of  people  who  have 
acquired  homes  under  the  pre-emption  and  home- 
stead laws,  in  reliance  upon  the  ruling  of  Secretary 
Vilas  and  his  successors  in  office,  would  be  de- 
stroyed. Of  course,  if  the  ruling  of  that  office  was 
plainly  erroneous,  it  would  be  the  duty  of  the  court 
to  give  effect  to  the  will  of  Congress;  for  it  is  the 
settled  doctrine  of  this  court  that  the  practice  of  a 
department  in  the  execution  of  a  statute  is  material 
only  when  doubt  exists  as  to  its  true  construction. 

"But  without  considering  the  matter  as  if  it  were 
for  the  first  time  presented,  it  is  sufficient  to  say  that 
the  question  before  us  cannot  be  said  to  be  free  from 
doubt.  The  intention  of  Congress  has  not  been  so 
clearly  expressed  as  to  exclude  construction  or  argu- 
ment in  support  of  the  view  taken  by  Secretaries 
Lamar,  Vilas,  and  Smith,  and  upon  which  the  Land 
Department  has  acted  since  1888.  'It  is  the  settled 
doctrine  of  this  court,'  as  was  said  in  United  States 
V.  Alabama  G.S.R.  Co.  142  U.S.  615,  621,  35  L.  Ed. 
1134,  1136,  12  Sup.  Ct.  Rep.  308,  'that,  in  case  of 
ambiguity,  the  judicial  department  will  lean  in  favor 
of  a  construction  gi\^n  to  a  statute  by  the  depart- 
ment charged  with  the  execution  of  such  statute, 
and,  if  such  construction  be  acted  upon  for  a  number 
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of  years,  will  look  with  disfavor  upon  any  sudden 
change,  whereby  parties  who  have  contracted  with 
the  government  upon  the  faith  of  such  construction 
may  be  prejudiced.'  These  observations  apply  to  the 
case  now  before  us,  and  lead  to  the  conclusion  that  if 
the  practice  in  the  Land  Department  could  with 
reason  be  held  to  have  been  wrong,  it  cannot  be  said 
to  have  been  so  plainly  or  palpably  wrong  as  to 
justify  the  court,  after  the  lapse  of  so  many  years, 
in  adjudging  that  it  had  misconstrued  the  act  of 
July  2d,  1864.  The  order  of  withdrawal  by  the  Sec- 
retary of  the  Interior,  upon  which  the  title  of  the 
railroad  company  depends,  being  out  of  the  way, 
there  is  no  legal  ground  to  question  the  title  of  the 
plaintiff  to  the  land  in  dispute." 

It  is  noted  that  there  was  a  dissent  in  the  case  of 
Hewitt  V.  Schultz.  For  that  reason  the  subsequent  opin- 
ion of  the  court  in  Southern  Pacific  Railroad  Company 
V.  Bell,  January  13, 1902,  22  S.  Ct.  232,  183  U.S.  679,  46 
L.  Ed.  386,  is  important.  That  case  involved  the  Southern 
Pacific  land  grant,  an  Act  on  July  27,  1866,  a  land  grant 
identical  with  that  of  the  Northern  Pacific.  Because  of 
the  importance  of  the  issue  involved,  the  court  reviewed 
the  Hewitt  v.  Schultz  case,  reviewed  the  entire  back- 
ground of  the  issue,  and  specifically  and  expressly  af- 
firmed the  decision.  In  the  Southern  Pacific  case,  the 
land  was  within  the  indemnity  limit  in  a  state  rather  than 
a  territory.    The  court  said  in  part: 

"Treating  this  case  as  a  reargument  of  the  ques- 
tion involved  in  Hewitt  v.  Schultz,  and  it  practically 
comes  to  that,  we  still  adhere  to  the  principle  there 
announced.  It  seems  to  us  the  more  reasonable,  if 
not  the  necessary,  inference  to  be  deduced  from  the 
language  of  Sections  3  and  6.  By  the  former  there  is 
'hereby  granted  .  .  .  every  alternate  section  of  public 
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land,  not  mineral,  designated  by  odd  numbers,  to 
the  amount  of  twenty  alternate  sections  per  mile  on 
each  side  of  said  railroad  line,  as  said  company  may 
adopt,  through  the  territories  of  the  United  States, 
and  ten  alternate  sections  of  land  per  mile  on  each 
side  of  said  railroad  whenever  it  passes  through  any 
state.'  These  words  terminate  the  grant,  the  remain- 
der of  the  clause  being  immaterial  in  this  connection, 
and  if  the  whole  clause  had  been  followed  by  a 
period,  instead  of  a  semicolon,  the  meaning,  perhaps, 
would  have  been  clearer.  But  there  follows  another 
clause,  that  'whenever,  prior  to  said  time,  any  of  said 
sections,  or  parts  of  sections,  shall  have  been  granted, 
sold,  reserved,  occupied  by  homestead  settlers,  or 
pre-empted,  or  otherwise  disposed  of,  other  lands 
shall  be  selected  by  said  company  in  lieu  thereof, 
under  the  direction  of  the  Secretary  of  the  Interior, 
in  alternate  sections,  and  designated  by  odd  numbers, 
not  more  than  10  miles  beyond  the  limits  of  said  al- 
ternate sections,'  etc.  There  is  here  a  clear  distinction 
between  the  lands  granted  in  praesenti  by  the  com- 
pany, whenever  the  deficiency  in  the  granted  lands 
shall  be  ascertained. 

"The  6th  section  carries  out  the  same  idea.  It 
requires  a  survey  of  40  miles  in  width  on  both  sides 
of  the  entire  line,  whether  passing  through  states  or 
territories.  This  would  include  only  the  granted  or 
place  limits  within  a  territory,  but  within  a  state 
would  cover  the  indemnity  limits  as  well.  There  was 
no  order  in  the  act  to  withdraw  any  lands  from 
settlement  or  sale,  but  such  withdrawal  seems  to  have 
been  made  in  pursuance  of  the  practice  of  the  In- 
terior Department,  and  for  the  purpose  of  prevent- 
ing lands  granted  to  the  railroad  company  from  be- 
ing taken  up  by  settlers,  before  the  completion  of 
the  line  and  the  final  issue  of  patents.  As  was  said 
by  Mr.  Secretary  Lamar  in  the  Atlantic  &  P.  R.  Co. 
6  Land  Dec.  84:  'Waiving  all  questions  as  to  whether 
or  not  said  granting  act  took  from  the  Secretary  all 
authority  to  withdraw  said  indemnity  limits  from 
settlement,  it  is  manifest  that  the  said  act  gave  no 
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special  authority  or  direction  to  the  executive  to 
withdraw  said  lands;  and  when  such  withdrawal 
was  made  it  was  done  by  virtue  of  the  general  au- 
thority over  such  matters  possessed  by  the  Secretary 
of  the  Interior,  and  in  the  exercise  of  his  discretion; 
so  that,  were  the  withdrawal  to  be  revoked,  no  law 
would  be  violated,  no  contract  broken.'  But  as  the 
power  to  withdraw  extends  only  to  the  'lands  hereby 
granted'  and  all  other  lands,  except  those  hereby 
granted,  remain  open  to  settlement,  we  are  thrown 
back  upon  Sec.  3  to  determine  what  are  the  lands 
'hereby  granted'. 
*  *  * 

"We  are  therefore  of  opinion  that  the  act  of  July 
27,  1866,  did  not  authorize  the  withdrawal  by  the 
Secretary  of  the  Interior  of  the  indemnity  lands,  that 
such  lands  remained  open  to  homestead  and  pre- 
emption entry,  and  that  patents  issued  to  settlers 
within  such  indemnity  limits,  based  upon  the  entries 
made  prior  to  the  selection  by  the  railroad  company, 
approved  by  the  Interior  Department,  were  valid  as 
conveyances  of  the  land  as  against  the  selection  by 
the  railroad  company." 

In  Oregon  &  C.  R.  Co.  v.   United  States,  April  6, 

1903,  23  S.  Ct.  615,  189  U.S.  110,  47  L.  Ed.  730,  the 

court  said : 

"Now,  it  has  long  been  settled  that  while  a  rail- 
road company,  after  its  definite  location,  acquires  an 
interest  in  the  odd-numbered  sections  within  its  place 
or  granted  limits, — which  interest  relates  back  to  the 
date  of  the  granting  act, — the  rule  is  otherwise  as  to 
lands  within  indemnity  limits.  As  to  lands  of  the 
latter  class,  the  company  acquires  no  interest  in  any 
specific  sections  until  a  selection  is  made  with  the 
approval  of  the  Land  Department;  and  then  its  right 
relates  to  the  date  of  the  selection.  And  nothing 
stands  in  the  way  of  a  disposition  of  indemnity  lands, 
prior  to  selection,  as  Congress  may  choose  to  make. 
(Citing  and  quoting  cases.)   Having  regard  to  the 
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adjudged  cases,  it  is  to  be  taken  as  established  that, 
unless  otherwise  expressly  declared  by  Congress,  no 
right  of  the  railroad  company  attaches  or  can  attach 
to  specific  lands  within  indemnity  limits  until  there 
is  a  selection  under  the  direction,  or  with  the  ap- 
proval, of  the  Secretary." 

In  view  of  the  foregoing  decisions,  it  is  manifestly 
clear  that  the  language  "hereby  granted"  in  the  settle- 
ment and  pre-emption  proviso  of  the  resolution  applied 
only  to  the  "place  lands"  in  the  new  and  additional  grant 
between  Portland  and  Puget  Sound.  It  did  not  apply  to 
indemnity  lands  in  either  the  first  or  second  indemnity 
strip  regardless  of  where  they  were  located.  In  particular, 
it  did  not  apply  to  any  lands  in  Montana. 

5.  Land  Grant  Case  of  1940 ;  U.  S.  v.  N.  P.  Ry.  Co. 
61  S.  Ct.  264,  311  U.S.  317,  8jfL.  Ed.  210. 

The  foregoing  legislative  history,  decisions  of  the 
Supreme  Court  of  the  United  States,  and  Land  Deci- 
sions of  the  Department  of  Interior,  alone  warrant  a 
judgment  on  the  merits  in  favor  of  the  respondent.  The 
decision  of  the  Supreme  Court  in  1940  in  the  Land  Grant 
Case  concludes  all  discussion  on  the  issue.  We  have  saved 
the  discussion  of  the  case  under  a  separate  heading  only 
because  it  is  an  extremely  complex,  complicated  and  dif- 
ficult opinion  to  read,  analyze  and  understand.  It  takes  a 
thorough  grounding  in  the  legislative  and  judicial  his- 
tory of  the  land  grant  to  understand  it.  At  least  such  was 
our  experience. 

The  line  of  road  became  definitely  located  in  Mon- 
tana on  June  25,  1881,  long  after  the  enactment  of  the 
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Joint  Resolution  of  1870.  Long  after  that  the  government 
of  the  United  States  created  vast  Forest  Reserves  which 
included  lands  in  the  first  and  second  indemnity  strips 
whit  h  had  been  selected  by  the  company,  and  to  which 
patents  had  issued.  Prior  to  the  time  of  patent,  however, 
the  Department  of  Interior  had  issued  an  order  with- 
drawing the  lands  from  settlement,  pre-emption  or  selec- 
tion, but  the  Secretary  had  overlooked  the  withdrawal 
order  and  had  issued  the  patents.  The  government  filed 
suit  to  cancel  the  patents.  (Forest  Reserve  Case,  41  S.  Ct. 
439,  256  LJ.S.  51,  65  L.  Ed.  825).  As  a  result  of  the  de- 
cision in  that  case,  legislation  was  enacted  to  bring  about 
a  final  settlement  of  all  rights  of  the  company  arising  out 
of  the  land  grant  acts.  The  last  legislation  was  June  25, 
1929  (46  Suu.  41  j.  By  the  terms  of  that  Act  all  lands  with- 
in the  indemnity  limits  of  the  railroad  which  on  June  S, 
1924,  were  embraced  within  the  exterior  boundaries  of 
any  National  Forest  or  other  Government  reservation  and 
which,  111  the  event  of  a  lieficiency  in  the  land  grant,  were 
available  to  the  Railway  Company,  by  mdemnity  selec- 
tion, or  otherwise,  in  satisfaction  of  such  deficiency  were 
to  be  taken  out  ol  the  operation  oi  tiie  land  grants  and 
retained  by  the  United  States  as  part  of  the  Government 
reservations  wherein  they  are  situate,  free  of  all  claims, 
if  any,  which  the  Railroad  Company  or  its  successor,  the 
Railway  Company  might  have  to  acquire  the  same.  Pro- 
viding, however,  that  for  such  lands  the  Company  should 
be   entitled    to    receive    compensation    from    the    United 
States  to  the  extent,  and  in  the  amounts,  if  any,  the  Courts 
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should  hold  compensation  might  be  due.  It  declared 
forfeited  all  unsatisfied  indemnity  selection  rights  claimed 
by  the  Railroad  Company,  or  the  Railway  Company,  or 
any  person  claiming  under  either  of  them,  together  with 
all  claims  to  additional  lands  under  the  grants  by  Congress 
to  the  Railroad  Company.  It  expressly  declared  that  the 
right  reserved  to  the  United  States  to  amend  the  Act  of 
1864,  and  the  Joint  Resolution  of  1870,  should  not  be  con- 
sidered as  fully  exercised  or  waived  in  any  way  by  the  Act, 
and  its  passage  should  not  be  construed  as  evidencing  the 
purpose  or  intention  of  Congress  to  depart  from  the  policy 
of  the  United  States  as  expressed  in  the  Resolution  of 
May  31,  1870,  relative  to  the  disposition  of  granted  lands; 
and  the  right  was  expressly  reserved  to  the  United  States 
at  any  time  to  enact  further  legislation  relating  thereto. 
It  declared  that  the  provisions  of  the  Act  should  not  be 
construed  as  affecting  the  present  title  of  the  Railroad 
Company,  or  its  successors,  the  Railway  Company,  or  any 
subsidiary  of  either  or  both,  to  its  right  of  way,  or  to 
lands  actually  used  in  good  faith  in  the  operation  of  the 
road.  The  Attorney  General  was  directed  to  institute 
such  suit  or  suits  as  in  his  judgment  might  be  required  to 
remove  the  cloud  cast  upon  the  title  to  the  lands  belong- 
ing to  the  United  States  as  the  result  of  the  claim  of  the 
Companies;  to  procure  a  judicial  determination  of  all 
controversies  and  disputes  respecting  the  operation  and 
effect  of  the  grants,  and  action  previously  had  under 
them,  and  that  a  full  accounting  between  the  United 
States  and  the  Companies  be  had  of  the  land  grant.  It 
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further  directed  that  in  such  proceedings  there  should  be 
submitted  to  the  Court  for  determination  to  what  extent 
the  terms  and  conditions  in  the  granting  Act  had  been 
performed  by  the  United  States,  and  by  the  Railroad 
Company,  or  its  successors,  including  the  legal  effect  of 
the  foreclosure  of  any  or  all  mortgages  claimed  to  have 
been  placed  on  the  lands  by  virtue  of  the  Resolution  of 
May  31,  1870,  and  the  extent  to  which  such  foreclosure 
proceedings  met  the  requirements  of  that  Resolution  re- 
specting disposition  of  the  granted  lands. 

It  was  further  directed  that  by  said  judicial  proceed- 
ings it  should  be  determined  what  lands,  if  any,  had  been 
erroneously  patented  or  certified  to  the  Railroad  or  Rail- 
way Company  as  the  result  of  fraud,  mistake  of  law  or 
fact,  or  through  legislative  or  administrative  misappre- 
hension as  to  the  proper  construction  of  the  grants.  And, 
further,  that  the  United  States  and  the  Railroad  or  Rail- 
way Company,  or  any  other  person  should  be  entitled  to 
have  heard  and  determined  all  questions  and  claims  ger- 
mane to  a  full  and  complete  adjudication  of  their  respec- 
tive rights  under  the  Act  of  July  2,  1864,  and  the  Joint 
Resolution  of  May  31,  1870,  and  all  questions  of  law  and 
fact  presented  to  the  joint  Congressional  committee  ap- 
pointed under  authority  of  the  Resolution  of  Congress 
of  June  5,  1924,  notwithstanding  that  such  matters  might 
not  be  specifically  mentioned. 

It  will  be  seen  from  the  foregoing  abbreviation  that 
in  the  contemplated  litigation  directed,  it  was  intended 
every  question  from  the  organiation  of  the  company  to 
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the  date  of  the  Act  that  had  been,  or  that  now  might  be, 
raised,  should  be  presented  to  the  Court  and  finally  de- 
termined; and  that  upon  such  determination  should  be 
based  an  adjustment  of  the  grant. 

Pursuant  to  the  command  of  the  statute,  the  suit 
known  as  the  Land  Grant  case  was  commenced  by  the 
United  States  government.  The  United  States  Supreme 
Court  rendered  its  opinion  in  United  States  v.  N.  P.  Ry. 
Co.,  1940,  61  S.  Ct.  264,  311  U.S,  317,  84  L.  Ed.  210. 
(For  subsequent  action,  see  41  F.  Supp.  273.) 

a.  Issues  Presented  In  Land  Grant  Case. 

We  have  examined  the  pleadings  and  briefs  of  both 
the  government  and  the  company  that  were  presented  in 
the  Land  Grant  case.  The  issue  was  squarely  presented 
whether  or  not  the  settlement  and  preemption  proviso  of 
the  joint  resolution  applied  only  to  the  lands  granted  by 
the  resolution  between  Portland  and  Puget  Sound,  or 
whether  it  also  applied  to  lands  elsewhere.  Paragraph 
XIII  had  alleged  that  the  five  year  period  referred  to 
in  the  proviso  terminated  on  July  4,  1884;  that  on  that 
date  there  were  millions  of  acres  along  the  entire  line  of 
road  between  Wisconsin  and  the  Pacific  Coast  that  should 
have  been  open  to  settlement  and  preemption;  that  the 
company  failed  to  open  the  lands  to  settlement  and  pre- 
emption ;  that  such  was  a  breach  of  the  contract  contained 
in  the  Act  of  July  2,  1864,  as  modified  and  supplemented 
by  the  Joint  Resolution;  and  that  the  government  was 
entitled  to  an  accounting. 

b.  Analysis  of  Land  Grant  Opinion. 
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As  indicated,  we  had  difficulty  in  following,  under- 
standing, and  appreciating  the  scope  of  the  opinion. 
Many,  many  issues  were  involved.  Because  of  our  own 
difficulty,  we  offer  here  a  detailed,  step  by  step,  analysis 
of  that  portion  of  the  case  pertinent  to  the  single  issue 
involved  here  of  the  scope  of  the  settlement  and  preemp- 
tion proviso  of  the  resolution  of  1870.  The  Supreme 
Court  commences  its  opinion  with  a  summary  of  the  act 
of  July  2,  1864;  the  financial  difficulties  in  construction; 
and  the  act  of  1869  authorizing  the  extension  of  the  branch 
line  from  Portland  to  Puget  Sound  which  the  company 
did  not  accept;  and  then  said  with  respect  to  the  Joint 
Resolution  of  May  31,  1870: 

"May  31,  1870,  Congress  again  authorized  the 
company  to  issue  bonds  to  aid  in  the  construction 
and  equipment  of  its  road,  to  be  secured  by  mort- 
gage on  all  of  its  property,  railroad,  land  grant,  and 
franchise  to  be  a  corporation.  It  further  authorized 
the  location  and  construction  of  the  main  railroad 
via  the  valley  of  the  Columbia  River  to  Puget  Sound 
and  of  a  branch  from  the  main  line  across  the  Cas- 
cade Mountains  to  Puget  Sound,  and  made  a  grant 
of  land  in  connection  with  the  construction  author- 
ized between  Portland  and  Puget  Sound,  on  the  same 
terms  as  the  original  grant.  It  also  provided  a  second 
indemnity  belt  extending  ten  miles  beyond  the  first 
on  either  side  of  the  right  of  way."  (Emphasis  sup- 
plied.) (61  S.  Ct.  at  269.) 

Note  the  significant  choice  of  words  that  the  resolu- 
tion made  a  grant  of  land  between  Portland  and  Puget 
Sound  on  the  same  terms  as  the  original  grant.  Note  also 
the  statement  thereafter  —  "It  also  provided  a  second 
indemnity  belt",  thereby  not  including  the  second  indem- 
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nity  belt  within  the  description  of  lands  granted  by  the 
resolution. 

The  court  then  continued  its  discussion  of  the  legisla- 
tive background  and  history  followed  by  this  significant 
description  of  the  two  acts: 

"The  grant  of  1864  was  of  the  ten  nearest  alter- 
nate odd-numbered  sections  of  public  land,  not  min- 
eral, on  each  side  of  every  mile  of  the  line  as  defi- 
nitely located,  in  a  state,  and  of  twenty  such  sections 
in  a  territory.  This  grant  was  in  praesenti.  The  lands 
thus  granted  are  spoken  of  as  'place  lands'.  They 
were  in  two  belts  each  twenty  miles  wide  in  states, 
and  forty  in  territories,  parallel  to  the  right  of  way. 

"Excepted  from  the  grant  were  lands  reserved, 
granted,  appropriated,  preempted,  or  subject  to 
other  claims  and  rights  at  the  date  of  definite  loca- 
tion. These  exempted  lands  are  spoken  of  as  'lands 
lost  to  the  grant'.  In  lieu  of  such  lost  lands  the  Act 
provided  that  other  lands  were  to  be  selected  by  the 
company,  under  the  direction  of  the  Secretary  of  the 
Interior,  from  odd-numbered  sections  not  more  than 
ten  miles  beyond  the  place  lands,  on  each  side  of  the 
road.  The  two  ten-mile  strips  thus  defined  are  spoken 
of  as  'the  first  indemnity  belts'  or  'the  first  indem- 
nity limits'. 

"The  Resolution  of  May  31,  1870,  granted,  as 
respects  the  additional  line  authorized  between  Port- 
land and  Puget  Sound,  place  and  indemnity  lands, 
as  granted  for  the  original  line  by  the  Act  of  1864. 
It  also  authorized  what  are  spoken  of  as  'second  in- 
demnity' belts  ten  miles  wide,  on  either  side  of  the 
original  indemnity  limits,  in  any  state  or  territory 
in  which  the  company  could  not  obtain  the  number 
of  sections  intended  for  it  by  its  charter.  This  addi- 
tional grant,  however,  was  conditioned  that  lieu 
lands  in  the  second  indemnity  limits  might  be  chosen 
only  in  the  same  state  or  territory  in  which  place 


42 


lands  were  lost  to  the  grant/'  (Emphasis  supplied.) 
(61  S.  Ct.  269-270.) 

The  court  then  continued  its  discussion  of  the  history 
leading  to  the  Act  of  June  25,  1929  (46  Stat.  41),  and 
the  particular  litigation  involved. 

Commencing  at  page  272  of  61  S.  Ct.  reporter,  and 
continuing  to  the  top  of  page  276  the  court  discussed  six 
claims  of  the  government  of  alleged  breaches  and  the 
action  taken  by  the  master  thereon,  upon  which  the  court 
was  equally  divided.  We  are  not  concerned  with  five  of 
those  six  points.  We  are  with  No.  4  involving  the  dis- 
missal by  the  master  of  paragraph  XIII  which  referred 
to  the  settlement  and  preemption  proviso.  The  court  said : 

"The  court,  after  sustaining  certain  of  the  plain- 
tiff's exceptions  and  dismissing  almost  all  of  the 
defendants',  found  the  company  entitled  to  patents 
for  certain  lands  outside  the  reserves  and  to  compen- 
sation for  the  loss  of  1,453,061  acres  of  land  within 
them.  The  court  reserved  for  future  decision  the  con- 
tentions of  the  mortgagees  that  they  are  purchasers 
for  value  whose  rights  cannot  be  affected  by  the 
Government's  claim  and  also  ascertainment  of  the 
amount  to  be  awarded  to  the  company. 

"At  this  stage  of  the  litigation  Congress  adopted 
the  Act  of  May  22,  1936,  authorizing  a  direct  appeal 
from  the  decree  of  the  District  Court  to  this  court. 
Pursuant  to  that  statute  the  present  appeals  by  the 
United  States  and  the  company  were  taken.  As  to 
many  of  the  issues  the  parties  have  accepted  the  de- 
cision of  the  District  Court.  Errors  are,  however, 
assigned  to  the  decree  below  by  both  the  Government 
and  the  company. 

"The  Government  concedes  that  the  Act  of  1929, 
supra,  is  not  a  declaration  of  forfeiture  for  breach 
of  conditions  imposed  by  the  Act  of   1864  and  the 


43 


Resolution  of  1870,  but  a  reference  to  the  courts  of 
all  questions  as  to  performance  and  breach  of  the  con- 
tracts created  by  the  Act  and  the  Resolution,  to  the 
end  that  the  respective  rights  and  liabilities  of  the 
parties  may  be  determined  and  enforced.  The  com- 
pany asserts  that  the  Act  of  1929  is  an  exercise  of  the 
power  of  eminent  domain  whereby  the  company  is 
deprived  of  further  right  to  select  indemnity  lands, 
and  is  to  be  paid  just  compensation  for  the  right  so 
taken.  But  the  company  does  not  deny  that,  in  ascer- 
taining the  amount  due  it,  the  Government  may 
offset  the  amount  of  any  claims  it  may  now  be  entitled 
to  assert  by  reason  of  the  company's  breaches  of 
contract. 

"The  Government  urges  that  the  breaches  of 
covenant  by  the  company  have  been  so  substantial 
that  it  cannot  call  for  further  performance  by  the 
United  States  and  is,  therefore,  not  entitled  to  fur- 
ther selection  rights  or  to  any  money  compensation 
for  their  abrogation.  Reliance  is  placed  upon  the 
following   alleged   breaches.  *  *  * 

"4.  The  claim  that  the  company  failed  to  per- 
form its  contract  by  refusing  to  open  lands  granted 
it  by  the  Resolution  of  1870  to  settlement  and  pre- 
emption at  $2.50  per  acre. 

"Section  10  of  the  Act  of  1864  provides  that  'no 
mortgage  or  construction  bonds  shall  ever  be  issued 
by  said  company  on  said  road,  or  mortgage,  or  lien 
made  in  any  way,  except  by  the  consent  of  the  con- 
gress of  the  United  States.' 

"An  additional  line  was  authorized  by  the  Joint 
Resolution  of  1870  and  a  land  grant  made  therefor. 
The  Resolution  empowered  the  company  to  issue 
bonds  in  aid  of  construction  and  equipment,  and  to 
'secure  the  same  by  mortgage  on  its  property  and 
rights  of  property  of  all  kinds  and  descriptions,  real, 
personal,  and  mixed,  including  its  franchise  as  a 
corporation.'  The  Resolution  further  provided  'that 
all  lands  hereby  granted  to  said  company  which  shall 
not  be  sold  or  disposed  of  or  remain  subject  to  the 
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mortgage  by  this  act  authorized,  at  the  expiration  of 
five  years  after  the  completion  of  the  entire  road, 
shall  be  subject  to  settlement  and  preemption  like 
other  lands,  at  a  price  to  be  paid  to  said  company 
not  exceeding  two  dollars  and  fifty  cents  per  acre.' 

"Paragraph  XIII  of  the  Bill  refers  to  these  pro- 
visions of  the  Joint  Resolution  and  alleges  that 
among  the  place  lands  granted  there  are  many  mil- 
lion acres  the  quantity  and  description  of  which  are 
known  only  to  the  company,  or  its  predecessor,  which 
should  have  been  opened  to  settlement  and  preemp- 
tion whereas  they  were,  subsequent  to  July  4,  1884, 
(five  years  from  the  date  finally  fixed  for  completion 
of  the  road),  sold  at  such  prices,  and  on  such  con- 
ditions, as  to  the  company  seemed  best,  and  that  this 
was  a  breach  of  the  company's  contract  with  the 
United  States  and  defeated  the  policy  of  the  United 
States.  The  master  reached  the  conclusion  that  the 
motion  to  dismiss  paragraph  XIII  should  be  sus- 
tained and  the  court  so  ruled. 

"The  Government  insists  that  the  Resolution 
required  the  company  to  hold  the  lands  open  for 
settlement,  at  the  price  and  in  parcels  as  specified, 
after  five  years,  whether  mortgaged  or  not;  that  it 
failed  to  do  so,  and  sold  the  lands  at  higher  prices 
and  in  larger  parcels  than  the  Resolution  required, 
and  that  its  breach  of  covenant  defeats  its  right  to 
any  award.  The  company  contends  that  the  intent 
of  the  Resolution  was  to  permit  it  to  mortgage  all 
its  property  rights;  that  if,  at  the  expiration  of  five 
years  from  the  completion  of  the  road,  any  of  the 
granted  lands  were  undisposed  of,  or  were  not  sub- 
ject to  mortgage,  those  lands  were  open  to  preemp- 
tion; that,  whether  or  not  the  existence  of  a  mort- 
gage prevented  settlement  of  the  lands,  after  five 
years,  there  was  no  duty  on  the  company  to  dispose 
of  them  to  settlers;  and  that  the  company  has  not 
broken  any  covenant  in  respect  of  the  lands  in  ques- 
tion. 

*  *  * 
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"The  Government  asserts  that  none  of  the  para- 
graphs referred  to  above  should  have  been  dismissed. 
It  says  that  each  of  the  breaches  charged  was  so  sub- 
stantial as  to  disentitle  the  company  to  further  per- 
formance by  the  United  States.  But,  in  any  event, 
it  says  that  all  of  them,  taken  together,  certainly 
require  this  conclusion.  The  company,  on  the  other 
hand,  contends  that,  as  to  some  of  the  matters 
charged,  the  allegations  of  the  bill  do  not  show  any 
breach,  and  that,  as  to  others,  if  a  breach  is  suffi- 
ciently alleged  it  was  not  such  as,  in  the  light  of  the 
history  of  the  grants  and  the  performance  received 
by  the  United  States,  would  disentitle  the  company 
to  all  further  performance. 

"If  the  Government's  position  is  sound  the  decree 
below  should  be  reversed  and  the  cause  remanded 
with  instructions  to  enter  a  judgment  against  the 
company  and  in  favor  of  the  United  States. 

"The  justices  who  heard  this  case  are  equally 
divided  in  opinion  upon  these  issues.  No  opinion 
is  expressed  upon  them,  and  they  are  reserved,  in 
view  of  the  fact  that  our  rulings  on  other  issues  may 
be  dispositive  of  the  entire  controversy."  (61  S.  Ct. 
272-276.) 

The  court  then  continued  its  discussion  with  reference 

to  numerous  other  claims  of  the  government  upon  which 

a  majority  of  the  court  arrived  at  a  decision.  The  court 

said: 

"The  Government  puts  forward  certain  further 
claims  which,  if  sustained,  would  preclude  any  re- 
covery by  the  company."  (61  S.  Ct.  at  276.) 

We  are  not  concerned  in  this  case  with  claims  num- 
bered 7  through  17.  We  are  concerned  with  No.  18  (61 
S.  Ct.  at  287).    The  court  said: 

"18.  The  company's  failure  to  open  lands  granted 
by  the  Resolution  of  1870  to  settlement  and  pre- 
emption. 
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"The  company's  alleged  breach  in  this  aspect  as 
a  defense  to  the  company's  entire  claim  is  mentioned 
in  heading  4,  supra. 

"The  bill  alleges,  in  paragraph  XIII,  the  com- 
pany's failure  to  open  the  granted  lands  to  settle- 
ment and  preemption  was  a  breach  of  its  contract 
and  'in  defeat  of  the  policy  of  the  United  States  with 
respect  to  the  disposition  of  its  public  domain,  *  *  *.' 
In  paragraph  XLII  the  court  is  asked  to  determine 
the  extent  to  which  the  company  has  failed  to  comply 
with  the  obligation  imposed  by  the  Joint  Resolution 
pertaining  to  the  disposition  of  the  lands  by  settle- 
ment and  preemption  and  to  decree  that  the  company 
now  perform  its  covenant  to  the  extent  this  is 
possible  and,  where  it  is  found  impossible  for  the 
company  to  perform,  the  plaintiff  have  such  relief  as 
the  court  may  deem  proper;  and  further  that  the 
court  decree  that  any  and  all  moneys  received  by 
the  company  from  or  by  reason  of  the  granted  lands 
after  the  breach  of  its  covenant  be  declared  to  have 
been  received  by  the  company  in  trust  for  the  use 
and  benefit  of  the  United  States  and  that  the  plaintiff 
be  awarded  judgment  for  the  amount  of  such  moneys. 
The  prayer  is,  therefore,  in  the  alternative  for  dam- 
ages or  for  an  accounting,  as  upon  a  constructive 
trust. 

''We  hold,  contrary  to  the  Government's  asser- 
tion, that  the  proviso  of  the  Resolution  of  1870,  re- 
quiring the  lands  be  opened  by  the  company  to 
settlement  and  preemption  applies  only  to  the  addi- 
tional lands  granted  by  that  Resolution  and  not  to 
lands  acquired  under  the  grant  of  1864.  We  hold 
further  that  the  company  was  not  a  trustee  of  the 
lands  for  the  United  States  either  in  its  own  right  or 
in  behalf  of  possible  settlers.  It  results  that  the  Gov- 
ernment cannot  call  upon  the  company  to  account  as 
a  trustee  for  the  proceeds  of  sale  of  the  lands. 

''A  majority  of  the  justices  who  heard  this  case 
are  of  the  opinion  that  the  proviso  of  the  Resolution 
of    1870   required   the  company  to  open   the  lands 
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granted  by  the  Resolution  to  preemption  and  settle- 
ment at  the  expiration  of  five  years  from  the  com- 
pletion of  the  entire  road  in  1887,  whether  the  lands 
were  then  subject  to  mortgage  or  not;  that  its  fail- 
ure so  to  do  was  a  breach  of  its  contract  with  the 
United  States  and  that  the  Government  is  entitled, 
if  it  can,  to  prove  any  damage  to  it,  or  advantage  to 
the  company,  which  resulted  from  this  breach  of 
contract.  In  this  view  the  court  below  should  not 
have  dismissed  paragraph  XIII  of  the  bill  and  that 
paragraph  should  be  reinstated  for  the  purpose  of 
permitting  the  Government  to  prove  damages  and 
proof  should  be  submitted  thereunder  to  that  end." 
(61  S.  Ct.  287-288). 

Some  of  the  discussion  of  the  court  with  reference  to 

No.  20,  the  company's  claim  to  indemnity  resulting  from 

the  Tacoma  overlap  is  also  pertinent  (61  S.  Ct.  at  289). 

"For  an  understanding  of  the  contention  certain 
facts  must  be  borne  in  mind.  By  the  Act  of  1864  the 
line  authorized  was  to  run  from  a  point  on  Lake 
Superior  to  some  point  on  Puget  Sound,  with  a 
branch  via  the  Columbia  River  to  a  point  at  or  near 
Portland.  By  the  Joint  Resolution  of  1870  the  com- 
pany was  authorized  to  construct  its  main  line  to 
a  point  on  Puget  Sound  via  the  valley  of  the  Colum- 
bia River  with  the  right  to  construct  its  branch  from 
a  point  on  its  main  line,  across  the  Cascade  Moun- 
tains to  Puget  Sound.  Thus  the  resolution  altered 
what  had  been  the  proposed  main  line  across  the 
Cascade  Mountains  into  a  branch  line,  and  the  for- 
mer branch  line  to  Portland  into  a  section  of  the 
main  line  running  down  the  Columbia  River  to 
Portland  and  thence  turning  north  to  Puget  Sound. 
Although  by  an  act  of  1869  the  company  had  been 
authorized  to  construct  a  line  between  Portland  and 
Tacoma,  and  a  right  of  way  had  been  granted 
therefor,  no  grant  of  lands  in  aid  of  such  construe 
tion  was  made  until  the  adoption  of  the  Resolution 
of  1870.  That  resolution  in  authorizing  the  location 
and  construction  of  this  portion  of  the  company's 
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road,  did  so  in  these  words:  ^Under  the  provisions 
and  with  the  privileges,  grants,  and  duties  provided 
for  in  its  act  of  incorporation'.  Obviously  the  land 
grant  was  the  same  as  that  in  the  charter  act,  namely, 
place  lands  in  a  strip  extending  twenty  miles  on  each 
side  of  the  road  in  states  and  forty  miles  on  each  side 
in  territories,  with  an  indemnity  belt  ten  miles  in 
width  on  either  side  of  the  exterior  limits  of  the 
place  grant. 

"The  legislative  history  of  the  resolution  shows 
that  Congress  was  informed  the  company  could  not 
obtain,  in  connection  with  its  original  grant,  all  that 
Congress  intended  it  should  have,  for  the  reason 
that,  prior  to  selection  of  indemnity  lands  for  losses 
in  place  lands,  much  territory  had  been  removed 
from  the  operation  of  the  Act  by  preemption  and 
settlement  under  the  land  laws.  In  order  to  compen- 
sate the  company  for  such  losses  there  was  inserted 
in  the  Joint  Resolution  the  following:  (quoting  the 
provisions  for  the  second  indemnity  strip.) 

"The  Resolution  made  a  new  grant  in  aid  of  the 
Portiand-Tacoma  line.  The  portion  of  the  Cascade 
branch  (designated  as  main  line  in  the  Act  of  1864) 
entering  Tacoma  from  the  east  was  definitely  located 
in  1884.  This  location  defined  the  place  lands 
granted  by  the  Act  of  1864.  The  line  authorized  by 
the  Joint  Resolution  entering  Tacoma  from  the 
south  was  definitely  located  in  1874,  thus  earning  the 
grant  made  by  the  Resolution. 

"  *  *  *  And  it  is  settled  that  such  a  grant  as 
that  under  consideration  is  a  grant  not  of  lands  by 
quantity  but  of  lands  in  place  or  by  description. 
Whether  Congress  intended,  in  connection  with  its 
later  grant  of  1870,  to  accord  the  company  indem- 
nity for  failure  to  receive,  in  aid  of  the  Portiand- 
Tacoma  line,  lands  to  which  it  would  get  title  in 
virtue  of  its  definite  location  of  the  Cascade  line,  is 
the  question.  We  conclude  that  Congress  did  not  so 
intend."    (61  S.  Ct.  289-291;)  (Emphasis  Supplied). 

We  note  that  in  the  Land  Grant  case  of  1940  the  Court 
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in  its  footnotes  cited  in  support  of  the  rules  of  law  there 

involved  its  early  decision  of  Hewitt  v.  Schultz,  discussed 

at  pages  27-32  of  this  brief.    The  Court  said  on  note  17: 

"After  the  company  had  filed  its  maps  of  defi- 
nite location  the  Secretary  mapped  the  indemnity 
limits  specified  by  the  Act  of  1864  and  withdrew 
the  lands  comprehended  within  those  limits  from 
sale  or  entry.  In  1888  the  then  Secretary  held  that 
land  within  the  indemnity  limits  was  open  to  pre- 
emption under  the  homestead  laws  and  that  such  pre- 
emption, even  before  the  actual  survey  of  the  lands, 
deprived  the  company  of  the  right  to  select  the  lands 
preempted.  This  view  was  adopted  by  this  court  in 
1901.  17 

17.  Hewitt  V.  Schultz,  180  U.S.  139,  21  S.  Ct.  309, 

45  L.  Ed.  463." 
(61  S.  Ct.  at  274-275.) 

Again  with  respect  to  footnote  20,  the  court  cited  Hewitt 
V.  Schultz  in  support  of  the  following: 

_  "Much  was  said  in  argument  as  to  the  meaning 

f  of  the  phrase  'lands  available  as  indemnity'  as  used 

in  that  case.  It  seems  clear  that  unsurveyed  lands  are 

L  not  available  to  the  company  under  the  Act  of  1864. 

P  It  will  be  observed  that  the  company  must  select  in- 

demnity lands  under  the  direction  of  the  Secretary 
of  the  Interior.  That  officer  has  invariably  ruled 
that  no  selection  can  be  made  or  approved  until  the 
lands  in  question  are  surveyed. 

"This  ruling  was  necessitated  by  the  very  terms 
of  the  Act  of  1864,  which  requires  selection  of  alter- 
nate sections  designated  by  odd  numbers.  Obviously, 
until  surveyed,  no  odd-numbered  sections  could  exist. 
Unsurveyed  lands  are  not  public  lands.  22 

"22,  Hewitt  V.  Schultz,  180  U.S.  139,  152,  21  S.  Ct. 
309,  314,45  L  .Ed.  463;  *  *  *" 

(61  S.  Ct.  at  276-277,) 

It   is   clear,    accordingly,    that    the    Supreme   Court   of 
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the  United  States  had  no  intention  in  the  Land  Grant 
case  of  1940,  of  reversing  either  the  long  line  of  decisions 
of  the  land  department,  or  Hewitt  v.  Schultz  (Pages  27-32 
of  this  brief,  or  S.  P.  v.  Bell  (Pages  32-34  of  this  brief), 
which  is  what  this  Court  will  have  to  do  to  find  for 
appellant. 

Subsequent  court  proceedings  are  found  in  4i  F. 
Supp.  273. 

6.  Summary. 

The  act  of  July  2,  1864,  granted  every  alternate,  odd 
numbered  section  in  the  Territory  of  Montana  located 
within  a  strip  forty  miles  wide  on  either  side  of  the 
definitely  fixed  line  of  road  providing  they  were  not 
mineral  in  character,  and  were  not  settled  upon  or  pre- 
empted on  that  date.  Those  lands  are  commonly  known 
as  the  "place  lands."  Title  to  such  lands  vested  in  the 
railroad  company  in  praesenti  as  of  July  2,  1864.  Those 
lands  and  those  lands  alone  were  embraced  within  the 
language  "hereby  granted"  appearing  in  that  act. 

The  Joint  Resolution  of  May  31,  1870,  made  a  new 
and  additional  grant  of  lands  between  Portland  and 
Puget  Sound  on  the  same  terms  as  the  original  charter. 
It  granted  every  alternate  odd  numbered  section  located 
within  a  strip  40  miles  wide  in  the  Territory  of  Wash- 
ington, and  20  miles  wide  in  the  State  of  Oregon,  between 
Portland  and  Puget  Sound,  on  either  side  of  the  definitely 
fixed  line  of  road,  providing  they  were  not  mineral  in 
character,  and  were  not  settled  upon  or  preempted  before 
that  date.  Those   lands   are   likewise   commonly   called 
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"place  lands".  Title  to  those  lands  vested  in  the  company 
in  praesenti  as  of  May  31,  1870.  Those  lands  and  those 
lands  alone  were  embraced  within  the  language  "hereby 
granted"  appearing  in  the  settlement  and  preemption 
proviso  of  that  resolution. 

No  title  to  any  lands  in  Montana,  indemnity  or  other- 
wise, was  acquired  by  the  company  under  the  Joint  Reso- 
lution. Title  to  all  lands  in  Montana  was  grounded  in 
the  act  of  July  2,  1864. 

In  any  event,  we  can  paraphrase  the  settlement  and 

preemption  proviso  of  the  Joint  Resolution  relied  upon 

by  appellant  and  it  will  read: 

"Provided  that  all  'place  lands'  between  Portland 
and  Puget  Sound  *  *  *  shall  be  subject  to  settlement 
and  preemption  like  other  lands  *  *  *." 

Appellee  is  entitled  to  a  judgment  on  the  merits. 

B.  Answer  To  Argument  Of  Appellant  In  His  Brief. 

We  agree  that  a  summary  judgment  should  only  be 

granted  where  there  is  no  genuine,  material  issue  of  fact. 

(App.  Br.,  Pp.  17-19).  In  this  case  all  facts  pertaining 

to  the  ownership  of  the  mineral  fee  are  fully  developed 

and  undisputed. 

1.  Nature  And  Effective  Date  of  the  Original 
Grant  of  July  2, 1864.  (App.  Br.,  Pp.  21-23) 

Appellant  quotes  an  excerpt  out  of  context  from  the 

case  of   St.  Paul  &  Pac.  R.  Co.  v.  N.  P.,  1891, 11  S.  Ct.  3  9 

139  U.S.  1,  35  L.  Ed.  77.  The  full  decision  reflects  that 

the  court  held  that  the  language  in  Section  3  'that  there 

be,  and  hereby  is  granted',  indicated  that  the  property 

itself  passed  and  not  any  special  or  limited  interest  in  it; 
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that  there  was  a  transfer  of  a  present  title  as  of  the  date 

of  the  grant;  that  the  patents  issued  were  confirmation 

and  assurance  of  the  fulfillment  of  the  grant  as  of  the 

date  of  the  grant. 

See  also :  Nelson  v.  N.  P.,  1903,  23  S.  Ct.  302 
188  U.S.  108,  47  L.  Ed.  406; 

N.  P.  V.  Townsend,  1903,  23  S.  Ct.  671, 
190  U.S.  267,  47  L.  Ed.  1044; 

U.  S.  V.  N.  P.,  1904,  24  S.  Ct.  330, 
193  U.S.  1,  48  L.  Ed.  593; 

U.  S.  V.  N.  P.,  1920,  41  S.  Ct.  439, 
256  U.S.  51,  65  L.  Ed.  825; 

U.  S.  V.  N.  P.,  1940,  61  S.  Ct.  270, 
311  U.S.  317,  8SL.  Ed.  210;  see  later 
action  in  41  F.  Supp  273. 

2.   The  Joint  Resolution  of  1870  Constituted 
A  Grant  of  New  Title  To  The  '^Place  Lands'' 
In  Montana.  (App.  Br.,  Pp.  23-27) 

We  will  not  repeat  the  argument  above  which  fully 
covers  the  situation.  The  Land  Grant  Case  (U.S.  v.  N.P., 
1940,  61  S.  Ct.  264,  311  U.S.  317,  8fL.  Ed.  210)  does  not 
hold  as  inferred  by  appellant.  It  holds  that  the  settlement 
and  preemption  proviso  applies  to  the  "lands  granted 
by  the  Resolution" ;  that  is,  to  the  "place  lands"  between 
Portland  and  Puget  Sound. 

Appellant  argues  that  the  railway  company  and  land 
department  by  the  form  of  Place  List  recognized  the 
application  of  the  proviso  to  "place  lands"  in  Montana. 

The  sole  purpose  of  the  Place  List  was  to  identify 
those  lands  to  which  defendant  railway  company  claimed 
title,  and  for  which  it  desired  patent,  to  obtain  the  land 
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office  certificate,  and  ultimately  to  obtain  the  patent. 
No  consideration  whatsoever  of  the  settlement  and  pre- 
emption proviso,  or  its  applicability,  or  its  non-appli- 
cability, was  involved.  There  was  no  reference  whatso- 
ever to  the  settlement  and  preemption  proviso.  Appellant 
admits  the  certification  of  facts  by  the  land  office  on  the 
''place  list" — that  is,  that  section  23  was  within  the  "place 
limits",  was  surveyed  land,  and  wholly  unclaimed  by  any 
other  persons.  The  suggested  inference  is  not  reasonable 
and  is  not  warranted. 

In  determining  the  title  which  passed,  and  when  it 
passed,  we  are  governed  by  the  statutes  and  the  facts  that 
do  or  do  not  bring  the  land  within  the  statutes.  Under 
the  undisputed  facts,  title  to  Section  23  under  the  Su- 
preme Court  decisions  vested  in  the  defendant  railway 
company  in  praesenti  by  the  Act  of  1864.  Furthermore, 
under  the  Supreme  Court  decisions,  the  settlement  and 
preemption  proviso  of  1870  did  not  apply  to  such  lands. 

3.  By  Virtue  Of  The  Proviso  Of  The  Joint 

Resolution  Of  1870,   The  Purported  Mineral 
Reservation  Of  The  Northern  Pacific  Railway 
Company  Is  Void  (App.  Br.,  Pp.  27-33). 

a.  The  Proviso  Conferred  No  Rights  On  Ap- 
pellant Or  His  Predecessor  In  Title  and  In- 
terest, and  Could  Not  Invalidate  The  Excep- 
ception  and  Reservation  of  Minerals  in  Ap- 
pellee Railway  Company's  Conveyance  To 
Stubrud. 
The  language  of  the  proviso  is  this: 

''Provided,  that  all  lands  hereby  granted  to  said 
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company,  which  shall  not  be  sold  or  disposed  of,  or 
remain  subject  to  the  mortgage  by  this  act  author- 
ized, at  the  expiration  of  five  years  after  the  com- 
pletion of  the  entire  road,  shall  be  subject  to  settle- 
ment and  pre-emption  like  all  other  lands,  at  a  price 
to  be  paid  to  said  company,  not  exceeding  two  dol- 
lars and  fifty  cents  per  acre." 

Appellant's  predecessor  in  title  and  interest  con- 
tracted to  purchase,  and  thereafter  obtained,  a  deed  to 
all  of  said  Section  23,  Township  17  North,  Range  53 
East,  M.P.M.,  Dawson  County,  Montana,  subject  to 
an  express  exception  and  reservation  of  the  minerals. 
Obviously  he  could  not  have  acquired  this  section  of  land 
by  "settlement  and  pre-emption  like  all  other  lands",  be- 
cause the  homestead  laws  limited  settlers  to  one  quarter 
section  of  unappropriated  public  lands,  and  provided 
that  "no  person  who  is  the  proprietor  of  more  than  one 
hundred  and  sixty  acres  of  land  in  any  State  or  Territory, 
shall  acquire  any  right  under  the  homestead  law."  (R.S. 
Sec.  2289;  March  3,  1891,  c.  561,  Sec.  5,  26  Stat.  1097, 
43  U.S.C.A.  Sec.  161).  It  is  difficult  to  understand,  there- 
fore, how  appellant,  or  his  predecessor,  can  possibly 
maintain  the  position  that  anything  in  the  proviso  of  the 
Joint  Resolution  entitled  him  to  purchase  the  entire  sec- 
tion, including  the  minerals,  and  rendered  void  the  ex- 
ception and  reservation  of  the  minerals  by  the  Railway 
Company.  If  the  sale  itself  was  not  violative  of  the  proviso 
(assuming,  for  the  sake  of  argument,  that  the  land  in 
question  was  subject  to  the  proviso),  how  could  the  ex- 
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ception  and  reservation  of  the  minerals  violate  the  pro- 
viso? 

The  proviso,  obviously,  is  not  self-executing,  and  it 
does  not  purport  to  confer  rights  on  anyone  but  the 
United  States.  The  lands  subject  to  the  proviso  vy^ere 
granted  to  the  Railroad  Company  in  fee,  but  subject  five 
years  after  completion  of  the  entire  road  "to  settlement 
and  pre-emption  like  all  other  lands."  Since  other  lands 
subject  to  settlement  and  preemption  were  only  unap- 
propriated public  lands,  the  proviso  w^as  nothing  more 
than  a  reservation  by  the  United  States  of  a  power  of 
disposition  under  the  preemption  and  homestead  laws, 
with  an  implied  covenant  on  the  part  of  the  Railroad 
Company  to  permit  such  disposition.  While  a  refusal  to 
open  lands  subject  to  the  proviso  to  preemption  and 
settlement  at  the  expiration  of  the  five-year  period,  would 
constitute  a  breach  of  the  Company's  contract  with  the 
United  States,  only  the  United  States  could  complain 
thereof.  This  was  so  decided  in  Oregon  &  Cal.  R.  R.  v. 
United  States,  238  U.S.  393,  at  pages  431-436,  35  S.  Ct. 
908,  59  L.  Ed.  1360,  in  respect  of  a  much  more  specific 
proviso  "That  the  lands  granted  by  the  act  aforesaid  shall 
be  sold  to  actual  settlers  only,  in  quantities  not  greater 
than  one  quarter  section  to  one  purchaser  and  for  a  price 
not  exceeding  two  dollars  and  fifty  cents  per  acre." 

Nothing  contained  in  the  proviso  of  the  Joint  Reso- 
lution of  May  31,  1870,  purports  to  prevent  the  Railroad 
Company  from  selling  lands  for  such  price  and  upon 
such  terms  as  may  be  agreed,  to  persons  not  possessing 
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the  qualifications  of  a  preemptor,  or  who  might  not  wish 
to  preempt  or  occupy  them,  or  might  desire  to  purchase 
more  land  than  could  be  acquired  by  settlement  and  pre- 
emption. In  Union  Pacific  R.  Co.  v.  McShane,  24  Fed. 
Cas.  p.  640  (Case  No.  14,382),  the  Circuit  Court  for  the 
District  of  Nebraska  construed  a  substantially  identical 
proviso  in  Section  3  of  the  Act  of  July  1,  1862,  granting 
lands  to  the  Union  Pacific  Railroad  Company,  as  follows : 

"I  am  inclined  to  consider  the  true  meaning  and 
effect  of  the  provision  in  question  to  be  this:  While 
the  road  is  being  constructed  and  for  a  period  of 
three  years  after  the  completion  of  the  entire  line, 
the  company  may  sell  or  dispose  of  the  lands  at  their 
own  price,  and  they  are  subject  during  this  period 
to  no  right  of  settlement  or  pre-emption;  after  three 
years  have  elapsed,  the  company  may  still  sell  or 
dispose  of  their  lands  in  good  faith,  but  as  to  any 
lands  not  thus  sold  or  disposed  of,  there  is  a  right 
on  the  part  of  the  public  to  settle  upon  and  pre-empt 
them  in  the  same  manner  as  if  they  were  part  of  the 
public  domain — the  price  not  exceeding  $1.25  per 
acre,  being  payable  to  the  company  instead  of  the 
government. 

"This  view  harmonizes  and  gives  effect  to  all 
the  different  provisions  of  the  act.  The  right  of  the 
company  to  the  lands  granted  is  a  substantial  one. 
The  title  passes  to  the  company.  Patents  are  required 
to  be  issued  to  the  company  conveying  the  'right  and 
title  to  the  lands'.  During  the  three  years  the  right 
of  the  company  to  sell  at  its  own  price  is  clear,  and 
has  not  been  denied.  After  the  three  years  the  title 
does  not  change.  The  company  still  owns  the  lands, 
but  'subject'  to  the  right  of  any  person  possessing 
the  qualifications  of  a  pre-emptor,  to  settle  upon 
them  and  obtain  them  as  a  pre-emptor  may  obtain 
other  public  lands.  But  this  right  does  not  prevent 
the   company  from   selling   lands   in   good   faith   to 
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persons  who  may  not  wish  to  pre-empt  or  occupy 
them.  The  rights  intended  to  be  given  to  the  public 
are  secured  and  the  evils  apprehended  from  the 
company  having  a  monopoly  of  such  a  vast  amount 
of  lands,  are  avoided  by  this  construction — which 
recognizes  the  right  of  the  actual  settler  to  pre-empt 
the  lands,  and  thus  destroy  the  monopoly,  and  also 
the  right  of  the  company  actually  and  in  good  faith, 
to  sell  any  tract  not  at  the  time  pre-empted,  and 
which,  if  sold,  likewise  destroys  to  that  extent  the 
monopoly,  since  a  sale  of  lands  is  usually  the  first 
step  towards  their  settlement  and  cultivation." 

The  question  in  the  case  was  whether  the  reserved 

rights  of  the  United  States  under  the  proviso  rendered 

the  lands  exempt  from  State  Taxation.  The  court  held 

the  lands  subject  to   the   proviso  not  exempt,   and  was 

affirmed  by  the  Supreme  Court  in  Railway   Company 

V.  McShane,  22  Wall.  444,  22  L.  Ed.  747.  That  court 

said  : 

"The  road  was  completed  and  accepted  by  the 
President  in  May,  1869,  and  these  lands  have  been 
subject  to  such  pre-emption  since  three  years  from 
that  date,  if  this  right  can  be  exercised  by  the  settler 
without  further  legislation  by  Congress,  or  action 
by  the  Interior  Department.  We  do  not  now  propose 
to  decide  whether  any  such  legislation  or  other  action 
is  necessary,  or  whether  any  one,  having  the  proper 
qualification,  has  the  right  to  settle  on  these  lands 
and,  tendering  to  the  company  the  dollar  and  a  quar- 
ter per  acre,  enforce  his  demand  for  a  title.  It  is  not 
known  that  any  such  attempt  has  been  made,  or  ever 
will  be,  or  that  Congress  or  the  department  has 
taken,  or  intends  to  take,  any  steps  to  invite  or  aid 
the  exercise  of  this  right.  It  would  seem  that  if  it 
exists,  it  would  not  be  defeated  by  the  issue  of  the 
patent  to  the  company,  and  it  may,  therefore,  remain 
the  undefined  and  uncertain  right,  vested  in  no  par- 
ticular person  or  persons,  which  it  now  is,  for  an 
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indefinite  period  of  time.  The  company,  meantime, 
obtains  the  title,  sells  the  lands  when  a  good  offer  is 
made,  and  exercises  all  the  other  acts  of  full  owner- 
slup  over  them,  without  the  liability  to  pay  taxes. 

"We  are  of  opinion,  therefore,  that  this  right 
confers  no  exemption  from  taxation,  whether  the 
land  be  patented  or  not;  and  so  far  as  the  opinion 
in  the  case  of  Railway  Company  v.  Prescott  asserts 
a  different  doctrine,  it  is  overruled."  (Pp.  461 ,  462.) 

As  a  matter  of  interest,  it  may  be  noted  that  Northern 

Pacific  Railroad  Company  did  not  open  the  lands  granted 

by  the  Joint  Resolution  to  preemption  and  settlement  at 

the  expiration  of  five  years  from  the  completion  of  the 

entire  road,  because  those  lands  remained  subject  to  the 

mort't^ages  authorized  by  the  Resolution,  and  it  construed 

the  j)roviso  as  subjecting  to  settlement  and  preemption 

only  lands  which   did   not  then   remain  subject  to   the 

mortgage,  as  appeared  to  be  the  plain  meaning  of  the 

proviso;  that  the   Commissioner   of  the   General   Land 

Office  took  the  position  that  there  was  no  authority  in 

the  officers  of  the  Land  Department  of  the  United  States 

to  issue  regulations  providing  for  the  entry  under  any  of 

the  public  land  laws  of  lands  which  had  been  earned  by 

the  Railway  Company,   or  to  accept  payment  for  the 

lands,  or  to  allow  entry  thereof,  and  was  sustained  by 

the  First  Assistant  Secretary  of  the  Interior  in  38  Land 

Decisions  77;  that   the   Supreme   Court  of   the   United 

States  held  that  failure  to  open  lands  granted   by  the 

Resolution  to  preemption  and  settlement  at  the  expiration 

of  five  years  from  the  completion  of  the  entire  road  in 

1887,  whether  the  lands  were  then  subject  to  the  mort- 
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gage,  or  not,  was  a  breach  of  its  contract  with  the  United 
States,  and  that  the  Government  was  entitled,  if  it  could, 
to  prove  any  damage  to  it,  or  advantage  to  the  Company, 
which  resulted  from  this  breach  of  contract,  (U.  S.  v.  N. 
P.  Ry.  Co.,  311  U.  S.  317,  368),  and  that  thereafter  a 
compromise  settlement  was  effected,  with  the  approval 
of  the  court,  under  which  the  Company  relinquished  its 
claim!  to  additional  lands,  and  compensation  for  lands, 
and  consented  to  judgment  against  it  and  in  favor  of  the 
Government  for  three  hundred  thousand  dollars,  and  the 
Government  relinquished  its  claims  against  the  Company 
(U.  S.  V.  N.  P.  Ry.  Co.,  41  F.  Supp.  273).  Obviously,  the 
failure  to  open  the  lands  granted  by  the  Resolution  to 
preemption  and  settlement  at  two  dollars  and  fifty  cents 
per  acre,  could  not  entitle  purchasers  to  relief  when  it 
was  held  to  warrant  a  recovery  of  damages  by  the  United 
States. 

It  is  clear  from  the  undisputed  record  that  if  the 
doctrine  of  contract  for  benefit  of  third  persons  were 
applicable  in  this  case,  appellant  who  acquired  by  deed 
in  1944  following  a  foreclosure  sale,  and  Stubrud  who 
acquired  the  surface  fee  only  in  1917  as  an  assignee  of 
a  contract  vendee,  and  MaBelle  Cobb  who  acquired  the 
surface  fee  only  in  1909  as  a  contract  vendee,  were  not 
settlers  or  preemptors  and  not  within  the  class  contem- 
plated by  the  proviso. 

They  could  not  qualify  as  settlers  or  preemptors  be- 
cause their  acreage  exceeded  the  amount  allowed  under 
the  "homestead  laws".  The  plain  language  of  the  resolu- 
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tion  is  that  it  shall  be  opened  to  settlement  and  preemp- 
tion "like  all  other  lands".  By  this  language,  the  Resolu- 
tion does  specify  the  circumstances  under  which  such 
lands  are  subject  to  settlement  and  preemption — that  is, 
"like  ail  other  lands",  or  to  put  it  m  the  only  other 
language  it  could  mean,  "in  accordance  with  the  require- 
ments of  the  homestead  laws."  Since  they  could  not  qual- 
ify in  any  event  because  of  the  violation  of  the  acreage 
requirements  of  the  homestead  laws,  they  could  not  have 
been  within  the  class  of  settlers  or  preemptors  referred 
to  in  the  proviso. 

Further  in  this  connection,  there  was  no  attempt  on 
their  part  to  come  within  the  class  of  settlers  or  pre- 
emptors contemplated  by  the  proviso.  Never  was  there 
any  claim  or  entry  filed  in  the  land  office.  Frequent  de- 
cisions of  the  Supreme  Court  of  the  United  States  have 
held  that  no  preemption  or  homestead  claim  attaches  to 
a  tract  of  land  until  the  filing  of  an  entry  in  the  land 
office. 

Thus,  in  the  case  of  Railway  Co.  v.  Dunmeyer,  113 

U.  S.  629,  644,  5  Sup.  Ct.  566,  573,  28  L.  Ed.  1122,  Mr. 

Justice  Miller,  speaking  for  the  court,  said: 

"Of  all  the  words  in  the  English  language,  this 
word  'attached'  was  probably  the  best  that  could 
have  been  used.  It  did  not  mean  mere  settlement, 
residence,  or  cultivation  of  the  land,  but  it  meant 
a  proceeding  in  the  proper  land  office  by  which  the 
inchoate  right  to  the  land  was  initiated.  It  meant 
that,  by  such  a  proceeding,  a  right  of  homestead  had 
fastened  to  that  land,  which  could  ripen  into  a  per- 
fect title  by  future  residence  and  cultivation." 
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This  language  was  quoted,  and  the  decision  re- 
affirmed, in  Railroad  Company  v.  Whitney,  132  U.  S. 
357,  33  L.  Ed.  363,  10  Sup.  Ct.  112;  Whitney  v.  Taylor, 
158  U.  S.  85,  39  L.  Ed.  90b,  15  Sup.  Ct.  796.  In  Lans- 
dale  V.  Daniels,  100  U.  S.  113, 116,  25  L.  Ed.  5^7,  it  was 
ruled  that  "such  a  notice  of  claim  or  declaratory  state- 
ment is  indispensably  necessary  to  give  the  claimant  any 
standing  as  a  preemptor,  the  rule  being  that  his  settle- 
ment alone  is  not  sufficient  for  that  purpose."  See,  also, 
Maddox  v.  Burnham,  156  U.  S.  544,  15  Sup.  Ct.  448, 
39  L.  Ed.  527. 

Not  only  were  appellant's  predecessors  not  within 
the  class  of  settlers  and  preemptors  contemplated  by  the 
proviso  because  they  were  not  qualified,  but  likewise 
they  did  not  purport  to  even  try  to  come  within  the  class. 

Furthermore,  appellant's  argument  that  the  proviso 
was  a  mandate  to  sell  to  settlers,  and  that  it  therefore  fol- 
lows that  purchasers  were  entitled  to  the  benefits  of  the 
proviso,  flies  directly  in  the  face  of  two  decisions  of  the 
Supreme  Court  of  the  United  States. 

There  is  no  dispute  over  the  mandatory  language  of 

the  grant  involved  in  the  case  of  Oregon  and  C.  R.  Co. 

V.  United  States,  238  U.  S.  393,  35  S.  Ct.  908,  59  L.  Ed. 

1360,  in  which  the  United  States  had  filed  a  complaint 

to  declare  a  forfeiture  of  unsold  lands  in  a  railroad  grant. 

The  sale  proviso  in  that  grant  provided: 

'*  'That  the  lands  granted  by  the  act  aforesaid 
(act  of  1866)  shall  be  sold  to  actual  settlers  only,  in 
quantities  not  greater  than  one  quarter  section  to 
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one  purchaser,  and  for  a  price  not  exceeding  two  dol- 
lars and  fifty  cents  per  acre;'  "  (35  S.  Ct.  at  913) 

From  that  standpoint,  the  difference  in  statute  in- 
volved, the  case  is  not  helpful  to  appellant.  The  holding 
of  the  court  likewise  does  not  help  appellant.  Cross-com- 
plaints were  filed  by  actual  settlers  involving  the  fol- 
lowing : 

"The  cross  complainants  alleged  that  they  were 
actual  settlers  upon  the  lands  granted  by  the  act  of 
May  4,  1870,  long  prior  to  the  institution  of  any  suit 
or  the  assertion  of  any  claim  of  forfeiture  by  the 
government;  *  *  *  and  both  cross  complaints  and 
petitioners  respectively  alleged  in  substance  that  the 
lands  were  granted  in  trust  to  the  respective  grantee 
companies  for  actual  settlers  or  those  who  should 
become  such,  and  alleged  respectively  tender  of  the 
purchase  price,  demand  for  conveyances  and  the 
refusal  of  the  railroad  company  to  accept  the  tender 
or  make  the  conveyances.  And  both  cross  complain- 
ants and  interveners  asserted  a  prior  right  to  the 
extent  of  the  land  demanded  by  them,  respectively; 
denied  that  the  grants  had  become  forfeited,  and 
resisted  the  relief  prayed  by  the  government.  They 
adopted  in  all  other  particulars  the  allegations  of 
the  bill,  and  relied  upon  them  as  the  basis  of  their 
respective  claims;  prayed  that  the  railroad  company 
be  decreed  to  hold  in  trust  the  legal  title  to  the  land 
respectively  claimed  by  them,  that  their  several 
rights  be  established  and  enforced,  and  that  the  rail- 
road company  be  directed  to  convey  to  each  of  them 
the  tract  of  land  applied  for  by  each,  and  for  gen- 
eral relief.  *  *  * 

"Demurrers  were  sustained  to  the  cross  com- 
plaints and  to  the  petitions  in  intervention."  (35  S. 
Ct.  at  911) 

With  respect  to  those  claims,  the  Supreme  Court  of 

the  United  States  decided  : 
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"The  provisos  of  the  act  having  been  thus  estab- 
lished as  covenants,  not  conditions  subsequent,  be- 
tween the  government  and  the  defendants,  and  their 
continuing  obligation  determined,  we  are  brought 
to  the  consideration  of  the  rights  of  the  cross  com- 
plainants and  interveners  thereunder. 

"It  may  be  said  that  in  some  of  the  aspects  of 
our  discussion  there  was  implication  against  their 
contentions,  but  it  also  may  be  said  there  is  implica- 
tion for  them.  Undoubtedly  the  provisos  expressed 
the  policy  of  the  settlement  of  the  lands  and  a  sale 
to  settlers,  but  the  cross  complainants  and  interveners 
assert  a  right  more  definite — a  trust,  indeed,  and 
personal — of  compulsory  obligation  upon  the  rail- 
road company,  to  be  enforced  in  individual  suits.  *  *  * 

"Nor  need  we  pause  to  consider  the  differences 
between  charitable  trusts  and  other  trusts,  the  class, 
not  individual  interest,  which  the  former  must  have, 
as  it  is  contended,  and  the  certainty  in  the  benefi- 
ciaries which  the  cases  have  assigned  to  the  latter. 
And  certainly  the  words  'actual  settlers'  indicate  no 
particular  individuals.  They  describe  a  class  or  body 
of  individuals  without  habitation  or  name.  As  Judge 
Wolverton,  in  his  opinion  in  the  district  court  (186 
Fed.  861,  910),  said:  'There  could  be  no  actual 
settler  until  an  actual  habitation  was  established  upon 
some  specific  parcel  of  this  land.  Logically,  no  one 
is  a  cestui  que  trust  under  the  theory  until  and  un- 
less he  becomes  such  a  settler.  This  is  a  palpable 
demonstration  of  the  uncertainty  as  to  the  benefi- 
ciary, for  who,  of  the  vast  concourse  of  humanity, 
is  going  to  come  and  claim  the  right  and  privilege 
of  settling  upon  the  land?'  We  cannot  construe  the 
grants  as  confined  or  encumbered  by  rights  so  in- 
definite. 

"There  was  a  complete  and  absolute  grant  to  the 
railroad  company  with  power  to  sell,  limited  only 
as  prescribed,  and  we  agree  with  the  government 
that  the  company  'might  choose  the  actual  settler; 
might  sell  for  any  price  not  exceeding  $2.50  an  acre; 
might  sell  in  quantities  of  40,  60,  or  100  acres  of  any 
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amount  not  exceeding  160  acres.'  And  we  add,  it 
might  choose  the  time  for  selling  or  its  use  of  the 
grants  as  a  means  of  credit,  subject  ultimately  to 
the  restrictions  imposed  and  we  say  'restrictions  im- 
posed' to  reject  the  contention  of  the  railroad  com- 
pany that  an  implication  of  the  power  to  mortgage 
the  lands  carried  a  right  to  sell  on  foreclosure,  di- 
vested of  the  obligations  of  the  provisos."  (35  S.  Ct. 
at  923-925). 

In  that  case  actual  settlers  were  refused  their  right 

to  enforce  a  sale  and  purchase  under  the  settlement  and 

sale  proviso  admittedly  applicable  to  the  granted  lands 

involved. 

That  decision  was  referred  to  for  comparison  by  the 

Court  with  reference  to  the  Northern  Pacific  grant  in 

U.  S.  V.  N.  P.  (1940),  61  S.  Ct.  264,  311  U.  S.  317,  8£ 

L.  Ed.  210,  referred  to  above  when  the  court  said : 

"We  hold,  contrary  to  the  Government's  asser- 
tion, that  the  proviso  of  the  Resolution  of  1870,  re- 
quiring the  lands  be  opened  by  the  company  to 
settlement  and  preemption  applies  only  to  the  addi- 
tional lands  granted  by  that  Resolution  and  not  to 
lands  acquired  under  the  grant  of  1864.  We  hold 
further  that  the  company  was  not  a  trustee  of  the 
lands  for  the  United  States  either  in  its  own  right 
or  in  behalf  of  possible  settlers.  It  results  that  the 
Government  cannot  call  upon  the  company  to  ac- 
count as  a  trustee  for  the  proceeds  of  sale  of  lands." 

(61  S.  Ct.  at  287) 

The  Supreme  Court  in  a  third  case  has  held  that  only 

the  United  States  has  a  cause  of  action  to  question  the 

title  conveyed  by  a  patent.  The  Court  said  in  Burke  v. 

Southern  Pacific,  34  S.  Ct.  907,  234  U.S.  669,  58  L.  Ed. 

1527: 
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"In  the  last  case  this  court  said,  speaking  through 
Chief  Justice  Marchall:  'It  is  not  doubted  that  a 
patent  appropriates  land.  Any  defects  in  the  prelim- 
inary steps  which  are  required  by  law  are  cured  by 
the  patent.  It  is  a  title  from  its  date,  and  has  always 
been  held  conclusive  against  all  those  whose  rights 
did  not  commence  previous  to  its  emanation  *  *  */' 

(34  S.  Ct.  910). 
In  this  connection  that  the  position  taken  by  appel- 
lant is  without  authority  is  reflected  in  his  brief: 

"See  Krutzfeld  v.  Stevenson,  et  al,  86  Mont.  463, 
284  Pac.  553,  wherein  it  was  held  that  where  a  ven- 
dor executed  a  deed  to  an  interest  in  oil  land  and 
received  an  adequate  consideration  therefor,  he  could 
not  come  into  a  court  of  equity  to  evade  his  obliga- 
tion on  the  ground  that  the  deed  did  not  convey  what 
he  had  agreed  to  convey,  but  the  court  would  con- 
sider as  done  that  which  should  have  been  done,  and 
sustain  the  transaction.  In  this  case  the  defendant 
Railway  Company  cannot  escape  its  obligation  upon 
the  ground  that  the  deed  does  not  convey  what  it  had 
bound  itself  to  convey  by  the  acceptance  of  the  Joint 
Resolution  of  1870."  (App.  Br.,  Pp.  29) 

It  is  undisputed  that  the  contract  for  deed  between 
MaBelle  Cobb  and  defendant  railway  company  executed 
in  1909  contained  an  express  exception  and  reservation 
of  all  minerals.  That  contract  was  recorded  June  2,  1917, 
when  assigned  by  MaBelle  Cobb.  Millard  Stubrud  hav- 
ing succeeded  to  MaBelle  Cobb's  interest  under  the  con- 
tract, the  railway  company  in  1918  conveyed  by  deed  to 
Millard  Stubrud  and  the  deed  contained  the  same  ex- 
press exception  and  reservation  of  all  minerals.  That  deed 
was  recorded  in  1918.  No  one  contends  that  the  deed  to 
Stubrud  did  not  contain  everything  it  contracted  to  con- 
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vey.  The  case  cited  is  simply  not  pertinent  under  the 
undisputed  facts. 

Appellant,  however,  who  acquired  his  rights  under 
a  special  warranty  deed  in  1944  following  a  foreclosure 
sale,  now  claims  that  the  defendant  should  have  conveyed 
in  1918  something  that  MaBelle  Cobb  and  Stubrud  did 
not  contract  to  buy. 

We  respectfully  submit  that  under  the  undisputed 
facts,  and  the  Supreme  Court  decisions  referred  to,  the 
contract  was  not  for  the  benefit  of  this  appellant,  the 
railway  company  did  not  acquire  title  to  the  land  as  a 
trustee  for  this  appellant,  and  appellant  has  no  standing 
legally  or  equitably  to  assail  the  title  out  of  which  his 
rights  are  carved. 

b.  Sale  of  the  Land  to  Appellee  Railway  Com- 
pany, Upon  Foreclosure  of  the  Mortgages  of 
the  Railroad  Company,  Was  a  Disposal  of 
the  Lands  Within  the  Meaning  of  the  Joint 
Resolution,  and  They  Could  Not  Thereafter 
Be  Subject  to  the  Proviso.  J 

The  Joint  Resolution  of  1870,  plainly  contemplates 
that  the  requirement  that  the  land  thereby  granted  shall 
be  subject  to  settlement  and  preemption  at  a  price  to  be 
paid  the  Company,  not  exceeding  two  dollars  and  fifty 
cents  per  acre,  shall  not  apply  to  or  survive  a  sale  of  the 
lands  upon  the  foreclosure  of  the  mortgage  thereby  au- 
thorized, for  it  expressly  provides  that  in  such  event 
"such  lands  shall  be  sold  at  public  sale  at  places  within 
the  states  and  territories  in  which  they  shall  be  situate 
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after  not  less  than  sixty  days'  previous  notice,  in  single 
tectians  or  subdivisions  thereof,  to  the  highest  and  best 
bidder/'  (Emphasis  ours.)  Sales  in  single  sections  to  the 
highest  and  best  bidder  are  manifestly  inconsistent  with 
settlement  and  preemption  of  the  lands  in  subdivisions 
not  exceeding  one  hundred  and  sixty  acres  for  two  dollars 
and  fifty  cents  per  acre.  The  complaint  shows,  on  its  face, 
(paragraph  IV)  "that  the  said  Northern  Pacific  Rail- 
road Company  took  advantage  of  the  provision  of  the 
said  Joint  Resolution  of  Congress  of  May  31,  1870,  and 
mortgaged  the  lands  and  selection  rights  granted  by  the 
said  Joint  Resolution  and  the  said  Act  of  July  2,  1864; 
that  the  said  Northern  Pacific  Railroad  Company  de- 
faulted in  the  payments  to  be  made  upon  the  bonds  se- 
cured by  said  mortgage,  and,  in  a  foreclosure  action 
commenced  in  the  United  States  Circuit  Court,  District 
of  Montana,  on  or  about  the  7th  day  of  August,  1893, 
♦he  said  lands  and  rights  of  the  Northern  Pacific  Rail- 
road Company  were  sold  to  the  defendant  Northern  Pa- 
'  ific  Railway  Company  *  *  *."  It  is  plain  that  thereafter 
the  proviso  of  the  Joint  Resolution  ceased  to  have  any 
application. 

Heath  V.  Northern  Pacific  Railway  Company,  38 
Land  Decisions  77,  was  an  appeal  from  a  decision  of  the 
Commissioner  of  the  General  Land  Office,  July  17,  1909, 
holding  "that  by  reason  of  regular  proceedings  had  in 
the  courts  whereby  all  the  property  of  the  Northern  Pa- 
cific Railroad  Company,  including  the  land  grant,  was 
sold   to   the  Northern   Pacific   Railway   Company,   the 
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lands  granted  to  the  company  are  no  longer  subject  to 
the  provision  (the  proviso  of  the  Joint  Resolution  of 
1870)  relied  upon  by  the  appellant."  The  First  Assistant 
Secretary  of  the  Interior  affirmed  the  action  of  the  Gen- 
eral Land  Office  in  rejecting  Heath's  homestead  applica- 
tion, upon  the  ground  that  the  Interior  Department  was 
without  jurisdiction  in  the  premises,  but  intimated  that 
the  sale  under  the  foreclosure  proceedings  operated  as  a 
disposal  of  the  lands  within  the  meaning  of  the  Joint 
Resolution,  "because  under  those  proceedings  all  the 
lands  which  had  been  patented  to  or  selected  by  the  com- 
pany were  ordered  to  be  sold  in  the  manner  prescribed 
by  the  terms  of  the  joint  resolution,  and  evidence  has 
been  submitted  on  behalf  of  the  company  showing  that 
the  land  involved  herein  was  sold  in  accordance  with 
the  decree." 

It  affirmatively  appears  upon  the  face  of  the  com- 
plaint, therefore,  that  at  the  time  of  the  purchase  of  the 
lands  here  in  controversy  by  appellant's  predecessor  in 
title  and  interest,  those  lands  were  not  subject  to  the 
proviso  relied  upon  by  appellant. 

c.   The  Mortgage  Foreclosure  Proceedings 
(App.  Br.,  Pp.  31) 

Appellant  now  attacks  collaterally  the  validity  of  the 
foreclosure  sale  of  1896. 

He  not  only  cites  no  authority,  but  his  position  is 
directly  contrary  to  the  allegations  of  Paragraph  IV  of 
his  complaint  admitted  in  Paragraph  IV  of  the  Answers 
(T,  Pp.  5,  Comp.  Par.  IV;  T,  Pp.  23,  Ans.  Par.  IV;  T. 


69 


Pp.  43,  Ans.  Par.  IV).  Appellant  is  bound  by  these  alle- 
gations : 

Weatherman  v.  Reid,  62  Mont.  522, 
205  Pac.  251; 

Anderson  v.  Mace,  99  Mont.  427, 
45  P.  {2d)  771; 

Bancroft's  Code  Pleading,  Ten  Year 
Supplement,  272,  Sec.  520. 

In  any  event  how  does  this  defect,  if  any,  help  this 
appellant?  The  foreclosure  sale  was  in  1896.  Patent  is- 
sued to  this  defendant  in  1902.  We  take  the  position  that 
the  issue  of  the  patent  confirms  the  fulfillment  of  the 
grant,  including  the  validity  of  the  foreclosure  sale,  is 
conclusive  evidence  of  the  title  of  the  appellee  railway 
company  to  the  entire  fee,  and  is  not  vulnerable  to  col- 
lateral attack.  Appellant's  position  depends  on  the  valid- 
ity of  the  patent.  It  is  difficult  to  find  any  consistency  or 
relevancy  in  this  argument  concerning  the  validity  of  the 
foreclosure  sale  in  1896,  when  patent  issued  in  1902,  and 
when  appellant  depends  upon  the  validity  of  the  patent 
and  the  validity  of  the  title  of  appellee  railway  company 
as  the  primary  source  of  his  rights.  In  what  possible  way 
could  this  defect,  if  it  exists,  convey  any  right  in  the 
severed  mineral  fee  in  1944  or  1952  to  the  appellant? 

Furthermore,  the  Supreme  Court  of  the  United  States 

and  Congress  have  flatly  disagreed  with  appellant.  In  the 

Forest  Reserve  Case,  1920,  41  S.  Ct.  439,  256  U.  S.  51, 

65  L.  Ed.  825,  the  court  said : 

"The  lands  in  question  are  within  the  indemnity 
limits  of  the  land  grant  made  to  the  Northern  Pa- 
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cific  Railroad  Company  by  the  Act  of  July  2,  1864, 
c.  217,  13  Stat.  365,  as  modified  and  supplemented 
by  the  joint  resolution  of  May  31,  1870,  16  Stat.  378, 
and  were  selected  and  patented  as  indemnity  for 
lands  lost  within  the  place  limits.  The  rights  and 
obligations  of  the  original  railroad  company  arising 
out  of  the  grant  have  long  since  passed  to  the  present 
railway  company  and  there  is  no  need  here  for  dis- 
tinguishing one  company  from  the  other."  (41  S.  Ct. 
at  439) 

The  Act  of  June  25,  1929,  46  Stat.  41,  43  U.S.  C,  Sec. 

921-929,  and  the  Land  Grant  Case  that  resulted,  JJ .  S.  v. 

N.  P.,  1940,  61  S.  Ct.  264,  311  U.  S.  317,  8fL.  Ed.  210, 

and  the  subsequent  disposal  of  the  case  in  41  F.  Supp.  273, 

likewise  resolve  the  issue. 

II.  APPELLANT  IS  ESTOPPED  FROM  QUES- 
TIONING THE  VALIDITY  OF  THE  MIN- 
ERAL RESERVATION. 

Certified  copy  of  the  patent  issued  to  appellee  rail- 
way company  is  filed  as  an  exhibit  in  this  case.  The  Su- 
preme Court  of  the  United  States  has  long  since  decided 
that  it  conveys  the  mineral  fee  as  well  as  the  surface  fee. 

Burke  V.  Southern  Pacific  (1914), 

34  S.  Ct.  907,  234  U.  S.  669,  58  L.  Ed.  1527 

United  State  v.  Illinois  Central  R.  Co., 
7th  C.C,  lanuary  18, 1951, 187  F.  (2d)  374, 
adopting  an  excellent  opinion  by  the  Dis- 
trict Court  in  89  F.  Supp.  17. 

After  the  United  States  issued  the  patent  to  defendant 
railway  company  which  included  the  minerals  as  well  as 
the  surface,  MaBelle  Cobb  contracted  to  buy  the  sur- 
face only,  the  contract  excepting  and  reserving  to  defend- 
ant railway  company  the  minerals.  Millard  Stubrud,  as 
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assignee  of  MaBelle  Cobb,  received  a  deed  from  defend- 
ant expressly  excepting  and  reserving  the  minerals.  Ap- 
pellant is  a  successor  in  interest  to  Millard  Stubrud. 

The  only  source  of  title  upon  which  Mabelle  Cobb, 
Stubrud,  and  nOw  appellant  claim  their  title  is  the  orig- 
inal deed  from  the  appellee.  They  are  estopped  from 
questioning  the  validity  of  the  mineral  reservation. 

(1)  "A  grantee,  and  those  claiming  under  him  can- 

not deny  the  binding  authority  of  a  reservation 
or  exception  in  the  deed  *  *  *."  (19  Am.  Jur. 
624,  Sec.  26). 

(2)  "F.  Exceptions  or  Reservations. 

Ordinarily  a  grantee  in  a  deed  will  be  con- 
cluded by  recitals  therein  making  exceptions  or 
reservations  in  favor  of  the  grantor  or  a  third 
person  unless  he  claims  the  reserved  interest 
under  an  independent  title."  (31  C.J.S.  218, 
Sec.  38  (f).) 

(3)  See  also  the  following: 

Wier,  et  al  v.  Texas  Co.,  (1950)  La., 
5th  C.C,  180  F.  (2d)  465; 

Ambarann  Corp.  v.  Old  Ben  Coal  Corp., 
(1946),  III.,  69  N.E.  (2d)  835; 

Greene  v.  White,  Texas,  (1941), 
153  S.W.  (2d)  575; 

Studebaker  v.  Beek,  Wash.,  (1915), 
145  Pac.  225; 

Midkiff  V.  Colton,  4th  C.C,  W.  Va., 
(1918)  252  Fed.  420. 

(4)  Montana  recognizes  that  a  grantee  who  claims 
title  under  a  deed  is  estopped  by  its  recitals.  He  is  not 
estopped  to  claim  under  a  different  source  of  title  which 
is  paramount.  Nevertheless,  he  cannot  claim  title  under 
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a  deed,  and  at  the  same  time  deny  the  validity  of  its  re- 
citals or  reservations. 

Hart  V.  A.CM.  Co.,  (1924),  Mont., 
69  Mont.  354,  222  Pac.  419. 

It  is  elementary  that  plaintiff  must  succeed  on  the 

strength  of  his  own  title. 

Hinton  V.  Staunton,  (1950), 
124  Mont.  534,  228  P.  (2d)  461. 

Where  in  this  case  is  there  a  single  fact  disclosing 
any  basis  for  a  claim  of  title  to  these  minerals  in  plain-  | 
tiff?  It  is  conceded  that  MaBeile  Cobb  contracted  to 
purchase  only  the  surface  rights.  It  is  conceded  that  Stub- 
rud,  assignee  of  MaBeile  Cobb,  acquired  only  the  sur- 
face rights.  It  is  conceded  that  plaintiff  is  a  successor 
in  interest  to  Stubrud  acquiring,  accordingly,  only  what 
Stubrud  had  to  convey. 

There  is  no  conveyance  of  the  minerals  to  the  appel- 
lant by  the  United  States,  by  defendant  railway  company, 
nor  by  anyone  else.  Appellant  on  his  own  allegations  is 
literally  an  interloper  in  the  chain  of  title  to  the  min- 
erals. He  discloses  no  basis  whatsoever  for  any  claim  to 
them. 

Appellant's   rights   stem  from   a   deed    containing   a 

mineral  exception  and  reservation.  He  is  estopped  from 

denying  its  validity. 

HI.  APPELLANTS  PRETENDED  FIRST 

CAUSE  OF  ACTION  IS,  IN  ANY  EVENT, 
BARRED  BY  LIMITATIONS. 

As   hereinbefore    demonstrated,    the    proviso    in    the 

Joint  Resolution  of  May  31,  1870,  pleaded  in  the  com- 
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plaint,  is  not  self-executing,  and  if  purchasers  of  lands 
subject  thereto  could  have  any  rights  whatsoever  there- 
under, such  rights  were  enforceable  only  by  some  appro- 
priate proceeding  in  a  court  of  equity.  While  plaintiff 
is  not  here  asserting  any  equitable  title  to  the  minerals, 
nor  is  he  seeking  to  have  defendant  Railway  Company 
declared  a  trustee  of  the  minerals  for  him,  it  may  be 
noted  that  such  an  action  was  long  ago  barred  by  Sec. 
93-2613  M.R.C.,  1947,  which  provides  that  "an  action 
for  relief  not  hereinbefore  provided  for  must  be  com- 
menced within  five  years  after  the  cause  of  action  shall 
have  accrued."  Mantle  v.  Speculator  Mining  Company, 
27  Mont.  473,  71  Pac.  665;  Kimes  v.  Northern  Pacific 
Railway  Company,  49  Mont.  573,  575;  144  Pac.  156. 

Legal  title  to  the  minerals  in  the  lands  in  controversy 
appears,  on  the  face  of  the  complaint,  to  be  vested  of 
record  in  defendant  Railway  Company.  Sees.  93-2504, 
2505,  and  2507  R.C.M.,  1947,  provide  as  follows: 

93-2504:  "Seizin  within  ten  years — when  neces- 
sary in  actions  for  real  property — action  for  dower. 
No  action  for  the  recovery  of  real  property,  or  for 
the  possession  thereof,  can  be  maintained,  unless  it 
appear  that  the  plaintiff,  his  ancestor,  predecessor, 
or  grantor,  was  seized  or  possessed  of  the  property 
in  question  within  ten  years  before  the  commence- 
jnent  of  the  action.  No  action  for  the  recovery  of 
dower  can  be  maintained  by  a  widow  unless  the 
action  is  commenced  within  ten  years  after  the  death 
of  her  husband." 

93-2505:  "Such  seizin,  when  necessary  in  action 
or  defense  arising  out  of  title  to  or  rents  of  real 
property.  No  cause  of  action,  or  defense  to  an  action, 
arising  out  of  the  title  to  real  property,  or  to  rents 
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or  profits  out  of  the  same,  can  be  effectual,  unless 
it  appear  that  the  person  prosecuting  the  action,  or 
making  the  defense,  or  under  whose  title  the  action 
is  prosecuted  or  the  defense  is  made,  or  the  ancestor, 
predecessor,  or  grantor  of  such  person,  was  seized 
or  possessed  of  the  premises  in  question  within  ten 
years  before  th^e  commencement  of  the  act  in  respect 
to  which  such  action  is  prosecuted  or  defense  made." 

93-2507:  ''Possession — when  presumed — occupa- 
tion deemed  under  legal  title,  unless  adverse.  In 
every  action  for  the  recovery  of  real  property,  or 
the  possession  thereof,  the  person  establishing  a  legal 
title  to  the  property  is  presumed  to  have  been  pos- 
sessed thereof  within  the  time  required  by  law,  and 
the  occupation  of  the  property  by  any  other  person 
is  deemed  to  have  been  under  and  in  subordination 
to  the  legal  title,  unless  it  appear  that  the  property 
has  been  held  and  possessed  adversely  to  such  legal 
title  for  ten  years  before  the  commencement  of  the 
action." 

As  owner  of  record  of  the  legal  title  to  the  minerals  in 
question,  defendant  Railway  Company  must  be  presumed 
to  have  been  possessed  thereof  at  all  times  since  prior 
to  the  conveyance  of  Section  23  to  plaintiff's  predecessor 
in  title  and  interest,  and  the  occupation  of  the  premises 
by  plaintiff  and  his  predecessors  must  be  deemed  to  have 
been  under  and  in  subordination  to  the  legal  title  held 
by  defendant  Railway  Company,  there  being  no  allega- 
tion that  plaintiff  has  at  any  time  held  or  possessed  the 
minerals  in  said  Section  23  adversely  to  defendant's  legal 
title  thereto.  Since  the  complaint  shows,  on  its  face,  that 
the  record  title  to  the  minerals  is  and  at  all  times  since 
1898  has  been  in  defendant  Railway  Company,  neither 
plaintiff  nor  his  predecessors   in   title   and   interest  was 
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seized  or  possessed  of  the  minerals  in  question  within 

ten  years  before  the  commencement  of  this   action,   or 

within  ten  years  before  the  making  by  defendant  Railway 

Company  of  the  oil  and  gas  lease  to  defendant  Texas 

Company,  or  the  entry  of  the  Texas  Company  upon  the 

premises  thereunder,   and   the   pretended  first  cause   of 

action  set  forth  in  his  complaint  is  barred  by  limitations. 

IV.  APPELLANTS  CLAIM  IS  BARRED  BY 
LACHES. 

Since  recording  the  deed  from  appellee  to  Stubrud 
in  1918,  appellant  and  his  predecessors  in  interest  have 
stood  idly  by  until  there  was  a  tremendous  increase  in 
value  of  the  mineral  fee.  During  all  that  time  appellee 
was  assessed  and  paid  the  taxes  on  its  right  of  entry.  Ap- 
pellee entered  into  contractual  obligations.  Appellant  is 
barred  by  laches. 

Lewis  V.  Bowman,  113  Mont,  at  80, 
121  P.  (2d)  162; 

O'Hanlon  et  al  v.  Ruby  Gulch  Mining  Co., 
64  Mont.  318,  209  P.  1062; 

Riley  V.  Blacker,  51  Mont.  364, 152  P.  758; 

Montgomery  v.  Bank  of  Dillon,  114  Mont, 
at  408, 136  P.  (2 J)  760; 

Hynes  v.  Silver  Prince  Min.  Co., 
86  Mont.  10,  281  P.  548; 

lohnson  v.  Opheim,  67  Mont.  126, 
214  P.  951; 

Harrington  v.  Butte  &  Superior  Co., 
52  Mont.  263,  157  P.  181; 

Kavanaugh  v.  Flavin,  35  Mont.  133, 
88  P.  764; 
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Morrison  v.  Jones,  31  Mont.  154,  i 

77  P.  507. 

CONCLUSION 

We  respectfully  submit  that  the  facts  are  all  devel- 
oped and  undisputed;  that  the  legislative  history  of  the 
Joint  Resolution  of  1870,  the  decisions  of  the  federal 
land  department,  and  the  decisions  of  the  United  States 
Supreme  Court,  clearly  indicate  that  the  settlement  and 
preemption  proviso  of  the  Joint  Resolution  of  1870  ap- 
plied only  to  "place  lands"  between  Portland  and  Puget 
Sound,  and  did  not  affect  any  lands  in  Montana,  whether 
"place  lands"  or  "indemnity  lands."  The  summary  judg- 
ment must  be  affirmed. 

Respectfully  submitted, 

COLEMAN,  JAMESON  &  LAMEY 

By  CALE  CROWLEY 

Attorneys  for  Appellee 
Railway  Company. 

Of  Counsel: 

M.  L.  Countryman,  Jr. 
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Appellant, 
— vs — 

THE  TEXAS  COMPANY,  a  corporation, 
FREDERICK  T.  MANNING  DRILLING  COMPANY, 
a  corporation,  and 

THE  NORTHERN  PACIFIC  RAILWAY  COMPANY, 
a  corporation, 
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THE  TEXAS  COMPANY,  a  corporation, 
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— vs — 

THEODORE  B.  RUSSELL, 
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BRIEF  OF  APPELLEE  AND  CROSS- 
APPELLANT,  THE  TEXAS  COMPANY 


There  are  two  basic  questions  involved  in  this  appeal — first, 
(the  question  of  the  ownership  of  the  minerals  in  the  land,  and 
the  right  of  entry  upon  the  surface  for  the  purpose  of  mining 
the  minerals;  and  secondly,  the  question  of  the  damages  to 
which  the  appellant  Russell  is  entitled  from  The  Texas  Company 
arising  out  of  such  mining. 

In  this  brief  we  make  no  mention  of  the  contention  of  appel- 
lant Russell  as  to  the  ownership  of  minerals  in  Section  23,  or 
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of  the  basic  right  of  the  defendants  to  enter  upon  the  sectiori 
for  the  purpose  of  mining  the  oil,  for  the  reason  that  such  ques-li 
tion  is  fully  considered  in  a  separate  brief  of  the  appellee:;] 
Northern  Pacific  Railway  Company,  which  is  filed  herein.  Thisl 
brief  shall  be  devoted  to  the  question  of  the  damages  to  which] 

the  appellant  Russell  is  entitled  arising  out  of  such  mining.       I 

i 

SUMMARY  OF  EVrDENCE 

Defendant  Railway  Company  entered  into  a  contract  for  deed;! 

November  30,  1909,  recorded  June  2,  1917,  containing  a  mineral^ 

exception  and  reservation  (Tr.  pp.  57-58,  and  Exhibit).  On  Junei 

14,  1918,  pursuant  to  the  contract,  defendant  Railway  Company; 

conveyed  the  land  to  one  Millard  Stubrud,  the  deed  being  re-i 

corded  June  26,   1918,  which  contained  this  mineral  exception, 

and  reservation  in  part.  After  reserving  all  minerals,  the  deed' 

provided :  I 

"*  *  *  together  with  the  use  of  such  of  the  surface  as  may  ; 
be  necessary  for  exploring  for  and  mining  or  otherwise  \ 
extracting  and  carrying  away  the  same ;  but  the  grantor,  \ 
its  successors  and  assigns,  shall  pay  to  the  grantee,  or  to  u 
his  heirs  or  assigns,  the  market  value  at  the  time  mining , 
operations  are  commenced  of  such  portion  of  the  surface 
as  may  be  used  for  such  operations,  including  any  improve- 
ments thereon;  *  *  *"   (Tr.  pp.  59-60). 

Russell  acquired  the  land  in  1944  by  a  special  warranty  deed 
from  Blossom  (Stipulation,  Tr.  p.  58,  and  Exhibit).  Since  1944, 
Russell  has  at  all  times  leased  the  surface  to  one  Bert  Ekland 
who  has  used  it  for  grazing  (Tr.  p.  223).  The  annual  rentals  re- 
ceived by  Russell  were  cash  in  the  sum  of  $75  for  each  year 
from  1948  through  1951,  and  $100  for  1952  and  1953,  and 
Ekland  kept  the  fences  in  repair   (Tr.  pp.  65-66).  fll 

Defendants  Exhibits  11  through  26  give  a  good  representation  \ 
of  the   SV2    of   the   section   of   land   involved,   and   the   surface 
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topography,  and  the  general  surface  condition  (Tr.  pp.  214-215). 
I  The  N3/2  not  shown  is  badland.   (T,  224).  Lillis  classified  the 

section  as  "a  grazing  section  not  suitable  for  farming",  and 
I  that  it  is  typical  open  range  country  (Tr.  pp.  187-188).  An  attempt 
\  was  made  to  farm  between  70  and  80  acres  of  tlie  section  on 

each  of  two  years  prior  to  1920  (Tr.  p.  223).  Except  for  that 
;  attempt  at   farming,   the  land  has  been  continuously   used    for 

grazing  purposes  since  1916,  and  has  been  dry  land,  rough  land, 
I  suitable  only  for  pasturage,  and  used  only  for  grazing.  It  was 
I  in  general  rough,  waterless,  unirrigated,  uncultivated,  open  range, 
j grazing  land.  (Tr.  pp.  187-188;  Tr.  pp.  222-225).  Defendant  The 

I  Texas  Company  constructed  a  dam,  or  reservoir,  which  increased 

ji  .  . 

Ii  the  usability  of  the  section  for  grazing  purposes,  and  mcreased  the 

!  value  of  the  section  for  grazing  purposes.  (Tr.  pp.  192-193 ;  Tr.  p. 

\225).  Except  for  the  reservoir,  there  was  no  water,  surface  water, 

lor  other  water  capable  of  being  used  for  drilling  purposes  (Tr.  p. 

\l78) ;  there  was  one  small  spring  which  gave  a  small  trickle  in 

lithe  southwest  corner  of  the  section,  but  no  other  water  sources 

lexcept  flowing  surface  water  following  a  rain  (Tr.  pp.  191-192 ; 

Tr.  pp.  224-225). 

Ekland,  who  owned,  lived  upon,  and  ranched  adjacent  sec- 
tions, since  1916,  and  had  used  section  23  involved  practically 
from  1916  to  the  date  of  the  trial,  and  who  had  leased  the  sec- 
tion from  Russell  from  1944  to  the  date  of  the  trial,  expressed 
his  opinion  that  the  surface  of  the  land  was  worth  $7  to  $8  per 
acre  (Tr.  p.  227).  Lillis  had  spent  a  portion  of  one  day  only  on 
the  property  on  April  14,  1955  (Tr.  p.  176).  He  was  not  familiar 
with  the  market  value  of  the  land  in  1952,  nor  with  any  grazing 
Hands  in  Dawson  County,  made  no  inquiries  of  any  kind  in 
Dawson  County  with  real  estate  men,  nor  local  stockmen,  nor 
with  anybody   familiar   with   the   land   to   ascertain   its   market 
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value  (Tr.  pp.  190-191.  He  expressed  his  opinion  that  the  valut' 
of  the  land  at  the  time  of  trial  from  the  standpoint  of  usefuj; 
grazing  for  stock  purposes  was  $10  to  $15  per  acre  (Tr.  p.  189)!i 

The  extent  to  which  the  defendants  used  the  surface  of  thel; 

,j 

land,  both  rightfully  and  wrongfully,  is  undisputed.  Defendants! 
commenced  their  mining  operations  on  Section  23  on  March  14, 
1952  (Q.  1,  and  answer  thereto,  PL  Ex.  8-9). 

Actual  survey  by  the  witness  Traver  disclosed  the  use  of  a 
total  area  on  Section  23  of  948,414  sq.  ft.,  or  21.76  acres  (Tr.  pp.j 
209-216,  PI.  Ex.  3,  Ex.  A;  Def.  Ex.  27).  Lillis  testified  hei' 
roughly  checked  the  figures  and  they  were  substantially  correct. 
(Tr.  p.  177),  but  he  added  some  additional  acreage  which  her 
thought  had  not  been  included,  and  his  estimate  of  the  total 
acreage  used  was  24^  acres  (Tr.  pp.  177-178. 

The  only  portion  of  the  entire  area  wrongfully  used  as  an 
access  to  adjacent  sections  is  marked  out  in  parentheses  on  roads 
1  and  16  in  defendants  Exhibit  27  (Tr.  pp.  214,  216).  Road  16 
was  commenced  on  October  6,  1952,  (Q.  3,  Ans.  3,  PI.  Ex.  8-9), 
and  its  wrongful  use  terminated  on  November  22,  1952  (Q.  4, 
Ans.  4,  PL  Ex.  8-9).  The  entire  area  wrongfully  used  was 
68,125  sq.  ft.  or,  since  there  are  43,560  sq.  ft.  in  one  acre,  a 
total  of  1.5  acres  (Def.  Ex.  27  as  corrected,  PL  Ex.  3,  Ex.  A). 
In  connection  with  road  1,  defendants  wrongfully  used  .303 
acres  between  September  3  and  November  22,  1952  (Q.  2,  Ans. 
2,  PL  Ex.  8-9;  Q.  4,  Ans.  4,  PL  Ex.  8-9;  Def.  Ex.  27,  as  cor- 
rected; Tr.  pp.  208-220).  In  other  words,  defendants  wrongfully 
used  roads  as  an  access  to  other  lands  totalling  1.863  acres  for 
a  total  period  of  time  of  about  two  months. 

Defendants  objected  to  the  testimony  of  Lillis  with  respect 
to  the  value  of  use  of  roads,  and  the  initial  objection  is  set  out 
at  page  180  of  the  transcript.  Lillis  was  then  permitted  to  testify 
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over  objection,  with  the  court  reserving  its  ruHng  (Tr.  p.  182). 
His  lack  of  famiHarity  with  these  lands,  and  roads  in  particular, 
is  disclosed  by  his  testimony  on  cross-examination  between  pages 
192  and  197  of  the  transcript. 

i  In  addition  to  the  surface  area  wrongfully  used  as  an  access, 
those  portions  of  roads  1  and  16  referred  to  above,  defendants 

,  took  50  cu.  yds.  of  native  rock  which  was  used  on  adjacent 
Section  22.  It  was  taken  from  that  surface  area  which  they  had 

I  rightfully  taken  and  used  under  their  right  of  entry,  and  for 

j  which  surface  area  the  defendants  owed  the  market  value  at 
the  time  mining  operations  commenced.   (Q.  2,  Ans.  2,  PI.  Ex. 

\1  and  3,  Dcf.  Ex.  27,  and  PI.  Ex.  3,  Ex.  A).  Lillis  over  objec- 
tion that  he  had  not  adequately  qualified,  judged  the  market 
value  of  the  rock  in  place  at  50?^  per  cubic  yard  (Tr.  pp.  220-221). 
Defendants  constructed  a  dam  or  reservoir  on  the  land  which 

jES  indicated  above  enhanced  the  value  of  the  land  for  grazing. 

I  Between  September  14  and  November  12,  1952,  defendants  used 
that  dam  to  pump  15,000  barrels  of  water  to  adjacent  Section 
22  (Q.  2,  Ans.  2,  PI.  Ex.  1  and  3).  Defendants  deny  that  plain- 

Itiff  owned  that  water,  but  even  if  he  did,  there  is  no  evidence 
of  the  market  value  of  the  water  at  the  dam.  Lillis  and  others 
testified  over  objection  to  the  cost  of  transporting  water  from 
various  sources  outside  the  section,  with  their  delivery  at  a  drill 
site.  Lillis  said  15^  to  20^  a  barrel  (Tr.  pp.  185-186);  Russell 
said  30^  per  barrel  (Tr.  pp.  204-206;  Morton  testified  25^  per 
barrel   (Tr.  pp.  199-201). 

Plaintiff's  Exhibit  10  was  offered,  objected  to,  and  the  court 
reserved  a  ruling  on  the  exhibit  (Tr.  pp.  197-198).  Morton  using 
that  as  a  foundation  for  his  testimony,  was  asked  his  opinion 
concerning  the  reasonable  and  fair  market  value  of  the  24^ 
acres  of  land  on  this  particular  lease  "for  the  purpose  of  drilling 


for  oil,  bearing  in  mind  that  it  is  only  the  surface 'which  th<| 
plaintiff  owns"  (Tr.  p.  202).  Over  objection,  the  witness  theif 
testified  that  conservatively  speaking  it  was  his  honest  opinion  tlit! 
value  of  the  surface  rights  only  insofar  as  the  24^^  acres  werel 
concerned  would  be  somewhere  between  $10,000  and  $20,00d 
(Tr.  pp.  202-203).  The  sole  foundation  for  the  man's  testimony; 
was  that  he  had  been  in  the  oil  business  leasing  and  drilling  for  30^ 
years,  and  was  familiar  with  the  cost  of  producing  leases,  and; 
the  cost  of  lands  for  drilling  for  oil.  He  had  never  been  on  the! 
land,  knew  nothing  about  the  lease,  other  than  plaintiff's  Exhibiti'i 
10.  Objections  to  his  testimony  are  set  out  in  the  transcript  at 
pages  199-200,  and  202.  \ 

Russell  claims  a  contract  with  the  defendants  Texas  Com-:; 
pany  and  Manning  Drilling  Company  by  reason  of  letter  (Pl'l 
Exh.  4,  5,  6,  and  7;  Def.  Exh.  32  and  33).  Los  Angeles  attor- ' 
neys  purportedly  acting  on  behalf  of  Russell  wrote  a  letter  dated 
October  28,  1952,  and  copy  of  which  was  addressed  to  and  was 
received  by  The  Texas  Company,  in  which  they  described  the  i 
use  of  roadways  on  Section  23  for  operations  on  adjacent  lands,  ^ 
and  use  of  water  and  materials,  as  a  wilful  trespass  and  con- 
version and  that  "compensation   for  such  trespass   at  the   rate 
of  $150  per   day   is   hereby   demanded   by   return   remittance." 
The  letter  then  stated : 

"Mr.  Russell  is  willing  to  permit  you  a  revocable  license 
to  continue  the  use  of  the  extent  that  the  same  has  existed 
over  the  past  period  upon  your  payment  to  him  of  the  sum 
of  $150  per  day  for  each  day  that  such  use  continues,  the 
said  sum  to  be  payable  daily.  Your  continued  use  of  the 
roadway,  water  and/or  material  will  constitute  your  ac- 
ceptance of  this  revocable  permit.  Your  remittance  should 
be  made  to  Mr.  Theodore  B.  Russell  *  *  *".  (Tr.  pp.  78-80) 

Defendants   used   the   access   roads   until  they   constructed   a 
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road  around  the  section,  and  then  ceased  such  use  on  November 
22,  1952. 

In  other  words,  after  October  28,  1952,  defendants  used  no 
rock;  pumped  water,  title  to  which  is  in  dispute,  from  a  surface 
area  for  which  they  owed  the  market  value,  until  November 
12,  1952;  and  used  the  1.863  acres  of  roads  until  November  22. 
All  other  use  of  the  land  was  a  proper  and  authorized  use. 

Russell  attempted  to  prove  that  the  reasonable  value  of  the 
use  of  those  roads  was  $2.00  per  day  (Tr.  p.  182)  for  which  he 
claims  a  total  of  $110.00  for  55  days'  use  prior  to  October  28, 
1952  (Appellant's  brief  page  41).  Yet  he  claims  on  the  strength 
of  the  foregoing  $3600  for  24  days'  use  after  October  28,  or 
at  the  rate  of  $150  per  day. 

Under   date  December   16,    1952,   postmarked   December   26, 

1952,  defendant  The  Texas  Company  responded  with  a  letter 

advising  that  it  had  used  such  an  access  road  for  a  very  short 

distance,  had  used  some  materials  in  building  part  of  a  road 

on  Section  22,  had  used  some  water  for  the  adjacent  sections, 

that  it  should  reimburse  Mr.  Russell  for  any  actual  damage  he 

jmay  have  suffered  from  such  unauthorized  use,  and  stated: 

"What  that  damage  amounted  to,  it  is  difficult  to  say, 
but  certainly  it  is  not  great.  The  land  is  open,  rolling,  graz- 
ing land,  and  probably  not  worth  over  $5.00  an  acre  for 
grazing  purposes.  The  suggested  compensation  of  $150.00 
a  day  for  the  time  that  this  road  may  have  been  used  in 
operations  upon  adjoining  lands  is  so  far  beyond  the  actual 
detriment  to  Mr.  Russell,  that  it  will  not  be  considered." 
(Tr.  pp.  81-83;  Def.  Exh.  32;  Tr.  p.  90,  Def.  Exh.  33). 

STATEMENT  OF  THE  CASE 

a.   First  Issue: 

As  appears  from  the  pleadings  in  this  case,  the  Railway  Com- 
pany received  a  patent  to  this  section  from  the  United  States, 
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and  in  its  conve3^ances  to  the  predecessor  in  interest' of  the  af| 

pellant  Russell,  the  Railway  Company  as  vendor  reserved  unt ' 

itself  and  to  its  successors  and  assisrns  forever:  j 

"all  minerals  of  any  nature  whatsoever,  including  coajj 
iron,  natural  gas  and  oil,  upon  or  in  said  land,  togetheij 
with  the  use  of  such  of  the  surface  as  may  be  necessari 
for  exploring  for  and  mining  or  otherwise  extracting  and* 
carrying  away  the  same;  but  the  grantor,  its  successor^: 
and  assigns,  shall  pay  to  the  grantee,  or  to  his  heirs  0(! 
assigns,  the  market  value  at  the  time  mining  operations  an; 
commenced  of  such  portion  of  the  surface  as  may  be  used 
for  such  operations,  including  any  improvements  thereon.';; 

Thereafter  the  Railway  Company  entered  into  a  written  oil  ancf 

i 
gas  lease  with  the  appellee  and  cross-appellant,  The  Texas  Com-iJ 

pany.  Acting  under  the  authority  of  that  oil  and  gas  lease  inii 
writing.  The  Texas  Company  entered  upon  Section  23,  drilled' 
oil  wells  thereon,  and  in  connection  with  such  operation  built; 
roads  on  the  premises  surfaced  with  scoria  or  rock  taken  from 
the  premises,  used  those  roads,  constructed  a  reservoir  and  ap-; 
propriated  water  therein,  used  the  water  from  the  reservoir  andi 
its  drilling  operations,  and  extracted  and  carried  away  oil  from 
the  premises. 

If  the  Railway  Company  was  the  owner  of  the  minerals  in  ' 
the  land,  and  the  owner  of  the  right  to  use  the  surface  for 
mining  purposes,  as  found  by  the  trial  court,  The  Texas  Com- 
pany was  not  a  trespasser  upon  Section  23  when  it  entered  and 
mined  the  Section  for  the  purposes  of  producing  oil.  The  Texas 
Company  was  required,  however,  under  the  reservation  above ' 
quoted,  as  lessee  of  the  Railway  Company,  to  pay  to  the  appel- 
lant Russell  as  the  owner  of  all  surface  rights  other  than  the 
use  of  the  surface  for  mining  purposes,  the  market  value  at 
the   time  mining  operations   were  commenced   of   such   portion 
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of  the  surface  as  was  used  in  such  mining  operations,  including 
any   improvements   thereon. 

The  trial  court  found  that  The  Texas  Company  commenced 
mining  operations  March  14,  1952;  used  a  total  of  23.76  acres 

I  in  its  mining  operations;  that  the  surface  of   the  section   was 

I  . 

j  rough,  dry,  unirrigated,  uncultivated  land  suitable  only  for  graz- 

j  ing  purposes,  and  except  for  the  mining  operations  by  The  Texas 
,  Company  had  been  used  solely  since  1920  for  grazing  purposes ; 
j  that  the  most  valuable  use  available   to   the   appellant   Russell 
',  for  Section  23  as  of  the  date  mining  operations  commenced  on 
March   14,    1952,   was  the  use   for  grazing  purposes;   that  the 
market  value  of  the  use  to  the  appellant  Russell  on  March  14, 
'1 1952,  was  $10  per  acre,  and  the  rental  value  was  $100  per  year 
!  (Tr.  p.  114,  Findings  of  Fact  VIII,  IX,  X,  and  XI).  The  court 
^awarded  to  appellant  Russell  the  sum  of  $237.60  for  the  rea- 
sonable market  value  as   of  the   date  milling  operations   com- 
Imenced  of  that  portion  of  the  surface  taken  for  mining  purposes. 
Accordingly,  the  first  issue  on  this  appeal  arises  out  of  the 
award  of  the  trial  court  to  appellant  Russell  of  a  total  of  $237.60 
representing  the  reasonable  market  value  of  the  surface  rights 
owned  by  Russell  in  the  23.76  acres  taken  by  The  Texas  Com- 
pany in   its  mining  operations. 

Appellant  Russell  claims  that  he  is  entitled  to  the  reasonable 
value  of  the  use  of  that  23.76  acres  to  The  Texas  Company 
for  mining  purposes,  or  a  sum  which  he  claims  to  be  between 
$10,000  and  $20,000.  The  Texas  Company  asserts  that  Russell 
never  owned  the  surface  for  mining  purposes,  that  he  owned 
the  right  to  use  the  surface  for  all  purposes  other  than  mining, 
that  the  highest  value  of  the  surface  rights  owned  by  Russell, 
is  under  the  evidence  the  value  for  grazing  purposes;  and  that 
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value  under  the  conflicting  evidence  is  the  $10  per  acre  awarded 
by  the  court.  < 

b.  Second  Issue: 

The  second  issue  arises  out  of   the  scoria  or  rock  used  by). 
The  Texas   Company   in   construction   of   roads   used  both   for 
mining  operations  on  Section  23,  and  on  adjacent  sections;  thei 
use  of  water  from  the  reservoir  in  drilling  operations  on  Section , 
23   and   also   in   drilling  operations   on   adjacent   sections;   and-; 
the  use  of  roads  for  mining  operations  on  Section  23,  and  asi; 
an  access  to  adjacent  lands.   The  court   found  that  all  of  the' 
rock  used  by  The  Texas  Company  in  the  construction  of  roads! 
was  taken  from  the  23.76  acres  for  which  it  owed  the  market- 
value  to  appellant  Russell,   and   for  which   the  court  awarded 
judgment   for  the  market  value  to  appellant  Russell,   and   the 
trial  court  refused  to  make  any  additional  award  to  the  appel- 
lant Russell  for  such  rock.   (Tr.  p.  117,  Finding  XVI). 

The  court  also  found  there  was  no  competent  evidence  con- 
cerning the  reasonable  market  value  of  the  water  used,  and 
refused  to  make  an  award  for  such  water,  and  found  there  was 
no  competent  evidence  concerning  the  reasonable  value  of  the 
use  of  roads,  and  refused  to  make  an  award  for  such  purposes. 

Accordingly,  appellant  Russell  contends  in  the  second  place 
that  he  was  entitled  to  an  additional  award  for  the  rock  used, 
the  water  used,  and  the  use  of  the  roads. 

The  Texas  Company  contends,  on  the  other  hand,  that  the 
trial  court  was  correct  in  its  findings  of  fact  and  holding  in 
that  respect,  and  contends  further  that  since  it  was  not  a  tres- 
passer upon  the  land,  it  had  a  right  to  appropriate  the  water 
to  its  own  use,  and  was  in  fact  the  owner  of  all  water  so  used. 
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c.  Third  Issue  : 

The  third  basic  issue  arises  out  of  an  ahegecl  contract  which 
the  court  found  between  The  Texas  Company  and  appellant 
Russell  arising  out  of  an  alleged  revocable  license  in  the  use 
of  Section  23  as  an  access  to  adjacent  lands.  (Tr.  pp.  115-116, 
Findings  XII,  XIII,  XIV ;  Tr.  p.  119 ;  Conclusion  of  Law  V.) 

The  Texas  Company  used  no  rock  on  adjacent  lands  subse- 
quent to  October  28,  1952,  the  date  of  the  alleged  contract 
i  offer;  used  water  on  adjacent  lands,  title  to  which  is  claimed 
I  by  The  Texas  Company  as  an  appropriator,  until  November 
112,  1952;  and  used  the  small  fraction  of  1.86  acres  of  road 
as  an  access  to  adjacent  land  until  on  November  22,  1952,  when 
it  completed  construction  of  access  roads  around  the  section, 
whereupon  it  immediately  ceased  use  of  all  roads  on  Section 
23  as  an  access  to  adjacent  lands. 

Appellant  Russell  claims  damages  at  $2.00  per  day  for  the 
55  days  prior  to  the  date  of  October  28,  1952,  or  a  total  of 
$110.00,  for  the  use  of  all  roads  on  the  section.  As  indicated, 
[the  court  felt  there  was  no  sufficient  competent  evidence  for 
ssuch  valuation,  and  refused  to  award  that  sum.  For  the  24  days' 
fuse  after  October  28,  1952,  the  court  did  award  a  total  of 
$3600.00,  or  at  the  rate  of  $150.00  per  day,  under  an  alleged 
contract  which  the  court  found  between  appellant  and  The  Texas 
Company.  The  Texas  Company  has  cross-appealed  from  that 
portion  of  the  judgment  in  which  the  court  finds  a  contract. 

In  the  first  place,  the  evidence  is  undisputed  that  appellant 
Russell  has  at  all  times  leased  the  surface  of  this  land  to  Bert 
Ekland  for  grazing  purposes,  that  Ekland  was  using  the  land 
for  such  purposes,  and  it  is  difficult  to  see  how  the  appellant 
Russell  could  impose  a  contract  on  The  Texas  Company  under 
:hose  circumstances. 
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In  the  second  place,  appellant  Russell  contends  that  when  he' 
specified  that  silence  and  the  continued  act  of  user  would  be:! 
deemed  by  him  an  acceptance  of  the  terms  of  the  contract,  such 
made  a  contract.  The  Texas  Company  respectfully  submits  that: 
before  performance  of  the  act  called  for  can  be  deemed  a  con-ii 
tract,  there  must  be  an  additional  element  of  proof — that  is,ii 
that  the  performance  shall  be  with  the  intent  thereby  to  consent! 
to,  or  accept,  the  terms  of  the  contract.  In  this  case  there  was; 
no  evidence  whatsoever  that  continued  use  by  The  Texas  Com-i: 
pany  until  it  had  built  a  road  around  the  section  indicated  anyi 
intent  upon  the  part  of  The  Texas  Company  to  consent  to,  or 
accept  the  unconscionable  terms  of  the  demand,  that  is,  to  payi 
$150.00  per  day  for  the  use  which  the  appellant  himself  claims 
the  reasonable  value  to  be  $2.00  per  day.  There  were  no  prior 
business  dealings  between  the  parties  to  establish  a  course  of 
conduct.  All  there  is  in  the  evidence  is  a  notice  from  appellant 
to  stop  the  use  on  penalty  of  being  assessed  $150.00  per  day, 
the  act  of  building  another  road  around  the  section,  and  the; 
ceasing  of  the  wrongful  use  when  that  other  road  was  com- 
pleted. We  respectfully  submit  that  such  facts  do  not  make  a 
contract.  Courts  will  not  enforce  such  an  unconscionable  bar- 
gain, particularly  where  it  is  attempted  in  a  unilateral  contract. 

SPECIFICATIONS  OF  ERROR 

1.    The  court  erred  in  arriving  at  its  Finding  of  Fact  No. 

XIV,  as   follows: 

"XIV.  That  from  and  after  the  30th  day  of  October, 
1952,  and  up  to  and  including  November  22,  1952  the  said 
defendant  continued  using  the  roadways,  water  and  rock 
from  plaintiff's  said  lands  in  connection  with  its  operations 
on  adjacent  lands  and  thereby  accepted  plaintiff's  offer  of 
a  revocable  license  at  the  rate  of  $150.00  per  day;  that 
said   defendant  used   the   roadways,   water  and   rock  upon 
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plaintiff's  sadi  lands  in  connection  with  its  operations  on 
adjacent  lands  under  said  revocable  license  for  a  period  of 
24  days."    (Tr.   p.   116.) 

2.  The  Court  erred   in  arriving  at  its   Conclusion  of   Law 

No.  V  as  follows : 

"That  the  defendant  The  Texas  Company  has  wrong- 
fully used  Section  23  as  an  access  to  adjacent  lands  and 
has  wrongfully  taken  native  rock  and  water  from  Section 
23  for  use  on  adjacent  land;  that  the  plaintiff  offered  said 
defendant  The  Texas  Company  irrevocable  license  to  con- 
tinue such  wrongful  use  of  Section  23  in  connection  with 
operations  on  adjacent  lands  at  the  rate  of  $150.00  a  day, 
and  that  by  continuing  said  wrongful  use  of  said  Section 
2?),  after  receipt  of  said  offer,  the  defendant  accepted  said 
offer  and  a  contract  was  created  thereby  between  the  de- 
ifendant  and  the  plaintiff  under  the  terms  of  which  the 
defendant  The  Texas  Company  owes  the  plaintiff  the  sum 
of  $3600.00."   (Tr.  119). 

3.  The  Court  erred  in  arriving  at  its  Conclusion  of  Law  No. 

VII  as  follows : 

"That  plaintiff  is  entitled  to  judgment  in  the  total  sum 
of  $3837.60,  together  with  his  costs.  (Tr.  120). 

4.  The  Court  erred  as  a  matter  of  law  in  its  final  judgment 

iand  decree  herein  in  which  it  ordered,  adjudged  and  decreed 
that  the  defendant  The  Texas  Company  shall  pay  to  the  plain- 
tiff "the  additional  sum  of  $3,600.00  under  a  contract  between 
,  the  plaintiff  and  the  defendant,  The  Texas  Company,  for  the 
use  of  the  lands."   (Tr.  128). 

ARGUMENT 

I.   First  Issue: 

a.  Compensation  due  Mr.  Russell  for  the  use  by  The  Texas 
Company  of  23.67  acres  in  Section  23,  17N-53E,  in 
Dawson  County,  Montana,  in  connection  with  its  oper- 
ations for  the  development  of  oil  and  gas  upon  that 
section. 
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To  begin  with,  it  is  admitted  that  Russell  was  the  owner  of 

Section  23  in  the  spring  of  1952,  under  the  deed  to  his  prede- 

cessor-in-interest  from  the  Northern  Pacific  Railway  Company 

(Tr.  pp.  59-60) ,  where  the  Northern  Pacific  Railway  Company 

reserved : 

"excepting  and  reserving  unto  the  vendor  its  successors 
and  assigns  forever  all  minerals  of  any  nature  whatsoever 
including  coal,  iron,  natural  gas  and  oil,  upon  or  in  said 
land,  together  with  the  use  of  such  of  the  surface  as  may 
be  necessary  for  exploring  for  and  mining  or  otherwise 
extracting  and  carr3nng  away  the  same;  but  the  vendor 
shall  pay  to  the  purchaser  the  market  value  at  the  time 
mining  operations  are  commenced  of  such  portion  of  the 
surface  as  may  be  used  for  such  operations,  including  any 
improvements  thereon ;" 

It  is  further  admitted  that  The  Texas  Company  entered  upon 
this  land  March  14,  1952,  under  an  oil  and  gas  lease  from  the 
Northern  Pacific  Railway  Company,  and  drilled  one  well  for 
the  production  of  oil  or  gas,  and  thereb}'  became  obligated  to 
pay  Mr.  Russell  the  market  value  at  the  time  such  operaitons 
were  commenced  of  such  portion  of  the  surface  of  that  section 
as   was   used    for  such   operations. 

The  evidence  established,  and  the  court  found,  that  the  amount 
of  land  used  by  The  Texas  Company  in  connection  with  its 
operations  on  section  22>  was  23.76  acres,  and  that  the  market 
value  of  such  land  was  $10.00  per  acre.  (Finding  of  Fact  No. 
11,   Tr.   p.   114). 

It  is  admitted  that  The  Texas  Company  used  190  yards  of 
scoria  or  rock  from  section  23  for  use  in  building  roads  on  that 
section  in  connection  with  its  operations  thereon   (Tr.  p.   75). 

The  court  found  that  all  of  the  scora  or  rock  used  by  The 
Texas  Company  from  section  23  in  connection  with  its  oper- 
ations thereon  (as  well  as  upon  adjacent  land)  was  taken  from 
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the  23.76  acres  of  plaintiff's  land,  referred  to  in  the  court's 
Finding  No.  11,  "for  which  the  plaintiff  became  compensated 
by  the  payment  to  him  of  the  market  value  of  said  23.76  acres 
at  the  time  defendant  commenced  its  operations  on  his  said 
lands."    {Tr.   p.   117). 

It  is  further  admitted  that  on  or  about  April  17,  1952,  The 
Texas  Company  constructed  a  dam  in  a  coulee  located  in  the 
SW^SW34  Sec.  23,  creating  a  reservoir  into  which  surface 
water  drained  coming  down  hill  from  section  26  in  the  same 
township  and  range,  and  that  The  Texas  Company  used  34,000 
barrels  of  water  from  that  reservoir  in  connection  with  its  op- 
erations on  section  23  (Tr.  p.  74). 
(1)    Value  of  the  Land 

Mr.  Ekland  testified  that  he  owned  sections  24  and  26  ad- 
joining section  23,  and  four  sections  cornering  with  section  23 ; 
that  he  had  leased  section  2^  from  Mr.  Russell  since  1920;  that 
said  section  22)  is  rolling  and  cut  up  with  two  or  three  gullies 
going  through  it.  The  land  is  used  solely  for  grazing.  There  is 
no  water  on  the  land,  except  that  collected  and  impounded  by 
The  Texas  Company  in  the  reservoir  built  by  it  on  the  section, 
except  when  it  rains  and  the  holes  on  the  land  hold  water  (Tr. 
p.  224).  He  valued  the  lands  for  grazing  purposes  at  $7.00  or 
$8.00  per  acre  (Tr.  p.  27).  Ekland  paid  Russell  $100.00  per 
year  rental  for  section  23  (Tr.  p.  65). 

Counsel,  at  page  48  of  their  brief,  insist  that  the  23.76  acres 
of  section  23  used  by  The  Texas  Company  in  its  operations 
thereon  was  worth  from  $10,000  to  $20,000,  basing  their  conten- 
tion upon  the  testimony  of  Keith  C.  Morton,  who  testified  that 
he  was  engaged  in  the  business  of  oil  well  drilling  and  oper- 
ating (Tr.  pp.  202-203). 

This  raises  the  question  as  to  the  basis  of  Russell's  claim  for 
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damages  or  compensation.    Counsel   insist   that  Russell's  claiml 

should  be  based  upon  the  value  of  the  use  of  the  land  to  The  i 

Texas  Company.   We  contend,  on  the  contrary,   that  the  onlyii 

available  use  of  the  land  which  appellant  Russell  had  for  sale,  ( 

was  the  use  for  grazing  purposes.  I 

We  must  keep  in  mind  the  nature  of  the  title  acquired  by  ;| 

appellant  Russell  and  what  he  had  available  for  use  and  for  sale ' 

as  of  March  14,  1952.  In  addition  to  the  fee  title  to  the  min- 1 

erals   themselves,    defendant   Railway    Company   had   expressly  ;| 

excepted  and  reserved :  \ 

"The  use  of  such  surface  as  may  be  necessary  for  ex-  ; 
ploring  for,  and  mining  or  otherwise  extracting  and  carry-  ■ 
ing  away  the  minerals." 

In  Montana,  a  grant  is  to  be  interpreted  in  favor  of  the  i 
grantee,  except  that  a  reservation  in  any  grant  is  to  be  inter- 
preted in  favor  of  the  grantor  (67-1518  R.C.M.  1947,  originally 
enacted  in  1895).  Furthermore,  the  right  or  title  reserved  or 
excepted  at  all  times  remains  in  the  grantor,  and  never  passes 
to  the  grantee  (City  of  Missoula  v.  Mix,  123  Mont.  372,  214  \ 
P.  (2d)  212). 

Accordingly,  the  Railway  Company  and  its  assigns  at  all  times 
excepted,  reserved,  and  owned,  the  right  to  use  the  surface  of 
Section  23  for  mining  purposes.  That  right,  that  use,  that  title 
never  passed  to  the  appellant  Russell.  He  could  not  prevent  the 
defendants  from  so  using  the  land;  he  could  not  use  it  himself 
for  such  mining  purposes;  he  could  not  sell  such  right  or  use 
to  anyone  else.  Appellant  Russell  owned  only  the  right  to  use 
the  surface  for  purposes  other  than  mining,  and  that  right  was 
subordinate  to  the  right  of  entry  by  the  mineral  owner.  The 
evidence  is  undisputed  that  he  owned  dry,  rough,  unirrigated, 
unwatered,  open  range  which  had  been  used  only  for  grazing 
since  at  least   1920,  and  which  was  suitable  only  for  grazing. 
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The  value  of  the  highest  use  owned  by  appellant  Russell  was 

the  value   for  grazing  purposes,   which   is   the  value   that   was 

awarded  to  him  by  the  court. 

We  shall  not  refer  to  the  cases  cited  in  support  of  this  posi- 

jtion  by  counsel   for   Mr.   Russell,   as   we  do  not   think  any  of 

I  those  cases  are  in  point  upon  the  question  here  presented. 

As  the  court  says  in  its  memorandum  (Tr.  pp.  123-124)  : 

"The  plaintiff  takes  the  position  that  the  market  value 
to  be  paid  is  to  be  based  upon  the  highest  value  of  the  land 
for  any  purpose,  and  argues  that  the  highest  use  for  which 
said  section  23  was  suitable  was  for  an  oil  well  site,  and 
that  he  should  be  compensated  accordingly.  To  dispose  of 
this  argument,  it  is  only  necessary  to  point  out  that  plain- 
tiff, under  the  terms  of  the  mineral  reservation  in  his  title, 
never  had  the  right  either  himself  to  use  the  surface  as 
an  oil  well  site,  or  to  sell  the  surface  for  such  use  to  others. 
He  is  entitled  to  be  compensated  only  for  the  value  of  the 
highest  and  best  use  to  which  he  himself  could  put  the  land. 
The  evidence  in  this  respect  shows  the  highest  and  best  use 
to  which  plaintiff  could  put  the  land  was  for  grazing." 

As  was  held  by  the  Supreme  Court  of  this  state  in  the  case 

of  State  V.  Hoblitt,  et  al,  87  Mont.  403,  288  Pac.  181: 

"The  owner  has  the  right  to  obtain  the  market  value  of 
the  land,  based  upon  its  availability  for  the  most  valuable 
purpose  for  which  it  can  be  used,  whether  so  used  or  not, 
but  to  be  available  for  a  purpose  means  capable  of  being 
used  for  that  purpose,  and,  as  the  market  value  at  the  date 
of  the  summons  control,  the  land  must  be  shown  to  have 
been  marketable  at  that  time  for  the  purpose  stated  *  *  *, 
the  showing  must  be  that  the  use  is  one  to  which  the  land 
may  reasonably  be  applied." 

In  the  case  of  U.  S.  zk  Boston,  etc.  Conal  Co.,  271  Fed.  877, 

the  Circuit  Court  of  Appeals,  First  Circuit,  states: 

"We  are  of  the  opinion  that,  in  ascertaining  the  market 
value  of  property  taken  in  a  condemnation  proceeding  the 
utility  or  availability  of  the  property  for  the  special  pur- 
pose of  the  taker  cannot  be  shown,  if  the  taker  is  the  only 
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party  who  can  use  the  property  for  that  purpose  ...        \ 

"The  canal  property,  as  a  toll-producing  instrumentality- 
is  or  may  be  of  value  to  any  person  or  owner.  But  the  g'0v-)| 
ernment  upon  whom  the  duty  of  national  defense  devolves;! 
is  the  only  party  to  whom  it  has  special  utility  for  militar};i| 
and  naval  purposes.  The  evidence  in  question  under  thisij 
assignment  had  no  relation  to  the  toll-producing  qualities^ 
of  the  canal,  and  had  nothing  to  do  in  the  way  of  showingij 
its  utility  or  availability  for  military  or  naval  purposes  in;| 
the  hands  of  any  person  other  than  the  government.  Itti 
sole  bearing  was  upon  the  special  and  peculiar  utility  off; 
the  property  to  the  government  as  a  taker  for  purposes  ofij 
national  defense.   The  evidence  was  incompetent." 

In  the  case  of  Continental  Land  Co.  v.  U.  S.,  9th  Circuit,  88'^ 

(Fed.  (2d)  104,  this  court  used  the  following  language:  \ 

"The  following  from  the  Supreme  Court  in  United  Statese; 
V.  Chandler-Dunbar  Water  Power  Co.,  supra,  229  U.  S.  53,: 
at  page  76,  33  S.  Ct.  667,  677,  57  L.  Ed.  1063,  is  decisive:'! 
'The  government  had  dominion  over  the  water  power  of 
the  rapids  and   falls,   and  cannot  be  required   to  pay  any; 
hypothetical   additional   value   to   the   riparian   owner   who  : 
had  no  right  to  appropriate  the  current  to  his  own  commer- 
cial use.   These  additional   values   represent,   therefore,   no  • 
actual  loss,  and  there  would  be  no  justice  in  paying  for  a 
loss  suffered  by  no  one  in  fact.  The  question  is  what  has 
the  owner  lost,  and  not  what  has  the  taker  gained.' 

"It  is  axiomatic  that  if  the  riparian  owner  has  no  right 
to  approach  the  river  as  against  the  right  of  navigation, 
he  has  no  inherent  right  of  value  'adaptable  to  special  use' 
over  and  above  the  reasonable  market  value  of  the  upland 
for  any  purpose  to  which  it  may  reasonably  be  adapted 
now,  or  in  a  reasonable  time  in  the  future.  This  was  fairly 
submitted  to  the  jury.  This  issue  is  no  newly  created  rela- 
tion or  right,  but  has  existed  long  prior  to  the  private 
ownership  in  the  land.  The  rights  were  fixed  and  relations 
established  by  the  adoption  of  the  Constitution. 

"The  claim  of  appellants  has  no  substance,  it  has  no  pos- 
sessory status ;  it  is  based  upon  something  which  is  not 
possessed,  and  not  being  possessed,  it  has  to  appellants  no 
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value,  and  appellants  lost  nothing.   The  question   is,   what 
have  appellants  lost,  not  what  appellee  gained." 

In  the  case  of  Washington  Water  Pozcer  Co.  v.  U.  S.,  9th 

C.  C,  135  F.  2d  541,  cert,  den.,  64  S.  Ct.  50,  320  U.  S.  747,  the 

court  used  the   following  language: 

"In  the  ordinary  case,  the  evidence  offered  by  the  com- 
pany would  be  pertinent  as  to  the  question  of  'reasonable 
probability'  for  the  special  use,  and  as  to  the  value  of  the 
property  for  such  use.  However,  this  court  has  held  that 
since  a  riparian  owner  has  no  property  right  in  the  bed 
of  the  stream  or  to  the  use  of  the  water  or  the  power  in- 
herent therein  as  against  the  United  States,  such  riparian 
owner  may  not  recover  for  the  alleged  power-site  value  of 
the  riparian  lands." 

Other  cases  to  the  same  effect  are: 

U.  S.  V.  Miller,  63  S.  Ct.  276,  317  U.  S.  369; 

U.  S.  V.  Chandler-D unbar  Water  Power  Co.,  229 
U.  S.  53,  33  S.  Ct.  667; 

Boston  Chamber  of  Conunerce  v.  City  of  Boston, 
(Mass.)  217  U.  S.  189,  30  S.  Ct.  459. 

It  is  our  belief  and  contention  that  inasmuch  as  Mr.  Russell 
could  not  use  the  surface  of  section  23  for  the  purpose  of  ex- 
Iploration  for  minerals  thereon  ,and  could  not  sell  that  right  to 
any  other  person,   the  value  of  the  surface  of  the  section  for 
such  operations  could  not  be  the  basis   for  compensating  Mr. 
Russell  for  the  use  thereof  for  that  purpose.  The  only  available 
use  to  which  Mr.  Russell  could  put  the  surface  of  Section  23 
was  for  grazing,  and  that  is  the  basis  upon  which  his  compen- 
sation was  based  by  the  court,  and  must  be  based. 
'I     In  any  event,  there  is  no  competent  evidence  justifying  the 
jjievaluation  claimed  by  appellant.  The  sole  and  only  evidence  was 
[the  testimony  of  K.  C.  Morton  which  was  allowed  by  the  trial 
i|court  subject  to  running  objection  (Tr.  199-200,  202).  In  the 
:|first  place,   Morton  attempted   to  place  a  value  on  the  use  to 
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to  The  Texas  Company  for  mining  purposes  after  mining  de^ 
velopments  had  been  fully  completed,  instead  of  the  market  valu' 
of  that  use  owned  by  appellant  Russell  as  of  the  date  mining' 
operations  commenced  on  March  14,  1952.  In  the  second  place;, 
all  rules  of  evidence  relative  to  the  admissibility  of  the  testimony! 
of  expert  witnesses  was  violated.   Morton  had  never  seen  thf!; 
property  upon  which  he  placed  his  valuation,  and  thus  had  nci' 
personal  knowledge  of  it,  and  his  opinion  was  required  to  kl 
elicited  by  a  proper  hypothetical  question,  or  a  showing  of  tkl! 
facts  upon  which  his  expert  opinion  was  based,  none  of  whiclic 
was  attempted.  The  facts  shown  were  required  to  relate  to  thel' 
time  or  date  when  the  evaluation  was  being  judged,  or  in  this! 
case  to  March  14,  1952,  which  was  not  attempted.  His  opinion^ 
was  solicited  upon  generalized   inquiry  concerning  other  testi- 
mony heard  by  the  witness,   without  any  attempt  to  delineate 
what  that  testimony  was,  and  was  further  attempted  to  be  sup- ' 
ported  upon  incompetent  and  irrelevant  evidence  (PL  Ex.  10). 
He   was   never   asked   to   assume   the   truth   of   the    facts   upon' 
which   his   opinion    was    requested,    nor   to    delineate   the    facts  t 
upon  which  his  opinion  was  based.  The  objection  to  his  testi- 
mony in  addition  to  other  grounds  included  that  there  was  no 
proper  foundation;  his  testimony  was  not  within  the  issues  of 
the  pleadings;   it  was  incompetent,    irrelevant  and   immaterial; 
and  it  had  no  bearing  on  the  issue  of  the  market  value  of  this 
grazing  land  at  the  time  operations  were  commenced  (Tr.  199- 
200;  202). 

Volume  2,  Wigmorc  on  Evidence,  Third  Edition, 
Subdivision  4,  Hypothetical  Questions,  Pp.  792, 
Sec.  672;  Sections  674-677,  Pp.  796-798;  Section 
681,  Pp.  800-805; 

Volume  2,  Jones  on  Evidence,  Fourth  Edition, 
Pp.  701,  Sec.  374;  Pp.  70S,  Sec.  375; 
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Voluinc  2,  Bancroft's  Court  Practice  and  Reme- 
dies, Pp.  1784,  Sec.  1310. 

Montana  has  accepted  or  recognized  the  same  basic  rules, 
Irion  V.  Hyde,  110  Mont.  576  at  578,  105  P.  (2d)  666;  and 
see  U.  S.  V.  Sampson,  9th  C.  C,  79  P.  (2d)  131;  U.  S.  v.  Noble, 
9th  C.  C,  79  P.  (2d)  342. 

Accordingly,  the  court  awarded  to  Mr.  Russell  under  the  con- 
flicting evidence  the  market  value  of  the  only  right  which  appel- 
lant Russell  owned  and  had  for  sale,  the  use  for  purposes  other 
than  mining.  In  any  event,  there  was  no  competent  evidence 
on  the  evaluation  now  claimed  by  appellant. 

II.  Second  Issue: 

a.  Right  to  the  Use  of  the  Water  in  Drilling  Operations 
on  Section  23. 

The  appellant  Russell  claims  that  he  is  entitled  to  the  sum 
of  $5100.00  for  the  use  of  34,000  barrels  of  water  used  in  the 
operations  of  The  Texas  Company  on  Section  23,  which  was 
taken  from  a  reservoir  installed  on  that  section  by  The  Texas 
Company. 

In  the  first  place,  there  is  no  competent  evidence  in  the  record 

as  to  the  value  of  that  water  on  section  23.  All  of  the  witnesses 

who  testified  on  this  point  for  Mr.  Russell  based  their  estimate 

as  to  the  value  of  the  water  upon  the  cost  of  transporting  the 

same  for  a  distance  of  from  two  to  four  miles  (Tr.  pp.  186,  200, 

20,  205).  The  court,  in  its  Finding  No.  16,  concluded: 

"There  is  not  sufficient  evidence  in  the  record  from  which 
it  could  determine  the  reasonable  market  value  of  said 
water."   (Tr.  p.  117). 

Further,  as  anticipated  by  counsel   for  Russell,  at  pages  48 

and  49  of  their  brief  herein,   we  do  contend   that  The  Texas 
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Company  and  not  Mr.  Russell  was  the  owner  of  the  water  in 
question. 

The  facts  show  that  the  land  in  question  is  rough,  and  cut 
up  with  draws  or  gullies  running  through  the  same.  As  Mr. 
Ekland  testifies,  the  section  is  rolling  and  cut  up  with  two  or 
three  gullies  going  through  it,  and  part  of  the  north  part  of 
it  is  kind  of  bad  land.  The  rest  of  it  is  fairly  good  grazing 
land.  Prior  to  the  building  of  the  dam  by  The  Texas  Company, 
the  only  water  on  the  land  is  "when  it  rains  and  then  holes 
fill  up  with  water."  There  is  a  little  seepage  under  a  coal  vein, 
but  it  is  not  very  much."   (Tr.  p.  224). 

About  April  17,  1952,  The  Texas  Company  constructed  a 
dam  creating  a  reservoir  on  section  23,  into  which  the  surface 
waters  coming  down  from  section  26  drained.  The  Texas  Com- 
pany used  about  34,000  barrels  of  that  water  in  its  drilling 
operations  on  section  23  between  April  17,  1952,  and  August 
29,  1952  (Tr.  p.  74). 

Section  89-801  R.C.M.   1947,  provides: 

"The  right  to  the  use  of  the  unappropriated  water  of 
any  river,  stream,  ravine,  coulee,  spring,  lake,  or  other  nat- 
ural source  of  supply  may  be  acquired  by  appropriation, 
and  an  appropriator  may  impound  flood,  seepage,  and  waste 
waters  in  a  reservoir  and  thereby  appropriate  the  same." 

See  also :  Doney  v.  Beatty,  1241  Mont.  41,  220  P.  (2d)  77. 

The  Supreme  Court  of  the  State  of  Montana  has  held  that 

any  person  who,  in  the  absence  of  any  conflicting  and  adverse 

claim,  has  actually   diverted   water  and  put   it  to   a  beneficial 

use,   acquires   title  thereto. 

Murray  v.  Tingley,  20  Mont.  260,  50  Pac.  722; 

Bailey  v.  Tintinger,  45  Mont.  154,  122  Pac.  575. 

As  a  complete  answer  to  any  such  contention  by  The  Texas 

Company,  counsel  at  page  49  of  their  brief  herein  quote  from 
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the  case  oiPrcnfice  v.  McKay,  28  Mont.  114,  98  Pac.  1081, 
j  which  holds  that  one  person  could  not  go  upon  the  land  of 
!  another  for  the  purpose  of  making  an  appropriation  of  water, 

except  by   condemnation   proceedings. 

However,  the  rule  laid  down  in  that  case  was  subsequently 
:;  modified  by  the  Supreme  Court  of  this  state  in  the  case  of 
';  Connolly  v.  Harrcl,  102  Mont.  295,  57  P.  (2d)  781,  where  the 

court  says: 

"In  the  case  of  Scott  v.  Jardine  Gold  Mining  &  Milling 
Co.,  79  Mont.  485,  257  P.  406,  410,  it  was  said:  'It  is 
settled  law  that  one  may  not  acquire  a  water  right  on  the 
land  of  another  without  acquiring  an  easement  in  the  land.' 
The  following  cases  are  cited  as  supporting  the  statement: 
Prentice  v.  McKay,  38  Mont.  114,  98  P.  1081;  Smith  v. 
Denniff,  24  Mont.  20,  60  P.  398,  50  L.R.A.  72>7,  741,  81 
Am.  St.  Rep.  408,  and  Warren  v.  Senecal,  71  Mont.  210, 
228  P.  71." 

;j;      5j;      sjc      >};      ^ 

"We  conclude  that  the  attempted  appropriations  of  the 
defendants  made  under  a  license  from  Jensen  to  use  his 
ditch  and  point  of  diversion  were  valid  appropriations.  The 
general  expressions  found  in  the  previous  decisions  of  this 
court  mentioned,  supra,  are  hereby  limited  to  cases  of  tres- 
pass." 

Therefore,  under  the  present  rule  of  our  court,  anyone  may 
make  an  appropriation  in  a  reservoir  of  diffused  surface  water 
upon  the  lands  of  another  unless  he   is  a  trespasser. 

Here,  it  is  apparent  that  The  Texas  Company  was  not  a 
trespasser  on  section  22>,  but  entered  the  section  and  had  pos- 
session of  the  surface  thereof  by  virtue  of  the  reservation  of 
the  Northern  Pacific  Railway  Company  in  the  deed  by  it  to 
Mr.  Russell's  predecessor-in-interest,  and  likewise  under  the  oil 
and  gas  lease  from  the  Northern  Pacific  Railway  Company  to 
it.  Therefore  it  is  our  contention  that  The  Texas  Company  law- 
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fully  appropriated  and  owned  the  water  impounded  by  it  in  the 
reservoir  constructed  by  it  in  section  23. 
b.  Scoria  or  Rock. 

As  to  the  scoria  and  rock  taken  from  section  23  and  used 
in  the  building  of  roads  constructed  thereon,  which  roads  were 
used  by  The  Texas  Company  in  its  operations  on  the  same  • 
section,  the  evidence  established  that  The  Texas  Company  used 
190  cubic  yards  of  such  materials  in  the  construction  of  roads 
on  section  23   in  connection  with   its  operations  thereon. 

The  witness  Lillis,  without  being  qualified,  testified  that  in 
his  judgment  the  value  of  the  materials  (rock  or  scoria)  in 
that  particular  instance  was  largely  due  to  its  availability,  ac- 
cessibility and  closeness  to  its  use,  and  50^  a  cubic  yard  would 
probably  cover  that  as  the  value  of  the  material  in  the  quarry 
from   which  it  was   taken   (Tr.  p.   184). 

Here  again  the  witness  bases  his  judgment  as  to  the  market 
value  of  such  materials  on  what  he  considers  the  value  thereof 
to  The  Texas  Company,  — not  on  the  reasonable  market  value 
of   the   material   in  place   on   the   premises. 

In  its  Findings  of  Fact  and  Conclusions  of  Law  herein,  tlie 
lower  court  does  not  determine  the  value  of  the  scoria  or  rock 
taken  from  said  section  23  by  The  Texas  Company,  holding 
that  this  rock  was  taken  from  the  23.67  acres,  for  the  taking 
of  which  plaintiff  (Russell)  is  being  compensated,  and  no  addi- 
tional damage  by  reason  of  the  use  of  the  rock  is  shown  (Tr. 
p.  124). 

It  is  our  opinion  that  the  reasonable  market  value  of  such 

scoria  or  rock  is  established  by  the  witness  Tommie  Bliss  when    , 

he  testified  as  follows:  ' 

"Q.  Did  your  company  have  occasion  to  buy  any  of  the 
local  scoria,  or  country  rock,  for  use  in  anv  roads? 
A.  Yes. 
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"Q.  About  when  was  that,   if  you  remember? 

"A.  When  this  by-pass  road  was  buih  around  22),  section 
23,  we  deah  with  Mr.  A.  R.  Newton  for  scoria  to 
be  taken  off  of  his  section  22,  and  we  dealt  with  him 
at  five  cents  per  yard. 

"Q.  Is  that  what  you  paid  Mr.   Newotn   for  the  rock  in 
place?     A.  That's  right." 
(Tr.  pp.  220-221.) 

Therefore  we  contend  that  the  allowance  of  $237.60  to  Mr. 

jRussell    by    the   court    in   its    Findings    and    Judgment,    as    the 

lamount  Mr.  Russell  is  entitled  to   for  the  use  of  the  surface, 

scoria  and  rock  by  The  Texas  Company  in  connection  with  its 

•operations  upon  section  23,  is  proper,  and  the  only  amount  that 

[pir.  Russell  could  be  entitled  to  under  any  theory  of  the  case. 

in.  Third  Issue: 

Cross  Appeal  by  The  Texas  Company  from  the  De- 
cree in  this  case  awarding  Russell,  the  Cross-Appellee, 
the  sum  of  $3600.00. 

The  decree  herein  awards  Russell  a  judgment  against  The 
Texas  Company  for  $3600.00  "under  a  contract  between  plain- 
:iff  and  the  defendant  The  Texas  Company."  (Tr.  p.  128). 

The  facts  in  this  case,  as  to  which  there  is  no  dispute,  are 
hat  in  the  spring  of  1952  The  Texas  Company,  proceeding 
nder  the  terms  of  an  oil  and  gas  lease  covering  Section  23, 
n  Twp.  17  N.,  Rge.  53  E.,  entered  into  the  possession  of  that 
lection  for  the  purpose  of  drilling  an  oil  and  gas  well  thereon 
tnd  in  connection  with  such  operation  used  23.67  acres  of  the 
lurface  of  the  said  section  23,  which  surface  belonged  to  Rus- 
ell,  the  cross-appellee  herein. 

On  or  about  April  17,  1952,  The  Texas  Company  constructed 
\  dam  creating  a  reservoir  on  said  land,  in  which  it  gathered 

1 

Ind  impounded  surface  water  coming  down  the  hill  from  section 
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26  in  the  same  township  and  range,  and  used  about  15,00C 
barrels  of  that  water  for  drilling  operations  in  section  22  be-j 
tween  September  14,  1952,  and  November  12,  1952.  No  water 
was  ever  taken  from  section  23  for  use  on  either  section  23. 
or  section  22  or  any  other  land   (Tr.  p.  74). 

It  is  further  admitted  that  cross-appellee,  The  Texas  Com- 
pany, used  the  roads  constructed  by  it  on  section  23  for  access 
to  sections  22  and  26  until  November  22,  1952  (Tr.  p.  94). 

The  judgment  for  $3600.00  against  The  Texas  Company  isi 

based  upon  the  alleged  contract  between  Russell  and  The  Texas . 

Company  is  based  upon  the  alleged  contract  between   Russell ; 

and  The  Texas  Company,  arising  by  reason  of  the  letter  from  i 

Vaughan,   Brandlin   &  Wehrle  to   The  Texas   Company   dated 

October  28,   1952.  Therein  it  was  stated : 

"This  conduct  by  you  over  the  period  of  the  past  sixty 
days  constitutes  a  wilful  trespass  and  conversion  for  which 
there  is  no  authority'  in  law  or  fact.  Compensation  for  such 
trespass  at  the  rate  of  $150.00  per  day  is  hereby  demanded 
by  return  remittance. 

"Demand  is  made  that  3'ou  forthwith  cease  and  termi- 
nate your  said  use  of  the  roadways,  water  and  materials. 

"Mr.  Theodore  B.  Russell  is  willing  to  permit  you  a  re- 
vocable license  to  continue  the  use  to  the  extent  that  the 
same  has  existed  over  the  past  period  upon  your  payment 
to  him  of  tlie  sum  of  $150.00  per  day  for  each  day  that 
such  use  continues,  the  said  sum  to  be  payable  daily.  Your 
continued  use  of  the  roadway,  water  and/or  materials  will 
constitute  your  acceptance  of  this  revocable  permit.  Your 
remittance  should  be  made  to  Mr.  Theodore  B.  Russell, 
2422  Forest  Drive,  Des  Moines  12,  Iowa."   (Tr.  p.  86). 

This  letter  was  not  answered  by  The  Texas  Company  until 

that  company  wrote  to  Mr.   Russell's  attorneys  under  date  of 

December   16,    1952,   wherein  ]\Ir.   Will,  who  signed  the  letter 
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on  behalf  of  The  Texas  Company,  refused  to  consider  the  offer 
made  by  Mr.  Russell  (Tr.  p.  82). 

As  pointed  out  above,  it  is  the  contention  of  counsel  for  Mr. 
! Russell  that  the  continued  use  of  the  surface  of  section  23  by 
The  Texas  Company  in  connection  with  its  operations  on  the 
; adjacent  sections  22  and  26  constituted  an  acceptance  of  the 
I  offer  made  on  behalf  of  Mr.  Russell  by  his  attorneys,  and  re- 
sulted in  a  contract  between  the  parties  whereby  The  Texas 
; Company  agreed  to  pay  Mr.  Russell  at  the  rate  of  $150.00  per 
day  for  each  day  thereafter  that  The  Texas  Company  so  used 
the  surface  of  section  23  in  connection  with  its  operations  on 
adjacent  sections. 

The  letter  from  Mr.  Russell's  attorneys  above  referred  to 
was  dated  October  28,  1952,  and  assuming  that  it  was  mailed 
on  that  day,  should  have  been  received  by  The  Texas  Company 
not  earlier  than  October  30,  1952.  The  "court  found :  "That 
from  and  after  the  30th  day  of  October,  1952,  and  up  to  and 
including  November  22,  1952,  the  said  defendant  continued 
using  the  roadways,  water  and  rock  from  plaintiff's  said  lands 
in  connection  with  its  operations  on  adjacent  lands,  and  thereby 
accepted  plaintiff's  offer  of  a  revocable  license  at  the  rate  of 
$150.00  per  day;  that  said  defendant  used  the  roadways,  water 
and  rock  upon  plaintiff's  said  lands  in  connection  with  its  oper- 
ations on  adjacent  lands  under  said  revocable  license  for  a  period 
of  24  days."  (Finding  of  Fact  No.  XIV,  Tr.  p.  116.) 

That  Finding  is  incorrect  in  some  particulars.  The  only  evi- 
dence in  the  record  as  to  the  extent  of  the  use  of  section  23 
by  The  Texas  Company  of  water  and  scoria  from  said  section 
23  is  found  in  the  admission  of  The  Texas  Company  in  answer 
to  Russell's  interrogatory  at  page  74  of  the  Transcript  where 
it  is  stated  that  no  water  was  taken  from  the  dam  in  Section 
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23  for  the  use  on  adjoining  lands  in  Sections  22  or  26  aftei 
November  12,  1952,  and  no  scoria  or  rock  was  taken  froir 
Section  23   for  use  on  other  lands  after  October   31,    1952. 

Likewise  the  admission  of  The  Texas  Company,  in  reply  to 
interrogatory  of  Russell  conceded  that  The  Texas  Company, 
ceased  its  use  of  the  roadways  over  and  across  section  23  as; 
a  means  of  access  to  lands  in  sections  22  and  26  on  Novemberi 
22,   1952.   {Tr.  p.  94). 

Mr.  Russell's  offer  to  The  Texas  Company,  contained  in  the 
letter  from  his  attorneys  above  referred  to,  was  that  he  wasi 
willing  ''to  permit  3'ou  (The  Texas  Company)  a  revocable  li- 
cense to  continue  the  use  to  the  extent  that  the  same  has  existed' 
over  the  past  period  upon  your  payment  to  him  of  the  sum  of 
$150.00  per  day  for  each  day  that  such  use  continues,  the  said 
sum  to  be  payable  daily.  Your  continued  use  of  the  roadways, 
water  and/or  materials  will  constitute  your  acceptance  of  this 
revocable  permit." 

It  is  our  contention  that  the  use  of  the  roadways  over  Section 
2?)  and  the  water  produced  and  impounded  on  Section  2?>  in 
the  operations  of  The  Texas  Company  on  adjacent  sections  after 
October  30,  1952,  constituted  no  consideration  whatever  for 
the  alleged  promise  by  The  Texas  Company  to  pay  Russell 
$150.00  per  day. 

In  the  first  place,  Russell  was  granted  judgment  against  the 
Company  for  the  full  market  value  of  23.67  acres  of  Section 
23  used  by  The  Texas  Company  in  its  operations  on  Section 
23  and  that  acreage  belonged  to  The  Texas  Company  so  long 
as  it  was  operating  thereon  and  the  roads  being  constructed. 
The  use  thereof  by  The  Texas  Company  constituted  no  addi- 
tional burden  on  Russell. 

Insofar  as  the  surface  waters  impounded  on  Section  2c>  were 
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concerned,  as  we  pointed  out  above,  that  water  belonged  to 
The  Texas  Company  and  could  be  used  by  that  Company  at 
any  place  or  location  that  it  saw  fit  without  creating  an  obli- 
gation  of  any  kind   to   Mr.    Russell   therefor. 

As  pointed  out  above,  no  scoria  or  rock  taken  from  Section 
23  was  used  by  The  Texas  Company  on  adjacent  lands  after 
the  receipt  of  the  letter  of  October  28,  1952.  Therefore,  there  was 
no  consideration  of  any  kind  for  the  alleged  promise  by  The 
Texas  Company  to  pay  Mr.  Russell  $150.00  per  day  for  such  use. 

Further,  it  appears  from  the  testimony  of  Mr.  Ekland  that 
at  all  of  the  times  mentioned  he  occupied  Section  23  under  a 
lease  from  Mr.  Russell  covering  all  of  Section  23  (Tr.  p.  223). 
Therefore,  if  anyone  was  entitled  to  collect  any  rental  or  com- 
pensation for  use  of  the  23.67  acres  of  the  surface  of  said  sec- 
tion, it  would  be  the  tenant  Ekland,  not  Mr.   Russell. 

In  any  event,  whether  The  Texas  Company  was  entitled  to 
the  use  of  the  roads  in  Section  23  and  water  from  the  reservoir 
on  Section  23  in  connection  with  its  operations  on  adjacent  lands, 
Mr.  Russell  was  not  entitled  to  any  compensation  therefor. 

In  addition  to  the  fact  that  appellant  Russell  had  already 
leased  the  surface  to  Bert  Ekland  for  grazing  purposes,  and 
could  not  therefore  impose  a  contract  upon  The  Texas  Com- 
pany, and  in  addition  to  the  fact  that  he  is  attempting  to  im- 
pose an  unconscionable  contract  of  $3,600  for  24  days'  use  of 
1.86  acres  of  road,  for  which  his  own  evidence  indicates  the 
reasonable  value  would  be  a  total  of  $48,  we  submit  that  there 
is  no  evidence  of  any  intention  upon  the  part  of  The  Texas 
Company  by  continuing  to  use  the  1.86  acres  of  road  to  thereby 
enter  the  unconscionable  contract  which  appellant  Russell  now 
attempts  to   impose. 

Our  only  user  wrongfully  after  the  letter  of  October  28,  1952, 
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was  mailed,  was  the  1.86  acres  of  roads.  For  55  days  of  use  o 

all  of  the  roads  before  October  28,  the  appellant  claims: 

"The  only  testimony  before  the  court  as  to  the  valud; 
of  the  use  of  the  roads  for  access  to  defendant  The  Texas:; 
Company's  operations  on  lands  other  than  the  lands  of  thei 
plaintiff,  is  the  testimony  of  Mr.  Lillis,  who  testified  thatr 
the  use  of  these  roads  should  be  reckoned  at  at  least  $2.0CL 
per  day.  (R.  182)  This  testimony  was  not  disputed  on 
contradicted.  The  Texas  Company,  having  commenced  itsi' 
use  of  these  roads  for  operations  on  lands  other  than  those;- 
of  the  plaintiff  on  September  3,  1952,  plaintiff's  recoveryii 
for  the  use  of  the  roads  up  to  the  time  of  the  letter  of 
October  28,  should  have  been  $110."  (Appellant's  brief, I 
p.  41).  , 

And  yet,   for  the  24  days  thereafter  between  October  30  and  ii 
November  22,  for  which  the  value  of  the  use  according  to  ap-  i 
pellant's  own  evidence  would  be  a  total  of  $48,  appellant  was 
awarded  and  claims  a  total  of  $3600. 

Summarizing  the  facts,  the  defendants  had  a  legal  right  to 
enter  and  use  the  surface  of  Section  23  for  operations  on  Sec- 
tion 2?>.  Appellant  Russell  had  already  leased  the  surface  of 
these  lands  to  Bert  Ekland,  and  had  no  right  to  impose  a  con- 
tract for  such  use  upon  the  defendants.  There  were  no  prior 
business  dealings  between  the  parties  which  would  indicate  that 
continued  use  of  the  roads  until  a  new  road  had  been  built 
would  constitute  an  acceptance  or  consent.  When  notified  to 
stop  using  the  roads,  The  Texas  Company  constructed  a  new 
roadway  around  Section  23,  and  then  ceased  use  of  such  road. 
By  letter  dated  December  16,  1952,  The  Texas  Company  ex- 
pressly rejected  the  unconscionable  offer.  The  plaintiff  in  his 
own  pleading  by  asking  for  an  injunction  indicates  there  was 
no  such  contract.  It  is  unreasonable  to  assume  that  The  Texas 
Company  intended  to  consent  to  pay  a  total  of  $3600,   when 
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the  reasonable  value   of  the  use   according  to   appellant's   own 

testimony  was  a  total  of  $48. 

Montana  Statutes  Pertinent. 

Montana   Statutes  Pertinent.   Appellant   relies   solely   on   the 

•provisions  of  Section   13-320.   That  section,  however,  must  be 

iread  in  conjunction  with  the  other  sections.  Other  sections  in- 

i 

idicate  that  before  performance  of  the  conditions  of  a  proposal 

can  be  considered  an  acceptance,  there  is  an  additional  require- 
ment, and  that  is  that  there  was  thereby  an  intention  to  accept 
ithe  proposal  and  make  the  contract.  Such  is  suggested  by  the 
provisions  of  Section  12-317,  R.C.M.  1947,  in  which  our  code 
kpecifies  that  consent  can  be  communicated  with  effect  only  by 
some  act  of  the  party  contracting  "by  which  he  intends  to  com- 
municate it,  or  which  necessarily  tends  to  such  communication." 
•jSuch  is  the  rule  recognized  by  the  Restatement  .of  Law  Con- 
tracts, by  the  opinion  of  the  faculty  of  the  Montana  State  Uni- 
Iversity  Law  School,  which  wrote  the  "Montana  Annotations 
fo  the  Restatement  of  the  Lazv  of  Contracts,"  by  IVilliston,  and 
by  general  authorities. 

Montana  statutes  particularly  pertinent  are: 

"13-102.    Essential  elements  of  contract.    It   is  essential 
to  the  existence  of  a  contract  that  there  should  be : 
"1.   Parties  capable  of  contracting; 

2.  Their  consent; 

3.  A  lawful  object;  and 

4.  A  sufficient  cause  or  consideration." 

"13-301.  Essentials  of  consent.  The  consent  of  the  par- 
ties to  a  contract  must  be : 
"1.  Free; 

2.  Mutual ;  and, 

3.  Communicated  by  each  to  the  other." 

"13-317.   Communication  of  consent^  Consent  can  be  com- 
municated with  effect  only  by  some  act  or  omission  of  the 
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party  contracting,  by  which  lie  contends  to  communicate  it, 
or  which  necessaril}-  tends  to  such  communication. 

"13-318.  Mode  of  communicating  acceptance  of  pro- 
posal. If  a  proposal  prescribes  an}^  conditions  concerning 
the  communication  of  its  acceptance,  the  proposer  is  not 
bound  unless  they  are  conformed  to;  but  in  other  cases- 
any  reasonable  and  usual  mode  may  be  adopted." 

"13-319.  When  communication  deemed  complete.  Con-: 
sent  is  deemed  to  be  fully  communicated  between  the  parties  i 
as  soon  as  the  party  accepting  a  proposal  has  put  his  ac-i 
ceptance  in  the  course  of  transmission  to  the  proposer,  ini 
conformity  to  the  last  section." 

"13-320.  Acceptance  by  performance  of  conditions.  Per-; 
formance  of  the  conditions  of  a  proposal,  or  the  acceptance : 
of  the  consideration  offered  with  a  proposal,  is  an  accept- 1 
ance  of  the  proposal." 

Section  55  of  the  Restatement  of  the  Lan'  of  Contracts  pro- 
vides : 

"ACCEPTANCE  OF  OFFER  FOR  UNILATERAL 
CONTRACT;  NECESSITY  OF  INTENT  TO  ACCEPT. 

"If  an  act  or  forbearance  is  requested  by  the  offeror  as 
the  consideration  for  a  unilateral  contract,  the  act  or  for- 
bearance must  be  given  zvith  the  intent  of  accepting  the 
offer."   (Italics  supplied.) 

With  respect  to  that  section,  the  Montana  Annotation  states: 

"Sec.   55.    Acceptance  of  offer  for  unilateral  contract; 
necessity  of  intent  to  accept. 

"No  case  found.  The  rule  accords  with  the  language  of 
cases  involving  bilateral  contract  which  say  that  there  must 
be  mutual  assent  to  form  a  contract,  or  that  the  parties 
must  give  their  free  and  voluntary  assent  to  the  terms. 
(Citing  cases.)  But  in  accord  with  Sections  20  and  23  of 
the  Restatement,  J.  Neils  Lumber  Co.  v.  Farmers'  Lumber 
Co.,  supra,  indicates  that,  despite  the  statement  made  to 
the  contrary,  in  a  bilateral  contract  it  is  not  necessary  that 
the  party  intend  to  accept  an  offer  provided  he  has  mani- 
fested an  intention  to  accept.  Section  55  in  reality  there-j 
fore  lays  down  an  additional  requirement  of  accepting  tl 
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offer.'  Since  an  act  is  equivocal  it  seems  reasonable  to  re- 
quire proof  of  intent." 

Section  72,  Volume  One,  Restatement  of  Contracts,  provides: 

"Sec.  72.  ACCEPTANCE  BY  SILENCE  OR  EXER- 
CISE OF  DOMINION. 

"(1)  Where  an  offeree  fails  to  reply  to  an  offer,  his 
silence  and  inaction  operates  as  an  acceptance  in  the  fol- 
lowing cases  and  in  no  others : 

(a)  Where  the  offeree  with  reasonable  opportunity  to 
reject  offered  services  takes  the  benefit  of  them 
under  circumstances  which  would  indicate  to  a  rea- 
sonable man  that  they  were  offered  with  the  expec- 
tation of  compensation. 

(b)  Where  the  offeror  has  stated  or  given  the  offeree 
reason  to  understand  that  assent  may  be  manifested 
by  silence  or  inaction,  and  the  offeree  in  remaining 
silent  and  inactive  intends  to  accept  the  offer. 

(c)  Where  because  of  previous  dealings  or  otherwise, 
the  offeree  has  given  the  offeror  reason  to  under- 
stand that  the  silence  or  inaction  is  intended  by  the 
offeree  as  a  manifestation  of  assent,  and  the  offeror 
does  so  understand."   (Sec.  72,  Pp.  77) 

The  Montana  Annotation  states: 

"Clause  (b).  No  authority  found  but  reasonable.  See 
See  Williston,  Contracts,  Sec.  9LA..  If  the  offeree  may 
remain  silent  with  no  intention  to  accept  there  will  be  no 
contract, 

"Clause  (c).  No  case  found.  See  Williston,  Contracts, 
Sec.  91." 

Williston  on  Contracts,  Revised  Edition,  is  very  helpful.  He 

states : 

a.  "Sec.  64.    Necessity  of  acceptance. 

"Acceptance  of  an  offer  is  necessary  to  create  a  simple 
contract,  since  it  takes  two  to  make  a  bargain.  *  *  *" 

(Vol.  1,  pp.  189) 

b.  "Sec.  67.  An  intention  not  to  accept  may  prevent  the 
formation  of  a  contract  where  words  or  acts  are  am- 
biguous. 


"Though  if  an  offeree  of  a  bilateral  contract  shoulc'; 
say,  'I  accept  the  offer,'  he  would  not  thereafter  be  al- 
lowed to  say  that  his  words  were  not  an  acceptance  be- 
cause he  did  not  really  intend  to  accept  the  offer,  yel 
where  an  act  is  requested  by  the  offeror  and  performedi 
by  the  offeree,  it  may  be  shozvn  that  the  performance  of\ 
the  act  did  not  indicate  assent  to  the  offer.  Even  though' 
the  offeree  knew  of  the  offer,  he  may  if  he  choses,  dci; 
the  act   requested   and   still   refuse   to   accept   the   offer.' 
Thus,  in  case  of  an  offer  of  reward  for  the  finding  oii 
a  watch,  the  finder  may  state  that  though  he  returns  thei; 
watch,  he  does  not  accept  the  offer.   And  even  though;' 
he  makes  no  such  express  disclaimer,  it  is  still  true  that?, 
the  finding  and   return   of  the  watch   is   an   ambiguous r 
act  which  may  mean  assent  to  the  offer,  or  which  mayii 
mean  merely  that  the  finder  is  sufficiently  honest  to  re-i^! 
turn  property   which   does   not  belong   to   him,    without: 
desiring  a  reward.   The  act  may  mean  either  of  these - 
things.  If  in  a  particular  case  it  indicates  assent  to  the 
offer,  there  is  a  contract;  but  it  may  be  evident,  when 
all  the  facts  are  knozvn,  that  the  act  did  not  mean  assent 
to  the  offer.  In  that  event  there  is  no  contract." 

(Sec.  67,  Pp.  191,  Vol.  One.) 

"Sec.    91.     When   silence   and    inaction   may   amount  to  i 
assent. 

"Generally  speaking  an  offeree  need  make  no  reply 
to  offers,  and  his  silence  and  inaction  cannot  be  con- 
strued as  an  assent  to  the  offer;  but  the  relations  be- 
tween the  parties  or  other  circumstances  may  have  been 
such  as  to  have  justified  the  offeror  in  expecting  a  reply, 
and,  therefore,  in  assuming  that  silence  indicates  assent 
to  his  proposal.  Such  cases  may  be  thus  classified : 

JJJ  5}C  5jS  ^ 

"(2)  Where  the  offeror  has  stated  or  given  the  offeree 
reason  to  understand  that  assent  may  be  manifested  by 
silence  or  inaction  ,and  the  offeree  in  remaining  silent 
and  inactive  intends  to  accept  the  offer. 

"(3)  Where  because  of  previous  dealings  or  other- 
wise, the  offeree  has  given  the  offeror  reason  to  under- 
stand that  the  silence  or   inaction  was   intended  by  the 
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offeree  as  a  manifestation  of  assent,  and  the  offeror  does 
so  understand. 

5)C  *  HS  *" 

(Sec.  91,  Pp.  279,  Vol.  One.) 

"Sec.  9 IB.    Silence  or  inaction  with  intent  to  accept. 

"Even  where  the  offeror  is  not  justified  in  under- 
standing the  offeree's  silence  as  an  acceptance,  a  line 
of  argument  which  has  not  been  formally  stated  in  the 
cases  may  be  advanced  to  indicate  that  mere  silence, 
though  unaccompanied  by  any  act,  may  amount  to  an 
caceptance  if  the  offeror  requested  that  mode  of  indi- 
cating assent,  and  assent  zvas  hi  tended  by  the  offeree. 
When  an  offer  is  made  to  one  who  remains  silent,  the 
silence  may  be  due  to  a  variety  of  causes.  It  is  clear 
that,  whatever  may  have  been  the  offeree's  state  of  mind, 
no  contract  can  be  made  unless  the  offer  stated  that  the 
offeror  would  assume  assent  in  case  the  offeree  made 
no  reply.  But  if  the  offer  does  so  state,  the  offeree's  si- 
lence is  ambiguous,  and  may  doubtless  be  shozvn  not  to 
to  have  meant  assent.  Certainly  the  offeree  may  zvith 
iiiiniunity  keep  silent  if  he  chooses  without  becoming 
charged  ivith  a  contract.  *  *  * 

"Such  silence  will  not  establish  a  contract  unless  the 
silent  offeree  means  his  silence  to  indicate  assent.  *  *  *" 

"Sec.  91C.    Authorization  by  the  offeree  to  treat  his  si- 
lence as  assent. 

"The  converse  of  the  situation  referred  to  in  the  pre- 
ceding section  is  also  possible.  The  offeree  may  authorize 
the  offeror  to  regard  silence  as  an  acceptance  of  his  offer. 
Such  authorization  is  not  likely  to  be  given  in  express 
terms,  but  the  conduct  of  the  offeree  in  previous  deal- 
ings or  in  earlier  stages  of  the  existing  negotiation  may 
have  justified  the  offeror  in  understanding  silence  as 
assent.  If  he  does  so  understand  there  is  a  contract.  It 
is  for  this  reason  that  the  silent  retention  of  a  statement 
of  account  between  the  parties  may  often  indicate  assent 
to  the  correctness  of  the  statement  and  furnish  the  basis 
for  an  account  stated. 

"Evidence  of  usage  in  a  particular  trade  has  been  held 
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admissible   with  other  circumstances  to   prove  assent  a 
justifiable  inference  from  silence. 

"A  further  extension  of  this  doctrine  is  developing  in 
the  cases,  — that,  where  an  offeree  solicits  the  offer, 
this,  in  the  light  of  the  relations  of  the  parties  or  others 
surrounding  circumstances,  may  justify  the  offeror  as; 
a  reasonable  man  in  interpreting  the  offeree's  silence^ 
after  receiving  the  offer  as  acceptance." 

(Sec.  91B,  Pp.  284, 
Sec.  91C,  Pp.  286,  Vol.  One.). 

The  situation  we  have  before  us  is  one  in  which  The  Texas  i 
Company  rightfully  constructed  and  used  roads  upon  the  prop-, 
erty  of  appellant  Russell.   Insofar  as  a  very  small  portion  of) 
these  roads   (1.86  acres)   is  concerned,   it  was  used  as  a  con-i 
necting  road  for  oil  and  gas  developments  in  other  lands.  Rus-; 
sell,  who  claims  the  reasonable  rental  value  is  $2.00  per  day, 
thereupon  attempted  to  force  this  use  into  the  status  of  an  ex- 
press contract,   on  his  terms,  by  declaring  that  rental  charges 
of  $150  per  day  would  be  made  of  The  Texas  Company  for 
use  of  the  roads,  with  continued  use  of  the  road  being  inter- 
preted by  him  as  assent,  or  acceptance  of  his  "offer"  b}^  The 
Texas  Company;  and  with  no  showing  whatever  of  any  intent 
on  the  part  of  The  Texas  Company  to  thereby  accept  his  terms. 

It  is  readily  acknowledged  that  Russell  may  bring  an  action 
ex  contracto  for  the  reasonable  value  of  the  use  of  his  prop- 
erty. But  he  may  not  convert  the  use  into  an  express  contract 
calling  for  a  daily  rate  of  payment  of  his  own  choosing,  which 
sum  might  as  well  have  been  $15,000  a  day  as  $150  a  day,  if 
he  is  right,  and  which  realization  must  necessarily  lay  bare  the 
fundamental  vice  in  his  contentions.  Indeed,  if  Russell  is  right, 
any  householder  might  affix  an  enormous  contractual  obliga- 
tion upon   a   continued   trespass   crossing   of   his   yard   after  a 
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|of  other  outrageous  examples  almost  without  end. 

The  situation  created  by   Russell   is   deceptive.    It   looks   like 
normal   offer   and   acceptance    in   a   unilateral    form   of   con- 
itract.  The  defect  is  found  in  the  unreasonableness  of  assuming 
Intent  to  accept. 

ji    The  meaning  of  this  rule  is  clearly  demonstrated  by  two  Cali- 
fornia  cases.    (Note   that   the    Montana   statutes    quoted    above 
Were  taken  from  California.  These  two  cases  may  well  be  the 
only  American  decisions  dealing  with  this  type  of  claim.  If  so, 
[and  research  makes  it  appear  likely  that  it  is  so,  it  would  appear 
mat  few  litigants  have  been  encouraged  to  press  the  legal  posi- 
tion here  assumed  by  Russell,   for  most  attorneys  have  at  one 
lime  or  another  seen  the  groundwork  of  this  type  of  claim  laid.) 
In  the  case  of  Wright  v.  Sonoma  CoiDity   (Cal.),  105  Pac. 
W9,  the  Supreme  Court  of  California  was  confronted  with  a 
;ituation   where  tlie  defendant  continued  to  use  water   from  a 
:ertain  well  even  after  the  California  Supreme  Court  had  de- 
ermined   that   the   water  belonged   to   plaintiff   and   defendant 
lad  no  rights  therein.  This  continued  use  of  water  was  in  the 
'ace  of  plaintiff's  declaration  that  $50.00  per  day  for  the  use 
)f  such  water  would  be  charged   in   the  event   defendant   dis- 
regarded a  notice  to  cease  using  the  water.  Plaintiff  rested  his 
vhole   case   upon   an   express   contract   thereby   created   to   pay 
550.00  per  day.  The  Supreme  Court  of  California  said,  in  an- 
;wer  to  plaintiff's  contentions : 

"The  provisions  therein  to  the  effect  that  the  owners 
demand  $50.00  for  each  and  every  day  on  which  the  notice 
to  refrain  from  taking  water  is  violated  cannot  be  con- 
strued as  a  proposition  to  sell  water  at  that  rate.  It  amounted 
to  no  more  than  a  notice  of  the  amount  of  damage  that 
the  owners  would  claim  for  the  taking  of  the  water  with- 
out their  consent.  And  the  taking  of  the  water  by  defend- 


—38— 

ant  under  the  circumstances  shown,  even  after  the  decisior 
of  the  Supreme  Court  in  regard  to  the  relative  rights  oi 
the  parties  became  known  to   it,  cannot  be  held  to  show 
any  acceptance  by  it  of  the  proposition  to  sell  the  water 
for  a  specified  price.   The  cases  cited  by  learned  counsel- 
for  plaintiff  in  this  regard  are  all  cases  in  which  the  con- 
duct of  the  party  was  such  as  to  afford  reasonable  evidenceil 
of  his  consent  to  a  proposition  theretofore  made.   So  far; 
as  any  right  to  compensation  for  water  actually  taken  is; 
concerned,  which  is  the  only  right  asserted  in  this  action,! 
as  was  said  by  the  learned  trial  judge,  'the  only  claim  open: 
to  plaintiff,  was   for  the  reasonable  value  of  the  water.'r; 
No  such  claim  has  been  asserted;  the  plaintiff,  both  in  his; 
complaint   and   throughout   the   proceeding,    relying   exclu-i 
sively  on  his  claim  that  there  was  an  express  contract  for; 
$50.00  for  each  day  on  which  water  was  used  from  saidi' 
well." 

In  the  case  of  Sherman  v.  Associated  Tel.  Co.,  Ltd.   (Cal.\ 
A  pp.),  224  P.   (2d)   847,  the  Court  had  before  it  a  situation 
where  defendant  had  erected  wires  which  extended  beyond  the ' 
boundary  of  its  easement  along  the  boundary  of  plaintiff's  prop-  i 
erty  and  overhung  plaintiff's  property,   thereby  constituting  a 
trespass.   Among  other   things   plaintiff   notified   defendant  to  i 
remove  the  wires  overhanging  the  property  within  three  days 
and  unless  the  wires  were  removed  plaintiff  would  charge  the 
dfendant  $25.00  pr   day   for  each   day   the   wires   rmained  on 
plaintiff's  property.  The  court  pointed  out  that  the  most  that 
plaintiff  was  entitled  to  was  the  reasonable  value  of  the  use 
and  occupation  of  the  property  and  rejected  his  attempt  to  com- 
pel defendant  into  an  express  contract  of  this  nature.  The  case 
of   Wright  V.  Sonoma  County  was  cited  as  precedent  for  the 
holding. 

See  also:  17  C.J.S.  Contracts,  Sec.  41e; 
12  Am.  Jur.  Contracts,  Sec.  43. 

We  respectfully  submit  the  undisputed  evidence  affirmatively 
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lliscloses  that  appellant  Russell  had  already  leased  the  surface 
0  Bert  Ekland,  and  there  is  no  showing  that  he  had  any  power 
r  authority  to  contract  to  let  The  Texas  Company  use  it.  Ap- 
dlant  Russell  claims  he  is  entitled  to  the  reasonable  value  of 

Ihe  use  for  the  55  days  between  September  3  and  October  28 

|t  $2  per  day,  or  $110.00,  but  at  the  rate  of  $150.00  per  day 
or  the   24   days   thereafter   until    November   22,   or   $3600.00. 

{There  is  no  proof  whatsoever  of  any  intent  on  the  part  of  The 
exas  Company  to  accept  these  unconscionable  terms  by  the 
ontinued  user  until  the  new  road  could  be  completed.  There  is 
o  evidence  of  any  prior  dealings  between  the  parties  that  would 

Justify  such  inference.  There  was  no  contract.  Appellant  Russell 
an  recover  only  what  he  has  proved  by  competent  evidence,  if 

.Inv,  to  be  the  reasonable  value  of  the  wrongful  use. 

J      .  .  . 

t'jl  Finally,  the  following  rule  is  expressed  in  the  work  on  Con- 

|;racts,  Corpus  Juris  Sccundiun,  Volume  17  at  page  475  thereof 

s  follows: 

"Where  the  inadequacy  is  so  gross  as  to  shock  the  con- 
science and  common  sense  of  all  men,  it  may  amount  both 
at  law  and  in  equity  to  proof  of  fraud,  oppression,  and 
undue  influence.  So,  while  it  is  ordinarily  stated  to  be  the 
rule  at  law  that  the  adequacy  of  consideration  is  not  ma- 
terial, as  shown  supra  Sec.  217,  a  court  of  law,  where  the 
contract  is  unreasonable  and  unconscionable,  may  give  a 
party  who  sues  for  the  breach,  not  what  the  other  party 
romised  to  pay,  but  only  what  plaintiff  is  honestly  and 
equitably  entitled  to." 

^his  rule   is  supported  by  the   following  cases : 

Hume  V.  U.  S.,  132  U.  S.  406,  10  S.  Ct.  134; 

Mandel  v.  Lichman,  N.  Y.,  100  N.  E.  (2d)  149; 

Herbert  v.  LankersJiiiu,  CaL,  71  P.   (2d)  221; 

Soz'a  v.  First  National  Bank  of  Ferndale,  Wash., 
138  P.    (2d)    181; 
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Hanks  V.  McNeil  Coal  Corporation,  Colo.,  l\ 
P.   (2d)  256; 

Stieflerv.  McCullough,  hid.,  174  N.  E.  823; 

Woods  V.  Griffin,  Ark.,  163  S.  IV.  (2d)  322. 

Even  if  there  was  any  consideration  whatever  for  the  agree-; 

ment  alleged  to  have  been  created  by  the  letter  dated  October 

28,  1952,  from  Mr.  Russell's  attorneys  to  The  Texas  Company.! 

followed  by  the  continued  use  of  the  roads  and  water  producec^ 

on  Section  23  in  connection  with  the  operation  of  The  Texas 

Company   on  adjacent  lands   for  a  short  period  of  time,  any 

benefit  received  by  The  Texas  Company  and  any  detriment  suf-: 

fered  by  Mr.  Russell  is  so  inconsequential  and  insignificant  that: 

no  court  should  allow  Mr.  Russell  judgment  for  $3600.00,  but    ) 

r 
only  what  Russell  is  honestly  and  equitably  entitled  to. 

There   is   no   competent  evidence   of   damages   for   wrongful 

use.  The  measure  of  damages  in  Montana  for  a  wrongful  use 

of  real  property  is  the  value  of  the  use  to  the  landowner,  the 

reasonable  rental  value. 

Section  17-201,  R.CM.  1947; 

Section  17-402,  R.CM.  1947; 

Section  17-607,  R.CM.  1947; 

Pritchard  Petroleum  Co.  v.  Farmers  Coop.,  121 
Mont.  1,  190  P.  (2d)  55; 

Bordieu  v.  Seaboard  Oil  Corp.,  Calif.,  146  P.  (2d) 
(2d)  973,  100  P.  (2d)  528; 

Holhrook  V.  Continental  Oil  Co.,   Wyo.,  278  P. 
(2d)   798. 

CONCLUSION 

March  14,  1952,  was  the  date  of  the  commencement  of  min- 
ing operations  by  The  Texas  Company.  It  used  in  such  opera- 
tions a  total  of  23.76  acres.  The  Texas  Company  owed  Russell 
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tl^  market  value  of  the  surface  rights  owned  by  Russell  and 
t/jcen  for  such  mining  use  as  of  March  14,  1952.  The  only 
srface  right  owned  by  Russell  was  the  right  to  use  the  sur- 
f:e  for  purposes  other  than  mining,  and  that  right  was  sub- 
cdinate  to  the  right  of  entry  of  the  owner  of  the  mineral  fee. 
lie  surface  was  dry,  unirrigated,  open  range,  grazing  land. 
Iider  conflicting  evidence,  the  court  found  the  market  value 
c  March  14,  1952,  was  $10  per  acre.  The  Texas  Company 
ced  Russell  for  the  23.76  acres  taken  $237.60,  the  amount 
ji'^arded  by  the  court.  In  any  event,  there  was  no  competent 
ddence  of  the  value   for  mining  purposes. 

Part  of  the  23.76  acres  for  which  the  market  value  was 
r-arded   included   roads.   There  could  be   no  additional   award 

r  the  rental  value  of  the  roads.  In  any  event,  there  was  no 
(mpetent,   substantial   evidence  of  such   rental  value. 

From  the  23.76  acres  for  which  the  market  value  was  awarded, 
'i  took  scoria  or  rock  for  use  in  building  roads.  There  could 
1  no  additional  award  for  the  value  of  this  rock.  In  any  event, 
lere  vvas  no  competent  evidence  of  the  value  of  the  rock. 

The  Texas  Company  rightfully  entered  upon  the  land  for 
lining  purposes  and  built  a  dam  or  reservoir.  Not  being  a 
espasser,   it  had  a  right  to  appropriate  and  use  the  diffused 

rface  waters  trapped  in  the  reservoir.  It  owned  such  water, 
:id  appellant  was  not  entitled  to  any  award  for  the  water  so 

ken.  In  any  event,  there  was  no  competent  evidence  of  the 
due  of  such  water. 

Finally,  appellant  Russell  had  already  leased  the  surface  to 
ert  Ekland.  He  could  not  impose  upon  The  Texas  Company 
le  unconscionable  contract  proposed.  The  conduct  of  The  Texas 
ompany  clearly  reflects  that   it  never  intended  to  accept  the 
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unconscionable  terms  proposed  by  appellant  Russell.  There  Wc 
no  contract. 

The  only  sum  to  which  appellant  Russell  is  entitled  is  th 
sum  of  $237.60. 

Respectfully  submitted, 

H.  J.  COLEMAN 

CALE  CROWLEY 

COLEMAN,  JAMESON  &  LAMEY 

Attorneys  for  Appellee  and  Cross-Appellam 
The  Texas  Company. 

OF  COUNSEL: 

WALTER  WILL, 
Denver,  Colorado. 
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INTRODUCTORY  MATTER 

In  their  brief  on  file  herein  counsel  for  the  appellee, 
Northern  Pacific  Railway  Company,  devote  considerable 
irgument  to  the  proposition  that  the  proviso  of  the  Joint 
Resolution  of  May  31,  1870,  Resolution  67,  16  Statutes  378, 


2  Theodore  B.  Russell  ,  : 

Study  of  the  brief  filed  herein  by  appellee  Railway  Com 
pany  leads  us  to  believe  that  a  concise  summary  of  our  posi; 
tion  in  this  case  may  be  of  considerable  assistance  to  thif 
Court.  That  position,  as  clearly  as  we  can  state  it,  is  a? 
follows: 

1.  That  by  the  Granting  Act  of  1864  the  lands  involvec 
in  this  case  were  granted  to  the  Railroad  Company,  thi 
predecessor  of  the  appellee  Railway  Company  and  that 
grant  was  a  grant  in  praesenti  but  by  that  grant  the  Railroad 
Company  did  not  receive  a  complete  fee  simple  title  in  that 
the  settlement  and  preemption  proviso  with  which  we  are 
concerned,  applies  only  to  the  "place  lands"  between  Port- 
land and  Puget  Sound,  the  grant  of  which  is  contained 
within  the  Resolution,  that  it  does  not  apply  to  the  "place 
lands"  acquired  by  the  company  under  the  Act  of  July  2, 
1864,  Chapter  217,  13  Statutes  365,  and  that  it  does  not 
apply  to  the  indemnity  lands  acquired  by  the  company  under 
the  Resolution  or  the  Act. 

It  is  conceded  by  all  parties  that  the  land  here  involved 
is  "place  land"  acquired  under  the  Act  of  1864  and  we  con- 
tend under  the  Resolution  of  1870.  (See  p.  9,  Brief  of  Ap- 
pellee Railway  Co.)  For  this  reason  we  see  no  necessity  of 
burdening  this  Court  with  argument  concering  the  applica- 
bility of  the  proviso  of  the  Joint  Resolution  of  1870  to 
the  "indemnity  lands"  and  shall  confine  our  arguments  to 
a  consideration  of  that  proviso  as  it  affects  the  "place  lands" 
acquired  by  the  company. 
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jone  of  the  incidents  of  an  absolute  fee,  the  power  to  mort- 
gage, was  withheld.  Further,  and  incidentally,  the  grant, 
jwhile  a  grant  in  praesenti,  was  not  a  present  grant  of  any 
specific  land. 

fj  2.  That  by  the  joint  resolution  of  1870  the  railroad 
was  offered  a  more  complete  title  to  the  land  previously 
granted  removing  the  limitation  contained  in  the  grant  of 
]1864.  The  grant  of  1870  thus  being  in  effect  a  regrant  or 
jnew  grant  to  the  railroad  company  applicable  to  the  land 
previously  granted  by  the  Act  of  1864. 

j!  That  the  railroad  company  signified  its  acceptance  of  the 
••regrant  of  a  new  and  more  complete  title  to  the  lands 
granted  by  the  Act  of  1864  by  mortgaging  the  lands  re- 
ceived under  the  grant  of  1864  and  that  the  lands  granted 
iby  the  Act  of  1864  thereby  became  lands  "hereby  granted" 
Wder  the  Joint  Resolution  of  1870  and  as  such  subject  to 
the  settlement  and  preemption  proviso  contained  within 
the  Joint  Resolution  of  1870.  That  furthermore,  both  the 
jcompany  and  the  government  have  previously  recognized 
jthe  validity  of  this  proposition  by  virtue  of  the  recitals  con- 
jtained  within  the  place  list  which  constituted  the  Northern 
Pacific's  selection  of  the  lands  here  in  dispute  and  in  the 
recitals  contained  in  the  patent  issued  by  the  government  to 
the  Railroad  Company,  both  of  which  documents  are  be- 
jfore  this  Court. 

3.     That  by  accepting  the  Joint  Resolution  of  1870,  as 
it  applied  to  the  lands  granted  by  the  Act  of  1 864  and  accept- 
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ing  the  regrant  of  the  new  and  more  complete  title  to  th 
land  granted  by  the  Act  of   1864  the  Railroad  Compan 
created   a  contract   between   itself   and   the   United   tSatet 
for  the  benefit  of  third  parties  by  which  it  bound  itself  t 
dispose  of  the  granted  lands  as  provided  in  the  Resolutioi, 
of  1870. 

4.  That  the  appellee  Railway  Company,  when  it  sue. 
ceeded  to  the  rights  and  privileges  of  the  Railroad  Com 
pany  under  the  Act  of  1864  and  the  Resolution  of  187C 
likewise  succeeded  to  its  obligations  and  duties  under  thai 
Act  and  that  Resolution. 

5.  That  the  Act  of  1864  and  the  Resolution  of  187' 
were  and  are  laws  as  well  as  contracts  and  the  purports 
mineral  reservation  of  the  appellee  Railway  Company  L 
this  case  is  against  the  law  as  well  as  being  against  the  coo 
tract. 

6.  That  the  reservations,  being  illegal,  are  void  anc 
must  be  treated  as  if  they  had  never  existed  and  the  mineral 
are  conveyed  by  the  deed  from  the  Railway  Company  t< 
appellant's  predecessor. 

7.  That  the  Railroad  Company  and  its  sucessor,  the 
appellee  Railway  Company,  were  bound  by  the  provis 
ions  of  the  Resolution  of  1870  to  open  for  settlement  am 
preemption,  i.  e.,  to  offer  to  sell  to  qualified  purchaser 
without  reservation  and  at  prices  no  greater  than  S2.5( 
an  acre  to  be  paid  to  the  company.  That  the  well  recognizee 
equitable  maxim  "that  which  ought  to  have  been  done  is  t( 
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I  be  regarded  as  done  in  favor  of  him  to  whom  and  against 
I  him  from  whom  performance  is  due,"  operates  upon  the 
i  transaction  insofar  as  possible. 

I  Except  for  the  questions  raised  by  the  mortgage  fore- 
'  closure  by  which  the  defendant  Railway  Company  ap- 
peared on  the  scene  the  foregoing  points  illustrate  the  posi- 
jtion  of  the  appellant  Theordore  B.  Russell  and  the  basis  for 
I  his  claim  to  title  to  the  minerals  purportedly  reserved  by 
ithe  appellee  Railway  Companay.  As  we  shall  demonstrate, 
.the  brief  of  the  appellee  Railway  Company  on  file  herein 
misconstrues  the  position  and  many  of  the  arguments  of 
the  appellant  anad  for  that  reason  much  of  the  argument 
presented  in  the  brief  of  the  appellee  Railway  Company  is 
.without  force. 

ARGUMENT 

I.       Settlement  and  Preemption  Proviso  Applies 
To  the  Lands  Here  Involved. 

!  A.     Analysis  of  Land  Grant  Acts 

j  1.  Act  of  July  2,  1864  (Chapter  217,  13  Statutes  365). 
I  Examining  the  consideration  of  the  original  land  grant 
jact  commencing  upon  page  11  of  the  brief  of  the  appellee 
Railway  Company  together  with  their  consideration  of  that 
portion  of  our  original  brief  entitled  "Nature  and  Effective 
Date  of  the  Original  Grant  of  July  2,  1864"  commencing 
on  page  51  of  the  company's  brief,  there  would  seem  to  be 
a  dispute  between  the  appellant  Russell  and  the  appellee 
Railway  Company  as  to  the  interpretation  of  the  original 
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Act  of  1864.  Analysis  of  the  arguments  there  presented  by 
counsel  for  the  appellee  Railway  Company  illustrate  that 
there  is  in  fact  no  such  disagreement.  Counsel  for  the  ap- 
pellee Railway  Company  state,  at  page  11  of  their  brief, 
that  title  to  all  the  granted  lands  which  were  "place  lands" 
which  were  not  otherwise  disposed  of  or  settled  upon  or 
preempted  or  mineral  in  character  when  the  line  became 
definitely  fixed  vested  immediately  in  the  company  in 
praesenti  as  of  July  2,  1864.  This  proposition  we  have  never 
disputed  and  do  not  now  dispute,  nor  do  we  dispute  the 
proposition  set  forth  at  pages  51  and  52  of  the  brief  of  the 
appellee  Railway  Company  that  there  was  a  transfer  of 
present  title  as  of  the  date  of  the  grant  confirmed  by  issuance 
of  the  patents.  What  we  intended  to  point  out  in  our  original 
brief  was  that  the  Act  of  1864  was  a  grant  of  the  "place 

lands,"  in  praesenti,  but  that  it  was  a  limited  grant  and  that 
certain  obligations  were  placed  upon  the  Railroad  Com- 
pany which  it  was  bound  to  meet  in  order  to  he  entitled  to 
receive  patents  to  the  land  and  in  that  the  railroad  was 
forbidden  to  issue  any  mortgage  or  create  any  liens. 

Apparently  the  argument  and  disagreement  on  this  point 
arises  out  of  a  difference  of  opinion  as  to  the  proper  inter- 
pretation of  the  paragraph  in  the  opinion  in  St.  Paul  & 
Pacific  R.  Co.  vs.  N.  P.  R.  Co.,  11  Sup.  Ct.  389,  139  U.  S.  1, 
35  L.  Ed.  77,  set  forth  at  page  22  of  our  original  brief,  which 
quotation  we  set  forth  again  for  the  convenience  of  the 
Court  with  emphasis  which  may  clarify  our  arguments 
based  thereon. 
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"Although  the  restraint  in  the  Act  against  the  sale 
or  alienation  of  the  lands  when  once  identified  are  not 
the  subject  of  consideration  in  the  present  case,  it  may 
be  well,  to  obviate  misapprehension,  to  observe  that 
the  Company,  notwithstanding  its  possession  of  the 
title,  was  not  at  liberty  to  dispose  of  the  lands  without 
the  consent  of  Congress,  except  as  each  25  mile  section 
was  completed  and  accepted  by  the  President,  so  as  to 
deprive  the  United  States  of  the  right  to  compel  their 
application  to  the  purposes  of  the  grant,  or  so  as  to 
prevent  their  forfeiture  in  case  of  the  Company's  fail- 
ure to  comply  with  its  conditions."  (Emphasis  sup- 
plied). 

As  we  stated  in  our  original  brief,  the  condition  concern- 
ing which  the  Supreme  Court  was  speaking  in  the  above 
quotation  is  unimportant  in  this  action  and  we  present  it 
solely  to  illustrate  the  nature  of  the  title  acquired  by  the 
Railroad  Company  by  the  Act  of  1864  without  more,  that 
is,  without  action  on  the  part  of  the  company  to  perfect  its 
grant.  Thus,  the  apparent  disagreement  between  appellant 
and  the  appellee  Railway  Company  upon  this  point,  if  it 
is  a  disagreement,  actually  need  not  be  considered. 

The  limitation  which  we  consider  important,  and  which 
strangely  enough  counsel  for  the  appellee  Railway  Com- 
pany do  not  choose  to  discuss,  was  the  limitation  placed  upon 
the  grant,  the  provision  of  the  Granting  Act  of  1864  forbid- 
ding the  mortgaging  or  creation  of  a  lien  upon  the  lands 
granted  which  is  contained  in  Section  10  of  the  Act  of  1864. 
Counsel  for  the  appellee  Railway  Company  do  not  dispute 
the  statement  contained  in  our  original  brief  that  the  power 
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to  mortgage  is  an  incident  of  an  absolute  fee.  For  this  rea: 
son  we  assume  that  counsel  for  the  appellee  Railway  Com 
pany  would  agree  with  this  statement. 

In  Black's  Law  Dictionary,  p.  761,  an  absolute  or  fee 
simple  estate  is  defined  as  follows: 

"An  absolute  or  fee-simple  estate  is  one  in  which  the' 
owner  is  entitled  to  the  entire  property,  with  uncon-r 
ditional  power  of  disposition  during  his  life,  and  de- 
scending to  his  heirs  and  legal  representatives  upon, 
his  death  intestate.  Code  Ga.  1882,  Sec.  2246  (Civ. 
Code  1910,  Sec.  3657).  And  see  Friedman  v.  Steiner, 
107  111.  131;  Woodberry  v.  Matherson,  19  Fla.  785r 
Lyle  V.  Richards,  9  Serg.  &  R.  (AC)  374;  Loventhal 
V.  Home  Ins.  Co.,  112  Ala.  108,  20  So.  419,  33  L.  R.  A. 
258,  57  Am.  St.  Rep.  17;  Dumont  v.  Dufore,  27  Ind. 
267;  Alsman  v.  Walters,  184  Ind.  565,  106  N.  E.  879, 
880;  Veseleka  v.  Forres  (Tex.  Civ.  App.)  283  S.  W. 
303,  305;  New  Cathedral  Cemetery  v.  Browning,  153 
Mr.  408,  138  A.  258,  260."  (Emphasis  supplied). 

It  is  clear  that  the  Railroad  Company,  being  forbidden 
to  mortgage,  did  not  receive  the  title  thus  defined.  The 
incidents  of  title  not  granted  to  the  Railroad  Company  must 
then  have  remained  with  the  original  grantor,  the  United 
States. 

2.       Joint  Resolution  of  May  31,  1870. 

Commencing  with  page  13  of  their  brief,  counsel  for  the 
Northern  Pacific  consider  the  Joint  Resolution.  We  agree 
with  much  that  is  said  in  that  portion  of  their  argument.  We 
agree  that  the  resolution  made  an  additional  and  entirely 
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rw  grant  of  land  between  Portland  and  Puget  Sound  which 
MS  not  contemplated  by  the  Act  of  1864.  We  do  not  agree 
tat  these  lands  between  Portland  and  Puget  Sound  were  the 
c  ly  lands  embraced  within  the  terminology  "hereby  grant- 
ed' as  used  in  the  Joint  Resolution.  Neither  do  we  contend 
tat  the  settlement  and  preemption  proviso  applied  to  the 
Inds  previously  granted  by  the  Act  of  1864,  except  in  so 
fr  as  the  Railroad  Company  accepted  the  grant  of  new  title 
t  these  lands  contained  in  the  Resolution.  Our  position  in 
tis  respect  largely  destroys  the  forcefulness  of  much  of  the 
igument  advanced  by  counsel  for  the  Railway  Company. 
'de  authorities  cited  and  quoted  from  on  pages  16,  17  and 
)  are  authorities  directed  to  the  proposition  which  we 
live  never  disputed,  i.  e.,  that  the  Resolution  made  an  ad- 
ttional  grant  not  previously  granted.  We  should  point  out, 
bwever,  that  in  the  case  of  Kimes  vs.  N.  P.  Ry.  Company, 
')  Mont.  573,  144  Pac.  156,  cited  on  page  18  of  the  Railway 
bmpany's  brief,  the  plaintiff  was  not  advancing  a  claim 
dsed  upon  the  settlement  and  preemption  provision  of  the 
pint  Resolution  of  1870.  The  case  is  of  little  interest  to  us 
ire  for  this  reason. 

Neither  is  the  legislative  history  of  the  Joint  Resolution 
iscussed,  commencing  with  page  19  of  the  Railway  Com- 
any's  brief,  as  persuasive  as  counsel  for  the  Railway  Com- 
any  contend.  Examination  of  the  proceedings  in  Congress 
:  the  places  indicated  by  counsel  for  the  Railway  Company 
ivealed  that  the  various  amendments  to  which  they  refer, 
'hich  were  defeated,  were  all  amendments  seeking  to  apply 


10  Theodore  B.  Russell 

the  settlement  and  preemption  proviso  to  the  lands  pre- 
viously granted  without  reference  to  the  Railroad   Com-i 
pany's  acceptance  or  rejection  of  the  re-grant,  necessarily^ 
made  by  the  provision  of  the  Joint  Resolution  giving  to  the^ 
Company  the  power  previously  withheld  to  mortgage  its 
grant. 

In  this  connection,  it  is  interesting  to  note  that  the  settle-; 
ment  and  preemption  proviso,  as  first  proposed,  specifically! 
limited  its  terms  to  the  additional  land  granted  by  the  Reso- 
lution not  included  in  the  lands  granted  in  1864.  The  pro- 
viso originally  proposed  by  Mr.  Wilson  read  as  follows: 

"The  additional  alternate  sections  of  land  hereby 
granted  by  this  act  shall  be  sold  by  the  company  only 
to  actual  settlers  in  quantities  not  exceeding  one  hun- 
dred and  sixty  acres  or  quarter  section  to  any  one  settler 
at  prices  not  exceeding  $2.50  per  acre."  (Emphasis 
Supplied ) . 

See:  Congressional  Globe,  March  2,  1870,  page  1626.        '■ 

Unfortunately  the  discussions  which  took  place  in  com- 
mittee and  between  various  individual  congressmen  are  not  ; 
available,  but  certainly  it  is  reasonable  to  assume  that  the 
change  in  the  proviso,  from  the  wording  above  set  forth,  to 
the  form  which  it  finally  took,  is  explained  by  the  fact  that 
specifically  limited  as  it  originally  was,  it  could  only  apply 
to  the  lands  which  were  not  included  within  the  grant  of 
1864  whereas  the  Railroad  Company,  if  it  mortgaged  its 
lands,  was  clearly  acquiring,  under  the  Resolution  of  1870, 
an  incident  of  title  in  the  land  granted  by  the  Act  of  1864 
which  was  not  granted  by  the  Act  of  1864.  No  other  reason- 
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able  explanation  for  the  change  from  the  specific  limitation 
h  readily  apparent.  That  the  proviso  could  have  been  spe- 
cifically limited  to  the  lands  granted  by  the  resolution 
[{which  were  not  included  within  the  Grant  of  1864,  is  illus- 
trated by  the  language  originally  employed  in  the  proviso 
jks  above  set  forth.  Had  the  legislators  so  intended,  there 
jwould  seem  to  be  no  reason  for  the  change  which  we  have 
jaoted. 

Under  their  4th  sub-title  of  the  title  "Analysis  of  Land 

prant  Acts"  commencing  at  page  26  of  their  brief  and  con- 

ij . 

dnuing  thereafter  to  page   35,  counsel  for   the  Northern 

] 

'Pacific  discussed  at  great  length  various  authorities  which 

they  believe  illustrate  that  the  proviso  does  not  apply  to 

"indemnity  lands."  As  we  pointed  out  in  our  introduction 

to  this  brief,  such  argument  has  no  place  in  this  case.  The 

lands  involved  are  conceded  by  all  counsel  to  be  "place 

jlands."  Consequently   there   is  no  reason   to  consider  this 

portion  of  the  Railway  Company's  brief.  The  status  of  the 

"indemnity  lands"  under  the  Act  and  the  Resolution  is  com- 

Ipletely  outside  the  issues  involved  in  this  case. 

3.     Land  Grant  Case  of  1940 

U.  S.  vs.  N.  P.  Ry.  Co.,  61  S.  C.  264,  311  U.  S.  317, 
85   L.    Ed.    210 

Commencing  at  page  35  of  their  brief,  counsel  for  the 
Railway  Company  present  a  discussion  and  consideration 
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of  what  they  refer  to  as  the  land  grant  case  of  1940  result- 
ing from  an  Act  of  Congress  of  June  25,  1929.  {46  Stat. 
41).  Counsel  for  the  Railway  Company  contend  that  this 
case  disposed  of  the  questions  which  are  here  at  issue.  That 
this  is  not  so  may  be  demonstrated  by  a  brief  consideration 
of  that  case. 

The  contention  advanced  by  the  plaintiff  Russell  in  this, 
case  was  not  squarely  presented  in  the  case  relied  upon  byl 
counsel  for  the  Railway  Company,  the  land  grant  case  of. 
1940.  The  government's  position  in  that  case  and  the  posi-i 
tion  of  Mr.  Russell  in  this  case  are  very  different.  The  follow- y 
ing  excerpt  from  the  government's  brief  filed  in  the  lands 
grant  case  illustrates  the  position  taken  by  the  government 
as  to  the  effect  to  be  given  to  the  Joint  Resolution  of  1870: 

"It  made  no  segregated  grant  of  land.  It  changed 
main  line  into  branch  and  extended  branch  line  into 
main  line.  It  granted  no  separate  land  subsidy  for  this. 
The  only  grant  was  one  for  the  whole  road  from  Lake 
Superior  to  Puget  Sound  'with  the  *  *  *  grants  *  *  * 
provided  for  in  its  act  of  incorporation.'  This  was  a 
unit.  To  it  alone,  the  proviso  applied  *  *  *." 

f 

In  other  words,  the  government  in  the  Land  Grant  Casei 
contended  that  the  proviso  of  the  Resolution  applied  to  the 
place  lands  granted  by  the  Act  of  1864  immediately  upon 
its  enactment.  We  do  not  agree  with  that  contention.  We 
agree  that  the  Joint  Resolution  made  a  new  grant  not  con- 
templated by  the  Act  of  1864,  and  we  agree  with  the  state^ 
ment  of  the  Supreme  Court  which  is  quoted  at  page  64 
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the  Railway  Company's  brief,  being  the  third  paragraph  on 
said  page,  as  that  statement  is  addressed  to  the  contention 
advanced  by  the  government  in  that  case. 

We  have  demonstrated,  however,  that  the  Grant  of  1864 
Iwas  a  limited  grant.  The  Railroad  Company's  title  under 
that  grant  was  limited  in  that  it  could  not  mortgage  or  in  any 
jway  create  a  lien  upon  the  lands  granted  by  the  Act.  The 
jResolution  of  1870  was  then,  in  effect,  a  re-grant  of  the  same 
Jand,  for  it  enlarged  the  Railway  Company's  title  to  the 
ijland  and  granted  to  it  a  title  which  it  had  not  theretofore 
jenjoyed.  This  re-grant  or  new  grant,  as  to  1864  land,  could 
iiave  been  accepted  or  rejected  by  the  Railroad  Company 
as  it  saw  fit  merely  by  mortgaging  or  not  mortgaging  the 
jland.  The  Railroad  Company  accepted  the  re-grant,  the  new 

I; 

jtitle,  and  mortgaged  the  land.  But  the  Congress  placed  a 
ipondition  upon  the  grant  made  by  the  Resolution  of  1870 
jand  that  condition  was  the  proviso  regarding  preemption 
land  settlement.  So  they  said  to  the  Company — you  may 
mortgage  it  but  if  you  take  advantage  of  this  grant  then 
"all  lands  hereby  granted  to  said  Company,  which  shall 
not  be  sold  or  disposed  of,  or  remain  subject  to  the  mortgage 
by  this  Act  authorized,  at  the  expiration  of  five  years  after 
the  completion  of  the  entire  road,  shall  be  subject  to  settle- 

r 

ment  and  preemption  like  other  lands,  at  a  price  to  be  paid 
to  said  Company  not  exceeding  two  dollars  and  fifty  cents 
per  acre."  Having  taken  advantage  of  the  Resolution  and 
accepted  the  more  complete  title  offered,  the  Railroad  Com- 
pany, and  its  successor  the  Railway  Company,  were  obligated 
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to  accept  this  burden  as  well.  They  must  accept  the  bittet 

with  the  sweet. 

Counsel  for  the  appellant  Railway  Company  state  in  their 
brief  that  the  opinion  in  the  Land  Grant  Case  is  one  which: 
is  extremely  complex,  complicated  and  difficult  to  read,; 
analyze  and  understand.  We  subscribe  to  this  statement 
without  reservation.  In  fact  we  seriously  doubt  that  the  case? 
even  went  so  far  as  to  overrule  the  contention  advanced  byi 
the  government.  Considering  the  analysis  of  the  case  which 
is  presented  by  counsel  for  the  Railway  Company,  we  find, 
commencing  on  page  42  of  their  brief,  they  have  set  forth 
that  portion  of  the  opinion  wherein  the  Court  sets  forth 
certain  alleged  claims  of  the  government  and  the  treatment 
thereof  by  the  master.  As  they  point  out,  the  fourth  point 
there  set  forth  involved  a  dismissal  by  the  master  of  para-i 
graph  XIII  of  the  government's  complaint.  In  order  that  it 
may  be  read  and  considered  in  connection  with  our  conten- 
tion, we  set  forth  here  that  portion  of  the  Railway  Com- 
pany's quotation  from  that  case  which  refers  specifically 
to  this  claim: 


I 


"4.  The  claim  that  the  company  failed  to  perform 
its  contract  by  refusing  to  open  lands  granted  it  by  the 
Resolution  of  1870  to  settlement  and  pre-emption  at 
$2.50  per  acre. 

"Section  10  of  the  Act  of  1864  provides  that  no 
mortgage  or  construction  bonds  shall  ever  be  issued  by 
said  company  on  said  road,  or  mortgage,  or  lien  made 


I 


J 
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in  any  way,  except  by  the  consent  of  the  Congress  of 
the  United  States.' 

"An  additional  line  was  authorized  by  the  Joint 
Resolution  of  1870  and  a  land  grant  made  therefor. 
The  Resolution  empowered  the  company  to  issue  bonds 
in  aid  of  construction  and  equipment,  and  to  'secure 
the  same  by  mortgage  on  its  property  and  rights  of 
property  of  all  kinds  and  descriptions,  real,  personal, 
and  mixed,  including  its  franchise  as  a  corporation.' 
The  Resolution  further  provided  'that  all  lands  hereby 
granted  to  said  company  which  shall  not  be  sold  or 
disposed  of  or  remain  subject  to  the  mortgage  by  this 
act  authorized,  at  the  expiration  of  five  years  after 
the  completion  of  the  entire  road,  shall  be  subject  to 
settlement  and  preemption  like  other  lands,  at  a  price 
to  be  paid  to  said  company  not  exceeding  two  dollars 
and  fifty  cents  per  acre.' 

"Paragraph  XII  of  the  Bill  refers  to  these  provisions 
of  the  Joint  Resolution  and  alleges  that  among  the 
place  lands  granted  there  are  many  million  acres  the 
quantity  and  description  of  which  are  known  only  to 
the  company,  or  its  predecessor,  which  should  have 
been  opened  to  settlement  and  preemption  whereas 
they  were,  subsequent  to  July  4,  1884,  (five  years 
from  the  date  finally  fixed  for  completion  of  the 
road),  sold  at  such  prices,  and  on  such  conditions,  as 
to  the  company  seemed  best,  and  that  this  was  a  breach 
of  the  company's  contract  with  the  United  States  and 
defeated  the  policy  of  the  United  States.  The  master 
reached  the  conclusion  that  the  motion  to  dismiss 
paragraph  XIII  should  be  sustained  and  the  court  so 
ruled. 

"The  Government  insists  that  the  Resolution  re- 
quired the  company  to  hold  the  lands  open  for  settle- 
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ment,  at  the  price  and  in  parcels  as  specified,  after  fivt 
years,  whether  mortgaged  or  not;  that  it  failed  to  do  so 
and  sold  the  lands  at  higher  prices  and  in  larger  parcel; 
than  the  Resolution  required,  and  that  its  breach  oi 
covenant  defeats  its  right  to  any  award.  The  company 
contends  that  the  intent  of  the  Resolution  was  to  permi' 
it  to  mortgage  all  its  property  rights;  that  if,  at  thd: 
expiration  of  five  years  from  the  completion  of  thel 
road,  any  of  the  granted  lands  were  undisposed  of,  on 
were  not  subject  to  mortgage,  those  lands  were  open  toi; 
preemption;   that  whether  or  not  the  existence  of  a 
mortgage  prevented  settlement  of  the  lands,  after  fivev 
years,  there  was  no  duty  on  the  company  to  dispose 
of  them  to  settlers;  and  that  the  company  has  not  broken 
any  covenant  in  respect  of  the  lands  in  question." 

After  setting  forth  this  issue,  and  numerous  others  with 
which  we  are  not  concerned,  the  Supreme  Court,  in  its  ^ 
opinion  said: 

"The  justices  who  heard  this  case  are  equally  divided  > 
in  opinion  upon  these  issues.  No  opinion  is  expressed 
upon  them,  and  they  are  reserved,  in  view  of  the  fact 
that  our  rrulings  on  other  issues  may  be  dispositive  of 
the  entire  controversy."  (61  S.  Ct.  272-276.) 

Then  at  a  later  point  in  the  opinion,  we  find  the  state- 
ment upon  which  counsel  for  the  Railway  Company  largely 
rely  which  is  as  follows: 

"We  hold,  contrary  to  the  Government's  assertion 
that  the  proviso  of  the  Resolution  of  1870,  requiring 
the  lands  be  opened  by  the  company  to  settlement  and 
preemption  applies  only  to  the  additional  lands  granted 
by  that  Resolution  and  not  to  lands  acquired  under  thej 
grant  of  1864.  We  hold  further  that  the  company  was; 
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not  a  trustee  of  the  lands  for  the  United  States  either  in 
its  own  right  or  in  behalf  of  possible  settlers.  It  results 
that  the  Government  cannot  call  upon  the  company  to 
account  as  a  trustee  for  the  proceeds  of  sale  of  the  lands." 

'  If  anything  could  be  more  uncertain  in  an  opinion  then 

I 

ve  have  never  encountered   it.  The  last  statement  above 

iquoted  seems  clearly  to  relate  to  precisely  the  issue  as  to 

jvhich  the  opinion  previously  states  the  justices  were  evenly 

iivided,  and  which  was  reserved.  In  view  of  this  fact,  and 

jn  view  of  the  fact  previously  pointed  out  that  the  argument 

|vrhich  we  advanced  was  not  advanced  by  the  government 

n  the  land  grant  case,  it  is  our  feeling  that  this  particular 

case  should  be  decided  independent  of  the  decision  in  the 

(and  grant  case.  For  us  now  to  attempt  to  reconcile  the  con- 

fusion  inherent  in  the  opinion  in  the  land  grant  case  and 

ipply  that  opinion  to  an  argument  not  presented  in  the  land 

^rant  case,  could  only  result  in  further  confusion. 

It  seems  clear  to  us  that  a  holding  for  the  appellant  Rus- 
sell in  this  case  would  not  result  in  the  reversal  of  any  de- 
cisions of  the  Land  Department  or  of  the  cases  referred  to 
Dy  counsel  for  the  Railway  Company.  As  we  pointed  out, 
those  cases  and  decisions  cited  and  quoted  at  pages  27-34 
of  the  Railway  Company's  brief,  are  concerned  with  an 
issue  which  is  not  even  remotely  involved  in  this  case.  The 
land  grant  case  did  not  decide  the  issue  here  involved.  Con- 
sequently we  see  no  merit  to  this  contention  of  counsel  for 
'the  Railway  Company  that  this  Court  would  have  to  over- 
rule these  decisions  or  cases  in  order  to  find  for  the  appellant. 
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B.      APPELLEE'S  ANSWER  TO  TliE  ARGUMENTS 

OF  APPELLANT  S 

j 
1:      Nature  and  Effective  Date  of  Original  Grant  of  July  2,  186^' 

The  remarks  of  counsel  for  the  appellee  Railway  Coir 
pany  under  the  above  sub-title  are  effectively  disposed  c 
by  our  arguments  hereinbefore  set  forth  and  we  see  no  neei 
to  elaborate  upon  those  arguments.  ^ 

2:       The  Joint  Resolution  of  1870  Constituted  a  Grant  of  Ne^, 
Title  to  the  "Place  Lands"  in  Montana.  ' 

Under  this  heading,  counsel  for  the  appellee  Railway 
Company  state  that  their  arguments  previously  set  fort! 
sufficiently  cover  the  situation.  It  is  therefore  unnecessary 
that  we  elaboratae  upon  our  discussion  of  appellee's  argu- 
ment, which  is  hereinbefore  set  forth. 

At  this  point  in  their  briefs,  counsel  for  the  appellee 
Railway  Company  takes  up  the  matter,  pointed  out  in  our^ 
original  brief,  that  the  Railway  Company  in  its  place  list 
No.  36  recognized  the  applicability  of  the  provisions  of  the' 
Resolution  of  1870  to  the  place  land  in  Montana.  Counsel 
for  the  Railway  Company  state  that  the  sole  purpose  of  the 
place  lists  was  to  identify  the  lands  to  which  the  Railway: 
Company  claimed  title,  and  for  which  it  desired  patent,  to 
obtain  the  land  office  certificate  and  ultimately  to  obtain 
the  patent.  Counsel  for  the  Railway  Company  state  that  noj 
consideration  whatever  of  the  preemption  proviso  was  in- 
volved; that  there  was  no  reference  to  the  preemption  proj 
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iso,  and  point  out  that  plaintiff  and  appellant  admits  the 
ertification  of  fact  by  the  land  office  on  the  place  list. 

That  is,  Section  23  was  within  the  place  limits  was  sur- 

l 

feyed  land,  and  wholly  unclaimed  by  any  other  person. 

from  these  facts,  counsel  for  the  appellee  Railway  Com- 
pany conclude  that  the  inference  that  the  Railway  Company 
jecognized  by  its  statements  in  the  place  list,  the  applica- 
j^ility  of  the  Joint  Resolution  of  1870  to  the  lands  granted 
>y  the  Act  of  1864  is  not  warranted.  It  is  true  that  the  place 
ist  did  not  specifically  refer  to  the  preemption  proviso; 
lowever,  the  place  list  relates  to  place  lands  only  all  located 
[in  Montana  and  all  of  which  were  lands  within  the  Grant 
f  1864.  We  have  contended  that  the  Resolution  of  1870 
as  a  grant  of  new  title,  something  the  Railway  Company 
llid  not  have,  to  the  lands  previously  granted  by  the  Act 
bi  1864  and  in  its  Place  List  No.  36,  the  Railway  Company 
recited  that  it  made  and  filed  a  list  of  selections  pursuant 
|:o  the  Act  of  1864  and  the  Resolution  of  1870.  Of  course, 
|:he  arguments  in  our  original  brief,  in  connection  with  this 
place  list,  were  directed  to  the  proposition  that  the  Railway 
Company,    appellee    herein,    succeeded    to    the    obligations 
and  duties  of  the  Railroad  Company;  however,  since  coun- 
sel for  the  appellee  themselves  raised   the   inference  that 
by  the  place  list  appellee  recognized  the  application  of  the 
Joint  Resolution  to  the  place  lands  in  Montana,  we  insist 
hat  the  inference  is  entirely  warranted. 

In   this   respect,   we   might   add   that   the   patent,    itself, 
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from  the  government  to  the  Railway  Company  which  is  be- 1 
fore  this  Court,  likewise,  in  its  recitals  refers  to  the  Joint 
Resolution  of  1870  and  like  the  place  lists  it  conveyed  only 
place  lands  located  in  Montana,  originally  granted  under 
the  Act  of  1864.  It  is,  of  course,  a  long  standing  rule  that 
the  recitals  of  a  deed  are  evidence,  against  the  parties  there- 
to at  least,  of  the  facts  which  they  recite.  See:  32  C.  J.  S. 
Evidence,  Section  767  (b),  page  688  et  seq.  This  patent 
reciting  that  the  lands  are  conveyed  pursuant  to  the  Act  of 
1864  and  the  Resolution  of  1870,  there  is  considerable 
support  for  a  contention  that  the  appellee  Railway  Com- 
pany is  itself  estopped  to  deny  that  it  held  the  land  or 
owned  the  land  pursuant  to  the  provisions  of  the  Joint 
Resolution  and  that  therefore  the  preemption  proviso  of 
the  Resolution  is  applicable  to  the  lands  here  involved. 

3:  By  Virtue  of  the  Proviso  of  the  Joint  Resolution  of  1870,  the 
Purported  Mineral  Reservation  of  the  Northern  Pacific 
Railway  Company  Is  Void. 

It  is  argued  by  counsel  for  the  appellee  Railway  Com- 
pany that  the  settlement  and  preemption  proviso  was 
nothing  more  than  a  reservation  by  the  United  States  of  a 
power  of  disposition  under  the  preemption  and  homestead 
laws  with  an  implied  covenant  on  the  part  of  the  Railroad 
Company  to  permit  such  disposition,  that  plaintiff's  pre- 
decessors could  not  complain  because  they  did  not  meet  the 
requirements  of  the  land  laws,  that  only  the  United  States 
of  America  could  complain  of  a  failure  to  permit  such  set- 
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tlement  and  preemption  and  that  no  claim  or  entry  was 
ever  filed  in  the  land  office  by  appellant's  predecessors. 
Complete  answers  to  these  arguments  can  be  found  in  the 
statement  from  Oregon  &  C.  R.  Co.  vs.  United  States,  238 
U.  S.  293,  35  S.  Ct.  908,  59  L.  Ed.  1360,  as  follows: 

"By  the  acts  of  1866  and  1870  it  is  provided  that 
upon  the  survey  and  location  of  the  roads  the  govern- 
ment shall  withdraw  from  sale  the  granted  lands,  and 
the  provision  would  seem  to  withdraw  the  lands  from 
the  specific  operation  of  the  Land  Laws,  and  certainly 
from  a  complete  analogy  to  them.  The  public  land 
laws  had  test  of  the  qualification  of  settlers  under  them; 
they  had  also  the  machinery  of  proof  and  precaution. 
When  the  granted  lands  were  withdrawn  from  those 
laws  and  primarily  devoted  to  another  purpose  they 
were  committed  to  another  power,  to  be  administered 
for  such  purpose,  and  a  discretion  in  the  exercise  of 
the  power,  within  the  restriction  imposed,  was  nec- 
essarily conferred." 

When  these  lands  were  granted  to  the  Northern  Pacific 
Railway  Company,  the  public  land  laws  were  no  longer 
applicable  thereto  and  the  arguments  by  counsel  for  the 
Railway  Company,  based  upon  the  fact  that  certain  things 
required  by  the  land  laws  were  not  done,  is  completely 
untenable. 

In  support  of  their  contention  that  a  refusal  to  open  the 
lands  to  settlement  is  a  breach  of  which  only  the  United 
States  could  complain,  counsel  for  the  appellee  Railway 
Company  cite  Ore.  &  C.  R.  Co.  vs.  United  States,  238  U.  S. 
393,  35  S.  Ct.  908,  59  L.  Ed.  1360.  This  decision  was  ex- 
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amined  in  our  original  brief  on  file  herein  at  pages  27 
et.  seq.,  where  we  pointed  out  that  the  proviso  of  the  grant- 
ing act  there  involved  was  a  limitation  upon  the  power 
to  sell  rather  than  a  mandate  to  sell.  We  then  point  out 
that  the  proviso  in  this  case,  on  the  other  hand,  is  a  man- 
date to  open  the  lands  to  settlement  and  preemption  and 
that  it  is  such  was  also  recognized  by  the  Supreme  Court 
of  the  United  States  in  the  Land  Grant  Case  when  it  said: 

''A  majority  of  the  Justices  who  heard  this  case  are 
of  the  opinion  that  the  proviso  of  the  Resolution  of  1870 
required  the  company  to  open  the  lands  granted  by 
the  Resolution  to  preemption  and  settlement  at  the  ex- 
piration of  five  years  from  the  completion  of  the  entire 
line  in  1887,  whether  the  lands  were  then  suject  to  ' 
the  mortgage  or  not;  that  its  failure  so  to  do  was  a 
breach  of  its  contract  with  the  United  States  and  that 
the  Government  is  entitled,  if  it  can,  to  prove  any 
damage  to  it  or  advantage  to  the  company,  which 
resulted  from  this  breach  of  contract." 

Commencing  at  page  60  of  their  brief,  counsel  for  the 
appellee  Railway  Company  cite  a  group  of  cases  including: 
Railway  Co.  vs.  Dunmeyer,  113  U.  S.  629,  5  S.  Ct.  566,  28 
L.  Ed.  1122;  Railroad  Co.  vs.  Whitney,  132  U.  S.  357,  10 
S.  Ct.  112,  33  L.  Ed.  363;  Whitney  vs.  Taylor,  158  U.  S. 
85,  15  S.  Ct.  796,  39  L.  Ed.  906;  Lansdale  vs.  Daniels,  100 
U.  S.  113,  25  L.  Ed.  587;  Maddox  vs.  Burnham,  156  U.  S. 
544,  15  S.  Ct.  448,  39  L.  Ed.  527.  The  question  involved 
in  each  of  those  cases  was  whether  or  not  the  claim  of  a 
preemptor  or  settler  under  the  preemption  or  homestead 
laws  had  attached  to  the  land  involved  prior  to  the  time 
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,  that  the  particular  railroad  land  grants  involved  attached. 

I  None  of  these  cases  involved  a  claim  to  land  granted  to  a 
railroad  under  the  provisions  of  the  granting  act,  and  none 
of  these  cases  are  even  remotely  in  point.  Here  again  coun- 

i  sel  for  the  appellee  seem  to  have  completely  ignored  the 
fact  that,  by  the  granting  act,  these  lands  were  withdrawn 

;  from  operation  of  the  land  laws.  Ore.  and  C.  R.  Co.  vs. 

!  United  States,  supra,  238  U.  S.  233. 

Commencing  at  page  66  of  their  brief,  counsel  for  the 
appellee  Railway  Company  present  an  argument  to  the 
effect  that  the  sale  of  the  land  to  the  appellee  Railway  Com- 
pany upon  foreclosure  of  the  mortgages  of  the  Railroad 
Company  was  a  disposal  of  the  lands  within  the  meaning 
of  the  Joint  Resolution  of  1870  and  that,  therefore,  the 
lands  could  not  thereafter  be  subject  to  the  proviso  requir- 
ing that  they  be  opened  to  settlement  and  preemption. 
The  Congress  of  the  United  States  apparently  didn't  agree 
with  such  notion  when  it  said: 

■  "*  *  *  and  the  passage  of  this  chapter  shall  not  be 
considered  as  in  any  wise  evidencing  the  purpose  or 

■  intention  of  Congress  to  depart  from  the  policy  of  the 
K  United  States  expressed  in  the  resolution  of  May  31, 
P       1870,  relatitve  to  the  disposition  of  grants  of  lands 

by  said  grantee,  and  the  right  is  hereby  reserved  to  the 
L       United  States  at  any  time,  to  enact  further  legislation 
relative  thereto."  43  U.  S.  C.  A.  923. 

The  above  provision  is  contained  in  the  act  providing  for 

the  bringing  of  the  action  resulting  in  the  land  grant  case 

hereinbefore  discussed. 
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li 
The  Railway  Company,  itself,  apparently  did  not  agree 

with  its  own  contention,  now  advanced,  when  it  enteredlj 

into  the  stipulation  by  which  the  land  grant  case  was  fin-ii 

ally  settled.  In  the  judgment  entered  by  stipulation  of  the 

government  and  the  defendants  in  that  case,  United  State$il 

vs.  N.  P.  Ry.  C,  41  Fed.  Supp.  289,  it  is  provided:  \ 

"That  the  plaintiff,  United  States  of  America,  be! 
and  it  is  hereby  awarded  judgment  against  the  de-i| 
fendant,  Northern  Pacific  Railway  Company,  in  theij 
sum  of  $300,000  together  with  interest  thereon  at  six! 
together  with  interest  thereon  at  six  per  cent  perl 
annum  until  paid." 

In  their  argument  on  page  59  of  their  brief,  counsel  for  1 
the  Railway  Company  assert  that  this  three  hundred  thous- 1 
and  dollar  judgment  was  on  account  of  the  failure  of  the) 
Railway  Company  to  sell  the  lands  pursuant  to  the  proviso,  i 
How  could  there  be  any  such  damage  if  the  sale  to  the  j 
Railway  Company  removed  the  lands  from  the  operation  | 
of  the  proviso.  Furthermore,  both  the  Railway  Company  | 
and  the  Land  Department  have  recognized  that  the  Rail-  j 
way  Company  as  a  successor  of  the  Railroad  Company  was 
acquiring  these  lands  pursuant  to  the  provisions  of  the  act  i 
of  1864  and  the  Joint  Resolutions  of  1870,  as  is  demon-  1 
strated  by  our  discussion  of  the  Company's  Place  List  No. 
36  and  the  patent. 

That  the  Supreme  Court  of  the  United  States  did  not 
agree  with  this  assertion,  advanced  by  counsel  for  the  Rail- 
way  Company,   is   illustrated   by   the   statement   from   the 
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j  United  States  vs.  N.  P.  Ry.  Co.,  supra,  311  U.  S.  317,  to 
ithe  effect  that  the  proviso  required  the  Company  to  open 

the  lands  to  preemption  and  settlement  at  the  expiration  of 
jfive  years  after  the  completion  of  the  entire  line  whether 
;  the  lands  were  then  subject  to  the  mortgage  or  not.  The 

complete  quotation  to  which  we  refer  is  set  forth  on  page 

26  of  our  original  brief. 

Heath  vs.  N.  P.  Ry.  Co.,  38  Land  Decisions  77,  cited  at 
page  67  of  the  Railway  Company's  brief  is  not  persuasive 
authority;  as  admitted  by  counsel  for  the  Railway  Com- 
pany, the  First  Assistant  Secretary  of  the  Interior  affirmed 
the  action  of  the  General  Land  Office  in  rejecting  Heath's 
homestead  application  upon  the  grounds  that  the  Interior 
Department  was  without  jurisdiction.  This  holding  was 
obviously  correct  without  reference  to  the  mortgage  fore- 
closure procedure.  See  Oregon  &  C.  R.  Co.  vs.  U.  S.,  supra, 
238  U.  S.  393,  from  which  we  previously  quoted  to  the  ef- 
fect that  by  the  provision  in  the  land  grant  act  withdraw- 
ing from  sale  the  granted  lands,  the  lands  were  comitted 
to  a  power  other  than  the  government  to  be  administered 
for  the  purposes  of  the  Act  and  were  withdrawn  from  the 
operation  of  the  land  laws.  This  is  the  basis  of  Heath  vs. 
N.  P.  Ry.  Co.,  and  while  the  First  Assistant  Secretary  of  the 
Interior  may  have  intimated  that  the  sale  under  the  fore- 
closure proceedings  operated  as  a  disposal  of  the  lands 
within  the  meaning  of  the  Joint  Resolution,  the  case  is  not 
authority  for  any  such  proposition. 
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The  position  of  counsel  for  the  Railway  Company  is  alstj 
refuted  by  one  of  the  very  cases  which  they  cited  in  thei: 
brief.  On  pages  69  and  70  of  their  brief,  they  quote  fron 
the  Forest  Reserve  Case,  41  S.  Ct.  439,  256  U.  S.  51,  6* 
L.  Ed.  825,  as  follows: 

"The  lands  in  question  are  within  the  indemnit 
limits  of  the  land  grant  made  to  the  Northern  Pacifiii 
Railroad  Company  by  the  Act  of  July  2,  1864,  c.  217| 
13  Stat.  365,  as  modified  and  supplemented  by  thcil 
Joint  Resolution  of  May  31,  1870,  16  Stat.  378,  and  werei 
selected  and  patented  as  indemnity  for  lands  lost  withiri 
the  place  limits.  The  rights  and  obligations  of  the  orig 
inal  railroad  company  arising  out  of  the  grant  have  long 
since  passed  to  the  present  railway  company  and  there! 
is  no  need  here  for  distinguishing  one  company  from; 

the  other."  (41  S.  Ct.  439).  (Emphasis  supplied). 

i 

Under  this  decision  it  is  clear  that  the  Resolution  of  187C| 
is  equally  as  effective  now  as  it  was  before  the  foreclosures 

II.       ESTOPPEL,  LACHES,  AND  STATUTES  OF 
LIMITATIONS 

As  we  anticipated  in  our  original  brief,  counsel  for  the| 
appellee  Railway  Company  have  advanced,  commencing 
at  page  70  of  their  brief,  arguments  based  upon  the  doc-' 
trines  of  estoppel  and  laches  and  upon  the  various  statutes 
of  limitations.  They  have,  however,  made  no  attempt  what- 
soever to  answer  nor  even  mentioned  the  holding  which 
we  there  set  forth  from  Ore.  &  C.  R.  Co.  vs.  U.  S.,  supra, 
238  U.  S.  293,  as  follows:  i 
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"We  may  observe  that  the  Acts  of  Congress  are 
laws  as  well  as  grants,  and  have  the  constancy  of  laws 
as  well  as  their  command  and  are  operative  and  ob- 
ligatory until  repealed.  This  comment  applies  to  and 
answers  all  the  other  contentions  of  the  Railroad 
Company  based  on  waiver,  acquiescence  and  estoppel 
and  even  to  the  defenses  of  laches  and  the  Stataute  of 
Limitations." 

In  view  of  the  fact  that  counsel  for  the  appellee  Rail- 
way Company  have  made  no  attempt  to  answer  this  state- 
ment by  the  Supreme  Court  of  the  United  States  as  applied 
to  this  case,  we  can  only  assume  that  they  have  no  answer 
and  we  again  submit  that  this  statement  is  a  complete 
answer  to  their  arguments  based  upon  estoppel,  laches, 
and  the  various  statutes  of  limitations. 

CONCLUSION 

On  the  basis  of  the  foregoing  arguments  and  authorities 
and  those  set  forth  in  our  original  brief,  we  again  submit 
that  the  court  below  was  clearly  in  error  in  finding  as  a 
matter  of  law  that  the  mineral  reservation  of  the  Northern 
Pacific  Railway  Company  in  the  deed  to  the  predecessor 
of  plaintiff  and  appellant  was  valid. 


I 
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REPLY  AND  ANSWER  TO  THE  BRIEF  OF  APPELLEE 
AND  CROSS- APPELLANT,  THE  TEXAS 

COMPANY  I 

The  following  portion  of  this  brief  is  in  reply  to  the  brief 
of  The  Texas  Company  in  answer  to  our  original  brief  on 
file  herein  and  in  answer  to  that  portion  of  The  Texas 
Company's  brief  which  relates  to  The  Texas  Company's 
cross-appeal  from  that  portion  of  the  judgment  granting  to 
the  plaintiff  Russell  the  sum  of  thirty-six  hundred  dollars 
on  a  contract  between  plaintiff  Russell  and  The  Texas 
Company. 

FIRST  ISSUE 

Compensation  Due  Mr.  Russell  for  the  Use,  by  The  Texas 
Company,  of  the  Land  in  Section  25,  Township  17  North, 
Range  55  East,  Dawson  County,  Montana. 

With  respect  to  our  contention  that  the  value  for  oil 
well  drilling  purposes  of  the  lands  used  by  The  Texas  Com- 
pany should  be  considered,  counsel  for  The  Texas  Com- 
pany rely  principally  upon  Federal  Cases  involving  con- 
demnation for  dam  sites.  Such  cases  are  clearly  distinguish- 
able from  the  present  case  in  that  the  only  authority  that 
has  or  could  have  the  right  to  construct  a  dam  across  a 
navigable  river  was  and  is  the  United  States.  In  other  words, 
the  value  involved  in  those  cases  is  one  that  could  never 
apply  to  any  private  person  or  corporation  except  by  grant 
from  the  government.  This  is  not  true  of  the  value  for  oil 
well  drilling  purposes  involved  in  the  present  situation. 
It  is  true  that  if  the  Northern  Pacific  Reservation  be  valid, 
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the  defendant  The  Texas  Company,  has  the  right  to  take 
the  surface  of  plaintiff  Russell's  land  for  this  purpose.  But 
that  right  is  accompanied  with  the  obligation  to  pay  to 
Mr.  Russell  the  market  value  thereof  and  in  determining 
the  market  value,  the  fact  that  plaintiff  can  not  stop  The 
Texas  Company  from  taking  the  surface  must  not  be  con- 
sidered, and  the  case  must  be  determined  as  if  defendant. 
The  Texas  Company,  v^as  a  willing  purchaser  who  would 
not  have  to  buy,  and  the  plaintiff  Russell,  a  willing  seller, 
not  obligated  to  sell.  In  such  situations,  the  value  of  the 
surface  for  oil  well  drilling  sites  would  certainly  be  con- 
sidered. See  the  authorities  cited  in  our  original  brief,  par- 
ticularly Yellowstone  Park  Railroad  Company  vs.  Bridger 
Coal  Company,  34  Mont.  545,  87  Pac,  (2d)  963. 

A  case  more  nearly  analogous  to  this  one  than  those  cited 
by  counsel  for  The  Texas  Company  is  the  case  of  Mississippi 
Run  River  Boom  Company  vs.  Patterson,  98  U.  S.  403, 
25  L.  Ed.  206;  which  case  involved  a  situation  wherein  a 
company  which  had  been  granted  a  franchise  by  the  State 
of  Minnesota  to  construct  logging  booms  on  the  Mississippi 
River  was  condemning  for  that  purpose  an  island  owned 
by  one  Patterson.  In  that  case  the  Supreme  Court  of  the 
United  States  said: 

"The  position  of  the  three  islands  in  the  Mississippi 
fitting  them  to  form,  in  connection  with  the  west  bank 
of  the  river,  a  boom  of  immense  dimensions,  capable 
of  holding  in  safety  over  twenty  million  feet  of  logs, 
added  largely  to  the  value  of  the  lands.  The  Boom 
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Company  would  greatly  prefer  them  to  more  valu- 
able agricultural  lands,  or  to  lands  situated  elsewhere 
on  the  river;  as,  by  utilizing  them  in  the  manner  pro- 
posed, they  would  save  heavy  expenditures  of  money 
in  constructing  a  boom  of  equal  capacity.  Their  adapt- 
ability for  boom  purposes  was  a  circumstance,  there- 
fore, which  the  owner  had  a  right  to  insist  upon  as  an 
element  in  estimating  the  value  of  his  lands.  *  *  * 

"The  views  we  have  expressed  as  to  the  justness  of 
considering  the  peculiar  fitness  of  the  lands  for  par- 
ticular purposes  as  an  element  in  estimating  their 
value,  find  support  in  the  several  cases  cited  by  coun- 
sel. Thus,  in  the  matter  of  Furman  Street,  17  Wend. 
669,  where  a  lot  upon  which  the  owner  had  his  resi- 
dence was  injured  by  cutting  dov/n  an  embankment 
in  opening  a  street  in  the  City  of  Brooklyn,  the  Supreme 
Court  of  New  York  said  that  neither  the  purpose  to 
which  the  property  was  applied,  nor  the  intention  of 
the  owner  in  relation  to  its  future  enjoyment,  was  a 
matter  of  much  importance  in  determining  the  com- 
pensation to  be  made  to  him;  but  that  the  proper  in- 
quiry was  'What  is  the  value  of  the  property  for  the 
most  advantageous  uses  to  which  it  may  be  applied.-^' 
In  Goodwin  v.  Canal  Co.,  18  Ohio  St.  169,  where  a 
railroad  company  sought  to  appropriate  the  bed  of  a 
canal  for  its  track,  the  Supreme  Court  of  Ohio  held 
that  the  rule  of  valuation  was  what  the  interest  of  the 
canal  company  was  worth,  not  for  canal  purposes  or 
for  any  other  particular  use,  but  generally  for  any  and 
all  uses  for  which  it  might  be  suitable.  And  in  Young 
V.  Harrison,  17  Ga.  30,  where  land  necessary  for  an 
abutment  of  a  bridge  was  appropriated,  the  Supreme 
Court  of  Georgia  held  that  its  value  was  not  to  be 
restricted  to  its  agricultural  or  productive  capacities. 
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but  that  inquiry  might  be  made  as  to  all  purposes  to 
which  it  could  be  applied,  having  reference  to  exist- 
ing and  prospective  wants  of  the  community.  Its  value 
as  a  bridge  site  was,  therefore,  allowed  in  the  estimate 
of  compensation  to  he  awarded  to  the  owner."  (Empha- 
sis supplied). 

On  the  basis  of  this  case  and  of  the  cases  cited  in  our 
I  original  brief,  we  again  submit  that  the  value  of  these  lands 
jfor  oil  well  drilling  purposes  should  have  been  considered. 

I     With   reference   to   the   opinion   of  the  witness  Morton 
Sand  the  foundation  which  was  laid  therefor,  we  have  no 
i  quarrel  with  the  authorities  cited  by  the  counsel  for  The 
Texas  Company,  but  we  must  insist  that  the  facts  upon 
!l  which    Morton's    testimony    were   based    were    adequately 
)  presented.  These  facts  were  the  production  record  of  the 
dwells  on  plaintiff's  lands   (PI.  Ex.   10),  and  the  fact  that 
I  only  the  surface  was  owned  by  the  plaintiff  Russell  and 
that  only  the  surface  was  being  valued.  From  these  two 
!  facts,  based  upon  his  experience  in  the  oil  business,  Mr. 
Morton  could,  under  the  authorities  cited  by  counsel  for 
The  Texas  Company,  properly  testify  as  to  the  value  of  the 
jarea  taken  for  oil  well  drrilling  purposes.  In  regard  to  the 
fact  that  his  testimony  was  not  specifically  directed  to  the 
time  when   mining  activities  were  commenced,   it   is   our 
contention  that  the  production  record  of  these  three  wells 
is  certainly  some  evidence  of  the  expectations  which  would 
I  have  governed  the  market  value  at  that  time.  This  record 
is,  of  course,  the  realization  of  those  expectations.  Further- 
more, the  three  wells  on  Mr.  Russell's  lands  were  not  all 
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drilled  at  one  and  the  same  time.  The  dates  when  they 
were  drilled  and  the  dates  when  operating  for  drilling 
them  commenced  are  before  this  Court  in  the  admissions  and 
answers  to  inerrogatories  (R.  94),  and  at  the  time  drilling 
operations  were  commenced  on  the  lands  taken  for  the 
second  well  and  the  third  well,  the  productivity  of  the  area 
had,  of  course,  been  established  by  the  first  well.  For  all 
these  reasons,  we  respectfully  submit  that  the  testimony 
of  Mr.  Morton  is  of  value  in  arriving  at  the  market  value 
of  the  surface  taken  by  the  defendant,  The  Texas  Com- 
pany. 

SECOND  ISSUE 

Right  to  the  Use  of  Surface  Water  on  Section  23. 

As  anticipated  in  our  original  brief,  counsel  for  The 
Texas  Company  now  argue  that  the  water  used  by  them 
from  the  plaintiff's  Section  23  was  owned  by  them.  This 
contention  now  advanced  by  counsel  for  The  Texas  Com- 
pany can  not  be  considered  for  three  reasons:  First:  It 
constitutes  a  variance  from  their  pleading.  Second:  The 
waters  involved  were  surface  waters  not  subject  to  appro- 
prition.  Third:  The  Texas  Company  was  without  right  to 
make  an  appropriation  upon  the  plaintiff's  land. 

It  is  the  general  rule  in  Montana,  as  elsewhere,  that  par- 
ties to  an  action  are  bound  by  their  pleadings  and  can  not 
controvert  their  averments;  allegations,  statements,  or  ad- 
missions contained  in  a  pleading  are  conclusive  against  the 
pleader  as  proof  of  the  facts  which  they  admit.  Gilna  vs. 
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Barker,  78  Mont.  357,  254  Pac.  174.  Andersen  vs.  Mace, 
99  Mont.  421,  45  Pac.  (2d)  771.  In  Paragraph  IV  of  the 
plaintiff's  third  causes  of  action  on  page  9  of  the  plaintiff's 
i complaint  (Rr.  13-14)  it  is  alleged  that  the  defendants 
ihave  since,  on  or  about  the  third  day  of  September,  1952, 
taken  and  removed  water  from  the  plaintiff's  lands  for 
iuses  upon  other  lands  and  that  the  taking  and  removing 

of  said  w^ater  for  use  upon  other  lands  is  without  right  or 

I  •  • 

jauthority  and  is  a  wrongful  invasion  of  the  rights  of  the 

plaintiff  and  a  continuing  trespass  upon  the  lands  of  the 

plaintiff.  In  paragraph  IV  of  their  answer  to  the  third  cause 

Ijof   action    in   plaintiff's    complaint,    the   defendant   Texas 

Company  admits  as  follows: 

"*  *  ♦  admit  the  use  of  said  roads,  water,  and  rock 
for  access  to  and  use  upon  adjacent  lands  was  wrong- 
ful; *  *  *."   (R.  35). 

In  the  face  of  the  admission  and  allegation  above  set 
¥orth  we  fail  to  see  how  The  Texas  Company  can  now 
'contend  that  its  use  of  water  from  plaintiff's  Section  23 
was  rightful.  Counsel  for  The  Texas  Company  may  argue 
that  this  admission,  being  an  admission  that  the  use  of  the 
yv^ater  on  lands  other  than  Section  23  was  wrongful  does 
not  preclude  them  from  asserting  that  the  use  upon  Sec- 
tion 23  was  rightful.  However,  as  they  themselves  suggest 
it  a  later  point  in  their  brief,  to  which  reference  will  be 
nade,  if  they  owned  the  water  by  right  of  appropriation, 
:hey  would  have  the  right  to  use  it  at  any  place  they  might 
jee  fit,  so  far  as  Mr.  Russell  was  concerned.  Consequently, 
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it  is  clear  that  this  admission  not  only  precludes  them  from; 
argument  that  the  use  of  the  water  on  land  other  than  Sec-.- 
tion  23  was  within  their  right,  but  also  precludes  them  from 
advanacing  this  argument  as  to  the  use  of  the  water  on 
Section  23. 

The  claim  of  right  advanced  by  counsel  for  Texas  Com- 
pany is  based  upon  the  theory  that  the  water  was  water' 
subject  to  appropriation,  that  they  were  rightfully  upon  the 
land  and  therefore  had  the  right  to  appropriate  it.  The' 
waters  used  by  The  Texas  Company  were  surface  waters. 
This  fact  they  may  not  now  deny.  See  admissions  and  allega- 
tions contained  in  Paragraph  IV  of  The  Texas  Company's 
answer  to  the  third  cause  of  action  in  plaintiff's  complaint 
(R.  35),  wherein  they  admit  and  allege  that  they  "used 
surface  water"  from  said  lands.  Section  89-801  R.  C.  M.; 
1947,  provides  as  follows: 

"The  right  to  the  use  of  unappropriated  water  of 
any  river,  stream,  ravine,  coulee,  spring,  lake,  or  other 
natural  source  of  supply  may  be  acquired  by  appro- 
priation, and  an  appropriator  may  impound  flood, 
seepage,  and  waste  waters  in  a  reservoir  and  thereby 
appropriate  the  same." 

See  the  recent  case  of  Doney  vs.  Beatty,  124  Mont.  41,  220 
Pac.  (2d)  77,  holding  that  surface  waters  are  not  subjea 
to  appropriation.  The  rule  has  long  been  that  surface  waters 
are  the  absolute  property  of  the  land  owner  so  long  as 
they  remain  upon  his  land  and  under  his  control.  This  be- 
ing so,  plaintiff  Mr.   Russell,   could   impound   the  waters, 
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lUse  them  to  irrigate  crops,  sell  them  or  simply  pay  no  at- 
jtention  to  them.  See  Kinney  on  Irrigation  and  Water 
Rights,  Vol.  1,  Second  Edition,  Section  318,  pages  516-519. 

The  right  of  The  Texas  Company  in  this  case  under  the 
reservation  of  the  defendant  Northern  Pacific  Railroad 
Company,  assuming  that  reservation  to  be  valid,  is  only 
to  the  use  of  so  much  of  the  surface  of  plaintiff's  land  as 
may  be  necessary  for  their  drilling  operations  subject  to 
their  obligation  to  pay  to  Mr.  Russell  the  market  value  of 
the  surface  which  they  used.  If  these  surface  waters  be  con- 
sidered a  part  of  the  surface,  The  Texas  Company  became 
obligated  under  the  reservation  to  pay  the  reasonable 
^value  thereof.  If  they  be  considered  property  of  the  plaint- 
iff, separate  and  apart  from  the  surface  of  the  land,  The 
Texas  Company,  by  its  use  of  the  water,  is  nonetheless  ob- 
ligated to  pay  the  reasonable  market  value  thereof. 

\  Furthermore,  even  if  this  water  be  considered  subject 
to  appropriation  by  The  Texas  Company,  which  it  can  not 
in  view  of  The  Texas  Company's  admissions.  The  Texas 
Company's  only  right  on  the  land  of  the  plaintiff,  assum- 
ing that  it  has  any  right,  is  for  the  purpose  of  searching 
for  and  recovering  oil  and  gas  and  other  minerals.  There  is 
no  right  reserved  and  there  has  been  none  granted  to  go 
upon  the  lands  of  the  plaintiff  for  the  purpose  of  making 
an  appropriation  of  water.  The  only  legitimate  use  which 
can  be  made  of  the  reservation  upon  which  The  Texas  Com- 
pany relies  is  to  search  for  and  recover  such  oil  and  gas  and 
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other  minerals.  See  3  Lindley  on  Mines,  Section  813, 
Page  2006,  28  C.  J.  S.  Easements,  Section  92;  58  C.  J.  S.'^ 
Mines  and  Minerals,  Section  159.  In  this  respect,  we  again i 
respectfully  submit  that  the  case  of  Prentice  vs.  McKay,  38' 
Mont.  114,  117,  98  Pac.  1081,  is  controlling  and  the  case? 
of  Connally  vs.  Harrel,  102  Mont.  295,  57  Pac.  (2d)  781,1 
cited  by  counsel  for  The  Texas  Company  at  page  23  of 
their  brief,  is  not  authority  to  the  contrary.  In  the  Con- 
nolly case  there  was  a  license  to  go  upon  the  lands  involved 
for  the  specific  purpose  of  appropriating  water.  The  licensee, 
therefore,  having  the  right  to  make  a  valid  approprition. 
The  Connolly  Case,  while  distinguishing  the  rule  of  Prentice 
vs.  McKay,  specifically  recognizes  that  rule  to  the  effect 
that  one  cannot  make  valid  appropriations  of  water  upon 
the  lands  of  another  without  some  right  to  be  there  for  the 
purpose  of  making  said  appropriation. 

THIRD  ISSUE 

Cross-Appeal  by  The  Texas  Cotnpany. 

The  Texas  Company  has  appealed  from  that  portion  of 
the  judgment  awarding  the  plaintiff  Russell  the  sum  of 
$3600.00  under  a  contract.  The  Texas  Company's  argu- 
ments in  support  of  that  appeal  commence  at  page  25  of  the 
brief  of  the  appellee  and  cross-appellant  The  Texas  Co. 
This  portion  of  our  brief  is  in  answer  to  the  arguments 
there  set  forth. 
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I  The  statement  set  forth  by  counsel  for  the  cross-appellant 
iThe  Texas  Company  as  to  the  facts  concerning  which  there 
is  no  dispute,  pages  25,  26  and  27  of  The  Texas  Company's 
brief,  is  not  entirely  accurate.  Counsel  for  The  Texas  Com- 
pany state  that  on  or  about  the  17th  day  of  April  The  Texas 
Company  constructed  a  dam  creating  a  reservoir  on  the 
plaintiff's  land  in  which  it  gathered  and  impounded  sur- 
face water  coming  down  the  hill  from  Section  26  and  used 
about  15,000  barrels  of  that  water  for  drilling  operations  in 
Section  22  between  September  14,  1952,  and  November  12, 
J1952.  They  state  that  no  water  was  ever  taken  from  Sec- 
Ition  23  for  use  on  either  Section  23  or  Section  22  or  any 
other  land,  citing  the  court  to  page  74  of  the  Transcript 
which  is  defendant's  answer  to  interrogatories.  The  answers 
to  the  interrogatories  to  which  they  direct  the  attention 
3f  the  Court  do  not  state  that  no  water  was  taken  from  Sec- 
tion 23  for  use  on  either  Section  22  or  on  any  other  land. 
They  state  that  the  defendant  constructed  a  dam  in  the 
iW^/^  of  the  SW^^  of  Section  23  into  which  drained  the 
runoff  of  free  surface  waters  coming  downhill  from  Sec- 
tion 26;  that  the  defendant  pumped  about  15,000  barrels 
3f  that  water  from  the  dam  on  Section  23  for  use  in  drilling 
3n  Section  22  between  September  14,  1952,  and  November 
12,  1952.  They  then  state  "no  other  water  was  taken  from 

Section  23."  Now,  of  course,  whether  this  water  originated 
in  Section  26  or  some  other  section  it  was  on  Section  23 
svhen  impounded  by  the  defendant  The  Texas  Company 
and  it  was  from  Section  23  that  it  was  taken.  Furthermore, 
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'  i 

at  least  a  portion  of  this  water  originated  on  Section  23. 

See  the  testimony  of  Bert  Ekland  (R.  224). 

i 

Counsel  for  cross-appellant  The  Texas  Company  refer 
at  page  26  of  their  brief  to  the  letter  from  Vaughn,  Brand-! 
lin  &  Wehrle  upon  which  letter  Mr.  Russell  bases  his  claim 
of  contract.  They  then  state  that  this  letter  was  not  answered 
until  The  Texas  Company  wrote  to  Mr.  Russell's  attor- 
ney under  date  of  December  16,  1952,  refusing  to  consider 
the  offer  made  by  Mr.  Russell.  It  should  be  pointed  out; 
that  this  letter  of  refusal,  dated  December  16,  1952,  ac- 
tually was  not  mailed  to  Mr.  Russell  until  December  26, 
1952,  which  date  is  the  date  postmarked  on  the  letter 
(R.  85).  Long  prior  to  this  time  and  on  November  22, 
1952,  as  stated  by  counsel  for  cross-appellant  The  Texas 
Company  at  page  27  of  their  brief.  The  Texas  Company 
had  ceased  to  make  use  of  Mr.  Russell's  land  in  connection 
with  their  operations  upon  other  lands.  At  this  point  we 
might  remark  that  we  do  not  see  any  valid  criticism  of 
Finding  of  Fact  No.  XIV  there  criticized  by  counsel  for 
cross-appellant.  That  Finding  is  precisely  correct  for  the 
cross-appellant  did  continue  to  use  the  roadways,  water 
and  rock  from  plaintiff's  said  lands  in  connection  with  its 
operations  on  adjacent  lands  from  and  after  the  30th  day 
of  October,  1952,  and  they  did  stop  all  such  use  on  November 
22,  1952,  and  not  before  although  the  use  of  rock  and  the 
use  of  water  was  terminated  on  different  dates  during  the 
interim. 
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It  is  contended  by  cross-appellant  The  Texas  Company 
that  the  continued  use  of  the  roadways  from  Section  23 
and  the  water  produced  and  impounded  on  Section  23  on 
adjacent  sections  after  October  30,  1952,  constituted  no 
consideration  whatever  for  the  alleged  promise  by  The 
|Texas  Company  to  pay  Russell  $150.00  per  day  for  such 
[■ose.  We  need  not  go  outside  the  brief  of  cross-appellant  for 
bur  answer  to  the  arguments  presented  in  support  of  this 
contention.  Each  of  those  arguments  contains  within  itself 
ithe  seeds  of  its  own  destruction.  This  is  particularly  true 

hi  the  various  authorities  cited  by  counsel  for  the  cross- 

I 
[Appellant. 

First,  counsel  for  the  cross-appellant  suggest  in  support 
jf  this  contention  that  because  Russell  was  granted  judg- 
ment against  the  company  for  the  "full  market  value"  of 
23.67  acres  of  section  23  used  by  The  Texas  Company 
there  is  no  consideration.  Now,  in  the  first  place,  The  Texas 
Company  admitted  and  has  never  denied  that  this  use  of 
plaintiff's  property  in  connection  with  its  operations  upon 
bther  lands  was  wrongful  and  not  justified  under  the  reser- 
vation which  they  claim  to  be  the  basis  of  their  right  (R. 
33-34).  If  The  Texas  Company  had  any  right  at  all  on  the 
lands  of  the  plaintiff  it  was  only  in  connection  with  their 
operations  upon  those  lands.  Consequently,  their  use  in 
:onnection  with  their  operations  upon  other  lands  would 
properly  have  been  the  subject  of  bargaining  between  The 
Texas  Company  and  Mr.  Russell  and  such  use  without 
agreement   from  Mr.   Russell   rendered   The   Texas   Com- 


40  Theodore  B.  Russell 

pany  common  trespassers.  Insofar  as  the  payment  of  the  full 
market  value  for  the  23.67  acres  is  concerned  it  is  conceded 
that  utility  of  the  23.67  acres  to  Mr.  Russell  was  completely 
destroyed.  Consequently,  Mr.  Russell  was  clearly  entitled 
to  that  compensation  and  as  previously  noted  The  Texas 
Company  has  admitted  that  he  was  entitled  to  compensation 
as  well  for  the  use  of  his  property  in  connection  with  The 
Texas  Company's  operations  upon  other  property. 

Insofar  as  the  argument  advanced  by  The  Texas  Com- 
pany that  the  water  impounded  on  Section  23  belonged 
to  The  Texas  Company  and  could  be  used  at  any  place  or 
location  is  concerned,  that  argument  now  advanced  is 
completely  at  variance  with  the  admissions  contained  in  their' 
pleading,  previously  pointed  out,  wherein  The  Texas  Com- 
pany specifically  "admits  the  use  of  said  road,  water  and' 
rock  for  access  to  and  use  upon  adjacent  lands  was  wrong- 
ful." (R.  35).  In  the  face  of  this  admission  The  Texas 
Company  may  not  now  argue  that  the  water  was  theirs  to 
use  where  they  saw  fit. 

Counsel  for  cross-appellant  The  Texas  Company  next 
point  out  the  fact  that  Section  23  was  under  lease  to  Mr. 
Ekland  and  they  therefore  argue  that  Mr.  Russell  had  no 
power  to  make  the  contract.  As  counsel  for  the  cross-ap- 
pellant themselves  point  out  later  on,  this  lease  to  Mr. 
Ekland  was  a  grazing  lease  and  Mr.  Ekland  having  leased 
only  the  grazing  rights  would  be  in  no  position  to  com- 
plain concerning  the  contract.  At  any  rate  Mr.  Ekland  is 
not  here  complaining  and  there  is  no  showing  as  to  the 
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j  terms  of  his  lease  other  than  that  it  was  a  grazing  lease. 
IMr.  Russell  made  an  offer  to  The  Texas  Company.  The 
I  Texas  Compaany  accepted  that  offer  in  conformity  with 
I  the  mode  of  acceptance  specified  in  the  offer  and  there  is  no 
i  issue  as  to  the  rights  of  Mr.  Ekland. 

!  Counsel  for  The  Texas  Company  continually  refer  to 
the  contract  as  an  unconscionable  contract.  Now,  if  there 
were  any  unconscionable  conduct  involved  in  this  case  it 
jcertainly  was  not  the  conduct  of  Mr.  Russell.  The  letter 
jcontaining  the  offer  to  The  Texas  Company  was  dated 
October  28,  1952,  and  should  have  been  received  by  The 
Texas  Company  in  due  course  not  later  than  the  30th  day 
of  October,  1952,  and  here  we  might  remark  that  The  Texas 
Company  does  not  anywhere  in  their  pleadings,  or  other- 
wise, dispute  that  they  did  so  receive  the  letter.  Thereafter, 
according  to  their  own  admissions,  they  continued  the  use, 
which  they  admit  was  wrongful,  insofar  as  the  water  was 
concerned  until  November  12,  1952,  and  insofar  as  the  roads 
are  concerned  until  November  22,  1952.  This,  without  an- 
swering in  any  fashion  Mr.  Russell's  letter.  Bob  Traver,  a 
witness  for  the  defendant  The  Texas  Company,  testified  that 
immediately  after  they  received  notice  to  stop  using  the 
roads  they  commenced  building  a  new  road  and  that  it  took 
just  three  or  four  days  for  them  to  build  the  new  road 
(R.  216-217),  that  the  order  to  stop  using  the  road  was 
from  the  company  (R.  219),  that  the  road  was  finished 
in  November  when  they  stopped  using  the  road  on  Mr. 
Russell's  land  (R.  220).  In  other  words,  for  a  period  of 
twenty  to  twenty-one  days  after  receipt  of  the  letter  de- 
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dendant  The  Texas  Company  continued  the  wrongful  use 
and  they  now  contend,  with  no  intention  whatsoever  to' 
accept  Mr.  Russell's  offer,  without  even  attempting  to  make 
arrangements  to  avoid  such  wrongful  use.  We  might  fur- 
ther point  out  that  it  was  not  until  December  26  thereafter 
that  The  Texas  Company  finally  communicated  to  Mr.  Rus- 
sell that  they  did  not  intend  to  accept  or  that  they  refused  to 
consider  the  offer  made  by  Mr.  Russell.  In  other  words,  by 
their  pleadings  and  by  their  testimony  they  admit  a  willful 
trespass  and  continuation  of  that  willful  trespass,  after  no- 
tice, with  no  attempt,  for  a  period  of  twenty  to  twenty-one 
days  at  east,  to  comply  with  such  notice  and  with  no  notifica- 
tion that  the  offer  made  with  the  notice  would  not  be  con- 
sidered and  no  communication  whatsoever  with  Mr.  Russell 
until  more  than  a  month  subsequent  to  the  discontinuance  of 
their  willful  trespass.  Now,  we  ask  the  Court  if  anyone 
here  is  guilty  of  unconscionable  conduct  is  it  The  Texas 
Company  or  is  it  Mr.  Russell.''  We  are  confident  that  this 
Court  will  have  no  difficulty  in  answering  that  question. 

Insofar  as  the  point  pointed  out  by  counsel  for  the  cross- 
appellant  The  Texas  Company  that  the  plaintiff  in  the  com- 
plaint asked  for  an  injunction  we  need  only  call  this  Court's 
attention  to  the  fact  that  the  license  offered  was  a  revocable 
license.  It  would  seem  to  make  no  difference  as  to  how 
Mr.  Russell  chose  to  revoke  that  license. 

Commencing  with  page  31  of  the  brief,  counsel  for  the 
cross-appellant.  The  Texas  Company,  present  a  considera- 
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tion  of  the  various  authorities  which  they  believe  support 
their  position.  At  that  point  they  state  that  we  rely  solely 
pn  the  provisions  of  Section  13-320  R.  C.  M.,  1947.  In  this 
statement  they  are  incorrect.  Not  only  did  we  cite  to  the 
Court  in  addition  Section  13-325  R.  C.  M.,  1947,  but  fur- 
»:hermore,  as  we  will  show,  the  authorities  generally,  in- 
jluding  those  cited  and  quoted  from  by  counsel  for  the 
cross-appellant  support  our  position.  Counsel  for  the  cross- 
appellant  first  consider  Section  13-317  R.  C.  M.,  1947, 
specifying  that  consent  can  be  communicated  with  effect 
only  by  some  act  or  omission  of  the  party  contracting  by 
which  he  intends  to  communicate  it  or  which  necessarily 
tends  to  such  communication.  The  last  phrase  in  this  statute 
plearly  implies  that  actual  intention  is  not  essential.  The 
intention  of  the  cross-appellant  is  important  only  as  it  is 
manifested. 

I  On  page  32  of  their  brief,  counsel  for  the  cross-appellant 
tite  and  quote  Section  55  of  the  Restatement  of  the  Law 
3f  Contracts,  which  seems  to  support  their  position.  How- 
ever, they  then  proceed  to  quote  at  some  length  from  the 
iMontana  Annotation  to  that  Section  of  the  Restatement. 
Considering  that  quotation,  we  find  therein  authoritative 
support  for  our  position. 

"No  case  found.  The  rule  accords  with  the  language 
I  of  cases  involving  bilateral  contract  which  say  that 
there  must  be  mutual  assent  to  form  a  contract,  or  that 
the  parties  must  give  their  free  and  voluntary  assent 
to  the  terms.  (Citing  cases).  But  in  accord  with  Sec- 
tions 20  and  23  of  the  Restatement,  J.  Neils  Lumber 
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Co.  V.  Farmers'  Lumber  Co.,  supra,  indicates  that,  de- 
spite the  statement  made  to  the  contrary,  in  a  bilateral 
contract  //  is  not  necessary  that  the  party  intend  to 
accept  an  offer  provided  he  has  manifested  an  inten- 
tion to  accept.  Section  55  in  reality  therefore  lays  down 
an  additional  requirement  of  accepting  the  offer.  Since 
an  act  is  equivocal  it  seems  reasonable  to  require  prool 
of  intent."  (Emphasis  supplied). 

In  this  particular  case,  the  actions  of  the  cross-appellant 
clearly  manifest  an  intention  to  accept.  The  mode  of  accept- 
ance was  specified  in  the  offer.  Had  the  cross-appellant 
merely  remained  silent,  we  agree  that  no  contract  would 
have  been  formed.  However,  the  mode  of  acceptance  set 
forth  in  the  offer  calls  for  affirmative  action  on  the  part 
of  cross-appellant  and  cross-appellant  does  not  deny  that 
affirmative  action  in  accord  with  the  offer  was  taken. 

Counsel  for  cross-appellant  cite  and  quote  at  length  Sec- 
tion 72  of  the  Restatement  of  Contracts.  Here  also  we  find 
support  for  our  position.  Of  course,  that  section  of  the  Re- 
statement is  not  precisely  applicable   since  it  deals   with 

situations  involving  silence  and  inaction  on  the  part  of  the 
offeree.  Whereas  in  the  present  case,  we  are  relying  upon 

silence  and  affirmative  action.  The  first  example  set  forth 

in  Section  72  as  illustrative  of  situations  wherein  silence  and 

inaction  on  the  part  of  the  offeree  constitute  an  acceptance 

of  the  offer,  is  as  follows: 

"(a)  Where  the  offeree  with  reasonable  oppor- 
tunity to  reject  offered  services  takes  the  benefit  of 
them  under  circumstances  which  would  indicate  to  a 
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reasonable  man  that  they  were  offered  with  the  ex- 

Ipectation  of  compensation." 
Certainly  in  this  case  the  cross-appellant  had  a  reason- 
ible  opportunity  to  reject  the  offered  license.  Instead  of  so 
loing,  cross-appellant  did  that  very  thing  which  the  offeror, 
"At.  Russell,  had  stated  would  constitute  an  acceptance. 

Counsel  for  the  cross-appellant  rely  upon  Williston  On 
Contracts  Revised  Edition.  They  cite  and  quote  from  Sec- 
ion  Gi.  Section  67,  Section  91,  and  Sections  9 IB  and  C. 
n  connection  with  Section  67,  an  example  is  set  forth  in 
Vipport  of  the  proposition  that  the  performance  of  an  act 
equested  by  the  offeror  does  not  necessarily  indicate  as- 
ent  to  the  offer.  We  agree  that  in  the  situation  there  set 
prth  performance  of  the  act  is  no  indication  of  assent,  but 
ibviously  the  example  has  no  relation  to  the  facts  here 
•resented.  In  the  example,  the  offeree  confers  a  benefit 
Lpon  the  offeror  instead  of  accepting  a  benefit  from  the 
ifferor.  Changing  the  example  somewhat  so  that  it  more 
learly  approximates  the  facts  here  involved,  let  us  suppose 
hat  the  offeror,  instead  of  offering  a  reward  to  the  finder 
f  the  watch,  offered  to  pay  someone  to  search  for  the  watch, 
urely  even  counsel  for  the  cross-appellant  would  not  argue 
hat  acceptance  of  the  pay  by  the  offeree  did  not  constitute 
n  acceptance  by  the  offeree  of  the  proposition.  At  another 
oint  in  this  very  valuable  work,  we  find  the  following 
tatement: 

"Since,    however,    the   formation   of   such    contracts 
depends  not  upon  an  actual  meeting  of  the  minds,  but 
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merely  upon  manifestions  of  assent.  It  is  not  true  thai 
an  intention  to  accept  is  of  any  importance  except 
where  the  actions  or  words  of  the  offeree  are  ambigu-, 
ous."  Williston  on  Contracts,  Revised  Edition,  Vol- 
ume 1,  Section  166. 

In  this  case  there  was  nothing  ambigous  in  the  actioi 
of  the  cross-appellant.  Its  conduct  clearly  met  the  terms  ol 
the  offer  and  constituted  an  acceptance  thereof.  The  sec-* 
tions  from  Williston  on  Contracts  cited  by  counsel  for  cross 
appellant  to  the  effect  that  mere  silence  does  not  constitut 
an  acceptance  of  the  offer  are  correct.  However,  these  ai 
thorities  have  no  application  in  this  case  because  in  additiof 
to  mere  silence  on  the  part  of  cross-appellant,  the  recors 
shows  there  was  affirmative  action  on  its  part  in  continuinj 
the  use  of  Mr.  Russell's  land  in  connection  with  its  operation^ 
on  adjacent  lands.  Cross-appellant  had  no  right  to  use  Sec-! 
tion  23  belonging  to  Mr.  Russell  in  connection  with  op^ 
erations  on  adjacent  lands.  The  right  to  grant  permissior 
to  use  Section  23  in  connection  with  operations  on  adjacent 
lands  rested  exclusively  with  Mr.  Russell  and  he  coulc 
grant  that  right  upon  any  terms  he  desired.  The  offer  of  tht 
right  made  to  the  cross-appellant  included  the  stipulatior 
that  the  continued  use  of  Mr.  Russell's  Section  23  in  cor 
nection  with  operations  on  adjacent  lands  would  be  taker 
as  an  acceptance  of  the  offer  and  the  cross-appellant  con 
tinued  in  its  use  of  Section  23  in  connection  with  its  opera 
tions  on  adjacent  lands. 

Counsel  for  the  cross-appellant  acknowledged  that  Mr 
Russell  might  bring  action  (ex  contractu)   for  the  reason 
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ible  value  of  the  use  of  his  property,  but  they  argued  that 
le  may  not  convert  the  use  into  an  express  contract  calling 
or  a  daily  rate  of  payment  of  his  own  choosing,  which  sum 
night  as  well  have  been  fifteen  thousand  dollars  a  day  as 
>ne  hundred  fifty  dollars  a  day.  To  be  sure  the  sum  might 
s  well  have  been  fifteen  thousand  dollars  a  day  as  one 
lundred  fifty  dollars  a  day,  but  there  was  no  coercion 
mployed  which  would  have  forced  the  cross-appellant  to 
ontinue  their  wrongful  use  of  plaintiff's  land.  That  was  a 
aatter  of  free  choice  on  cross-appellant's  part.  Suppose 
tiat  an  offeror  proposes  to  an  offeree  that  he  rent  to  the 

fferee   an   apartment   at   a   rental   of   one   hundred    fifty 

si 

ollars  a  month.  Suppose  further  that  he  makes  this  offer 
y  letter  as  was  done  in  this  case,  informs  the  offeree  as 
3  the  location  of  the  apartment  and  the  key  thereto  and 
'^Us  him  that  if  he  accepts  he  may  move  right  in.  Suppose 
hen  the  offeree,  without  communicating  with  the  offeror, 
koves  into  the  apartment  and  lives  there  for  a  month, 
urely  counsel  for  the  cross-appellant  could  not  agree  that 
t  the  end  of  the  month  the  offeree  could  remove  himself 
•om  the  apartment,  inform  the  offeror  that  he  considered 
ne  hundred  fifty  dollars  per  month  unconscionable  and 
'OuJd  pay  him  only  the  reasonable  rental  value  of  the 
partment.  Such  is  precisely  the  argument  now  advanced 
y  counsel  for  the  cross-appellant.  When  a  fruit  vender 
laces  a  box  of  oranges  on  the  street  with  a  sign  thereon 
^ecifying  the  price  for  each  orange — that  is  an  offer  to  the 
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general  public.  Surely  counsel  for  the  cross-appellant  can-  ^ 
not  agree  that  when  I  take  one  of  those  oranges  I  am  not 
bound  to  pay  the  price  stipulated,  but  only  the  reasonable 
value  of  the  orange. 

We  think  it  is  unnecessary  to  argue  the  point  as  to  whether 
or  not  Mr.  Russell  was  unreasonable  in  stipulating  as  his 
price  for  the  license  the  sum  of  one  hundred  fifty  dollars 
per  day.  Cross-appellant  could  not  have  considered  it  too 
unreasonable  at  the  time  for  as  previously  pointed  out,  it 
continued  the  wrongful  use  for  a  period  of  twenty-one  days 
after  receiving  the  letter  containing  the  offer,  without  |i 
taking  any  steps  to  cease  and  desist  from  such  wrongful  i 
use.  I  cannot  take  the  fruit  vendor's  orange  knowing  that 
such  action  led  him  to  believe  that  I  accepted  his  offer  and 
rely  in  my  mind  upon  an  intention,  not  expressed,  to  pay 
him  only  the  reasonable  value  therefor.  The  examples 
which  we  have  set  forth  may  be  ridiculed  by  counsel  for  the 
cross-appellant  as  far-fetched,  but  we  sumbit  the  situation 
here  presented  reduced  to  its  simplest  terms,  is  on  all  fours 
with  these  examples. 

Counsel  for  the  cross-appellant  cite  two  California  cases 
which  they  conceive  to  be  applicable  here.  Analysis  reveals 
that  both  of  those  cases  are  clearly  distinguishable.  In  the 
first  case,  Wright  v.  Sonoma  County,  156  Cal.  475,  10) 
Pac.  409,  was  the  situation  wherein  there  was  no  offer  what- 
soever; there  was  never  any  assent  on  the  part  of  the  plaint- 
iff in  that  case  to  the  use  by  the  defendant.  The  notice  given 
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he  plaintiff  expressly  forbade  such  use  and  stated  that 
ase  the  notice  was  disregarded,  the  plaintiff  and  his  co- 
ers  hereby  demand  fifty  dollars  per  day  for  each  and 
y  day  of  such  use  in  violation  of  the  notice  as  compen- 
>n  for  the  use.  As  stated  by  the  Court  in  that  case,  this 
and  can  not  be  considered  a  proposition  to  allow  such 
at  that  rate.  It  amounted  to  no  more  than  a  notice  of 
amount  of  damage  that  the  plaintiff  and  his  co-owners 
Id  demand  for  the  use  without  their  consent.  In  this 
,  there  was  a  specific  and  definite  offer. 

he  second  case  cited  by  counsel  for  the  cross-appellant: 
man  v.  Assoc.  Tel.  Co.,  Ltd.,  100  Cal.  App.  (2d)  806, 
Pac.  (2d)  846,  also  involved  a  situation  wherein  there 
(no  offer  on  the  part  of  the  plaintiff.  The  plaintiff  merely 
Irmed  the  defendant  that  unless  the  encroachment  in- 
ted  in  that  case  were  removed  within  three  days  after 
[notice,  the  plaintiff  would  charge  defendant  twenty- 
( dollars  per  day  for  each  day  thereafter  that  the  en- 
i:hment  continued. 

)  summarize  our  arguments,  this  is  a  situation  wherein 
: ;  is  more  than  mere  silence  or  failure  to  reject  the  offer. 

e  was  that  which  is  required  by  Section  13-320,  R.  C. 
>1947,  i.  e.,  acceptance  of  the  consideration  offered  with 
;  proposal. 

[>unsel  for  The  Texas  Company  have  pointed  out  that 
!  built  by-pass  roads  after  receipt  of  the  letter.  We  fail 
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to  see  how  The  Texas  Company  could  relieve  itself  by  pro-i 
ceeding  in  such  fashion.  The  Texas  Company  was  makingn 
use  of  the  lands  of  the  plaintiff  for  a  purpose  which  theyi 
admit  was  wrongful.  The  plaintiff  demanded  that  such  usef 
cease  and  in  the  same  letter  offered  them  a  revocable  license 
to  continue  such  use  at  a  stated  consideration  specifying 
that  continuation  of  the  use  by  The  Texas  Company  woulci 
be  deemed  an  acceptance  of  the  offer.  The  Texas  Company 
now  argues  that  they  could,  after  receipt  of  this  demand 
and  offer,  in  their  own  good  time  make  other  arrange- 
ments satisfactory  to  themselves  and  then  say  to  the  plaint- 
iff— your  offer  is  refused,  come  ahead  and  see  how  much 
damage  you  can  prove.  This  argument  merits  the  respeaful 
consideration  of  a  Jesse  James  or  John  Dillinger,  but  it  is 
hardly  the  sort  of  an  argument  calculated  to  appeal  to  a 
Court  of  Justice,  and  we  submit  that  the  local  Court's  judg- 
ment in  so  far  as  it  recognizes  the  formation  of  this  con- 
tract by  Mr.  Russell  and  The  Texas  Company  must  be 
affirmed. 

CONCLUSION 

On  the  basis  of  the  foregoing  arguments  and  authorities 
and  the  arguments  and  authorities  set  forth  in  our  original 
brief,  we  again  submit  that  the  appellant  was  entitled  to 
recovery  against  The  Texas  Company  for  the  use  of  his 
lands,  and  water  and  materials  from  his  lands,  in  connection 
with  The  Texas  Company's  operations  upon  adjacent  lands 
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:|ior  to  the  offer  of  the  revocable  license.  We  further  sub- 
rit  that  the  lower  Court  clearly  erred  in  allowing  to  the 
laintiff  only  the  sum  of  ten  dollars  per  acre  for  plaintiff's 
lads  utilized  by  The  Texas  Company. 

Respectfully  submitted, 

Ralph  J.  Anderson, 

Stanley  P.  Sorenson, 
Attorneys  for  Appellant, 

Theodore    B.   Russell. 
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THEODORE  B.  RUSSELL, 

Appellant, 
vs. 

THE  TEXAS  COMPANY,  a  corporation;  FREDERICK  T. 
MANNING  DRILLING  COMPANY,  a  corporation  and 
THE  NORTHERN  PACIFIC  RAILWAY  COMPANY,  a 
rorporation. 

Appellees. 

Appellant, 
Appellee. 


FHE  TEXAS  COMPANY,  a  corporation, 

vs. 
HEODORE  B.  RUSSELL, 


V 


Jpetittnn  irxx  S^li^anttg 


To  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  and  the  Judges  thereof,  to-wit:  the  Honorable 
Circuit  Judge  Stephens,  the  Honorable  Circuit  Judge 
Bone  and  the  Honorable  District  Judge  Halbert,  the 
Judges  constituting  the  said  Court  at  the  original  hear- 
ing upon  this  appeal. 

Comes  now  Theodore  B.  Russell,  the  appellant  in  the 
'above  entitled  cause,  and  presents  this,  his  petition  for  a 
rehearing  as  to  that  portion  of  the  above  entitled  appeal 


relating  to  the  appeal  by  petitioner  from  the  judgment  in 
favor  of  the  appellee,  the  Northern  Pacific  Railway  Com- 
pany, a  corporation,  and  in  support  thereof  respectfully 
shows: 

I. 

I 

The  opinion  and  decision  of  this  Honorable  Court  ap-  • 
pears  to  be  based  principally  upon  the  doctrines  of  estoppel. 
The  judgment  in  favor  of  the  appellee,  Northern  Pacific  i 
Railway  Company,  was  a  judgment  rendered  upon  motion  i 
for  partial  summary  judgment  in  the  Court  below.    The  : 
law  in  such  cases  requires  that  before  such  a  motion  may  ii 
properly  be  granted  it  must  clearly  appear  that  there  is  no 
issue  of  fact  and  the  burden  is  upon  the  moving  party  to  ; 
establish  the   absence   of   such   an  issue.    Any  reasonable 
doubt  in  that  connection  must  be  resolved  in  favor  of  the 
party  resisting  the  motion.    The  point  to  be  determined 
on  motion  for  summary  judgment  is  whether  there  is  a 
real  issue  existing  and   in  doing  this  all  doubts  are  re- 
solved against  the  movant. 

Fairbanks  Morse   &   Co.   v.   Consolidated   Fisheries 
Co.,  190  Fed.   (2d)   817,  824; 

Lande  v.  Silverman,  189  Fed.   (2d)   80,  82; 

Ford  V.  Luria  Steel  &  Trading  Corp.,  192  Fed.  (2d) 
880,  882; 

Snyder  v.  Dravo  Corporation,  6  F.R.D.   546,   549; 

Thomas  v.  Martin,  8  F.R.D.  638; 

St.  Louis  Fire  &  Marine  Ins.  Co.  v.  Witney,  96  Fed. 
Supp.  555; 
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U.  S.  V.  Haynes  School  District  No.  8,  102  Fed. 
Supp.  843,  848. 

The  general  rule  is  that  estoppel  is  a  question  of  fact 
irequiring  a  showing  by  the  party  asserting  the  estoppel 
||of  the  facts  to  establish  the  defense  and  the  burden  of 
jproof  rests  upon  the  party  asserting  the  estoppel. 

19  Am.  Jur.,  Estoppel,  Sec.  200,  p.  856,  and  cases 
there  cited  including  Dowling  v.  National  Ex- 
change Bank,  145  U.  S.  512,  36  L.  Ed.  795,  12 
Sup.  Ct.  1298; 

19  Am.  Jur.,  Estoppel,  Sections  198  and  199,  pp. 
852,  853,  854,  and  cases  there  cited. 

It  necessarily  follows  that  the  party  against  whom  the 
estoppel  is  asserted  is  entitled  to  meet  the  evidence  relied 
upon  as  establishing  estoppel  by  proper  rebuttal  evidence 
on  the  trial  of  the  issue.  In  other  words,  where  the  estop- 
pel is  asserted  it  would  seem  that  an  issue  exists  as  to 
which  the  party  resisting  the  asserted  estoppel  is  entitled 
to  his  day  in  court.  In  this  connection,  it  makes  no  dif- 
ference that  it  might  appear  that  such  party  is  unlikely  to 
prevail  upon  the  trial. 

Sprague  v.  Vougt,  150  Fed.  (2d)  795,  801. 

With  further  reference  to  the  question  of  estoppel,  it  is 
also  elementary  that  a  void  instrument,  or  provision  there- 
in, cannot  operate  as  an  estoppel. 

19  Am.  Jur.,  Estoppel,  Sec.  8,  p.  605. 


It  has,  of  course,  been  and  now  is  our  contention  that 
the  purported  reservation  upon  which  the  Railway  Com- 
pany founds  its  claim  and  upon  which  this  Court  appar-« 
ently  bases  its  conclusions  upon  the  doctrine  of  estoppd  isi 
void  as  contrary  to  the  law.  We  cited  to  the  Court  that 
case  of 

Oregon  &  C.  R.  Co.  v.  U.  S.,  238,  U.  S.  393,  59  LI 
Ed.  136. 

wherein  the  Supreme  Court  of  the  United  States  held  that; 
these  granting  acts  are  laws  as  well  as  contracts  and  have/ 
the  force  and  effect  of  law.  Such  being  the  case,  under  ^ 
the  general  rule  that  the  law  relative  to  a  contract  be-t 
comes  a  part  of  the  contract. 

12  Am.  Jur.,  Contracts,  Sec.  240,  p.  769,  and  cases 
there  cited; 

Valier  County  v.  State,  123  Mont.  329,  215  Pac. 
(2d)  966,  Cer.  Denied,  71  Sup.  Ct.  63,  340  U.  S. 
827,  95  L.  Ed.  607, 

the  proviso  of  the  Joint  Resolution  of  1870  must  be  read 
into  the  deed  to  appellant's  predecessor  and  the  reservation 
being  in  conflict  therewith  must  fail.  This  proposition 
also  results  in  the  destruction  of  arguments  based  upon  the 
rule  adverted  to  by  the  Court  to  the  effect  that  in  aaions 
to  quiet  title  or  remove  a  cloud  upon  the  title  the  plaintiff 
must  succeed  on  the  strength  of  his  own  title  and  not  upon 
the  weakness  of  the  defendant's  title. 
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With  further  reference  to  the  matter  of  estoppel  we  take 
it  as  elementary  that  one  who  is  asserting  a  legal  position 
based  upon  estoppel  must  as  a  condition  thereto  show 
the  equity  of  his  position.  The  maxim  being  that  he  who 
Iseeks  equity  must  do  equity  and  that  he  who  seeks  equity 
must  come  with  clean  hands.  This,  we  contend,  the  Rail- 
way Company  is  utterly  incapable  of  doing,  its  sale  to 
Mabelle  Cobb  and  the  form  of  its  deed  being  directly  in 
conflict  with  the  legislative  intent,  which  observation  brings 
us  to  a  consideration  of  the  legislative  history  of  the  act 
referred  to  by  this  Court  in  foot  note  No.  4  of  its  Opinion. 

'  11. 

It  should   be   noted   that   the   particular   land  here   in- 

jvolved  was  not  land  which  was  earned  or  to  which  the 

j  grant  had  become  fixed  at  the  time  of  the  Joint  Resolution 

!of  1870.    See  paragraph  IV  of  the  Separate  Answer  of  the 

! 

j  Northern  Pacific  Railway  Co.,  R.  38-41. 

The  congressional  history  is  imderstandable  when  con- 
fsidered  in  light  of  the  fact  that  as  to  certain  of  the  lands 
<  granted  by  the  Act  of  1864  the  grant  had  become  fia:ed  at 
1  the  time  of  the  Joint  Resolution.  The  Congress  understand- 
ably took  the  position  that  to  impose  new  conditions  upon 
I  the  railroad's  title  to  such  land  would  be  unjust.    Based 
upon  this  congressional  history  it  has  been  contended  that 
1  the  words  "hereby  granted"  used  in  the  proviso  of  the 
Joint  Resolution  by  the  Congress  could  only  be  applied 
to  the  additional  lands  in  Washington  and  Oregon  granted 
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by  the  Joint  Resolution  and  that  the  regrant  theory  ad- 
vanced herein  by  the  appellant  is  thereby  destroyed.  How- 
ever, in  the  Joint  Resolution  we  find  further  employment 
of  the  words  "hereby  granted"  which  destroys  this  posi- 
tion and  reinforces  the  position  of  the  appellant  as  to  ap- 
pellant's regrant  theory. 

The  Congress,  in  the  Joint  Resolution,  in  providing  for 
foreclosure  of  the  mortgage  permitted  by  the  Joint  Reso- 
lution, used  the  following  language: 

"*  *  *  and  if  the  mortgage  hereby  authorized  shall 
at  any  time  be  enforced  by  the  foreclosure  or  other 
legal  proceedings,  or  the  mortgaged  lands  hereby 
granted,  or  any  of  them,  be  sold  by  the  trustee  to 
whom  such  mortgage  may  be  executed,  either  at  its 
maturity  or  for  any  failure  or  default  of  said  com- 
pany, under  the  terms  hereof,  such  lands  shall  be  sold 
at  public  sale,  at  places  within  the  States  and  Terri- 
tories in  which  they  shall  be  situate,  after  not  less 
than  sixty  days'  previous  notice,  in  single  sections  or 
subdivisions  thereof,  to  the  highest  and  best  bidder." 
(Emphasis  supplied). 

The  use  of  the  plural  reference  to  states  and  territories 
indicates  clearly  that  the  words  "hereby  granted"  in  the 
above  quotation  refers  to  all  of  the  lands  acquired  by  the 
railroad  whether  granted  by  the  Act  of  1864  or  the  Reso- 
lution of  1870.  If  we  assume  that  the  Congress  by  the 
use  of  the  words  "hereby  granted"  in  the  proviso  meant  to 
refer  only  to  the  new  "place"  lands  then  we  must  assume 
that  the  Congress  considered  the  lands  here  involved  to  be 


m 


lands  "hereby  granted"  for  one  purpose  and  not  for  an- 
other.   The  illogic  of  this  position  is  readily  apparent. 

WHEREFORE,  upon  the  foregoing  grounds  it  is  respect- 
fully urged  that  this  petition  for  rehearing  be  granted  and 
that  in  order  that  the  congressional  intention  that  the  rail- 
road grant  land  should  be  made  available  to  the  general 
public  at  a  maximum  consideration  within  a  specified 
period  of  years  may  be  accomplished,  the  Judgment  of  the 
District  Court  of  the  United  States  in  and  for  the  District 
of  Montana  be,  upon  further  consideration,  reversed. 

Respectfully  submitted, 

RALPH  J.  ANDERSON, 

STANLEY  P.  SORENSON, 

Attorneys  for  Appellant. 
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the  above  entitled  action,  and  that  the  foregoing  Petition 
for  Rehearing  is  not  interposed  for  purposes  of  delay  but 
is  presented  in  good  faith  and  in  my  judgment  is  well 
founded  and  proper  to  be  filed  herein. 
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Adrian  Scott, 

Appellant, 
vs. 
RKO  Radio  Pictures,  Inc.,  a  corporation, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


Introductory  Statement. 

This  is  an  appeal  by  Adrian  Scott  from  a  judgment  for 
the  defendant,  RKO  Radio  Pictures,  Inc.,  entered  by  the 
Court,  sitting  without  a  jury  after  it  had  found  "in  pur- 
suance to  the  case  of  Twentieth  Century-Fox  v.  Lardner, 
216  F.  2d  844"  that  "the  discharge  of  plaintiff  by  the 
defendant  was  made  justifiably  and  upon  and  for  good 
cause".  The  Court  also  found  that  the  right  to  discharge 
was  not  waived  or  relinquished  by  defendant  [R.  56]. 

The  first  trial  of  this  case  was  held  before  a  jury  which 
found  by  a  special  verdict  that  appellant  Scott  did  not 
by  his  conduct  individually  or  in  concert  and  agreement 
with  others  at  and  in  connection  with  a  hearing  of  the 
House  Committee  on  Un-American  Activities  in  October, 
1947,  violate  any  of  the  provisions  of  paragraph  XVI  of 
his  employment  contract  [R.  Z7^^  and  also  returned  a 
general  verdict  in  his  favor  against  the  defendant  [R.  38]. 
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Following  this  verdict,  the  District  Court  granted  de- 
fendant's motion  for  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  the  great  weight  of  the  evidence 
and  that  to  permit  the  verdict  to  stand  would  be  a  mis- 
carriage of  justice  [R.  46]. 

Thereafter,  the  parties  stipulated  that  the  second  trial 
be  submitted  to  the  District  Court  sitting  without  a  jury 
"upon  the  record^  of  the  trial  hereinbefore  had  herein", 
subject  to  the  right  of  the  parties  to  offer  additional  evi- 
dence [R.  47]. 

Statement  of  Jurisdiction. 

1.  The  statutory  provisions  believed  to  sustain  the 
jurisdiction  of  the  District  Court  are  U.  S.  C.  Title  28, 
Sections  1332  and  1441. 

2.  The  existence  of  the  jurisdiction  is  shown  by  the 
following;  (a)  the  allegation  in  the  amended  petition  for 
removal  of  action  to  the  United   States   District   Court 

"that  Adrian  Scott,  the  said  plaintiff,  was  at  the 
time  of  the  commencement  of  said  suit  and  still  is, 
a  citizen  of  the  State  of  California  residing  at  Los 
Angeles  in  said  state,  and  your  petitioner  RKO  Radio 
Pictures,  Inc.,  a  corporation,  defendant  in  said  suit, 
was  at  the  time  of  the  commencement  of  said  action 
and  still  is,  a  corporation  created  and  existing  under 
the  laws  of  the  State  of  Delaware,  and  was  at  the 
time  of  the  commencement  of  said  action  and  still 
is  a  citizen  of  said  State  of  Delaware  and  not  a 
resident  or  citizen  of  the  State  of  California"  [R. 
13]; 


^Wherever  references  are  made  to  the  record  of  the  first  trial, 
they  will  be  referred  to  as  "L,  R." 
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(b)  the  allegation  in  the  complaint  that  the  defendant, 
RKO  Pictures,  Inc.,  is  a  corporation  organized  under  the 
laws  of  Delaware  which  transacts  business  in  the  County 
of  Los  Angeles,  State  of  California  [R.  3] ;  (c)  the  prayer 
of  the  complaint  that  ''wherefore  plaintiff  prays  judgment 
against  the  defendants  in  the  sum  of  $1,314,200.00"  [R. 
11,  12]. 

3.  The  statutory  provisions  believed  to  sustain  the 
jurisdiction  of  the  Court  of  Appeals  are  U.  S.  C.  Title  28, 
Sections  1291  and  1294. 

Statement  of  the  Case. 
1.     The  Pleadings  and  Issues. 

1.  In  his  complaint  the  plaintiff -appellant,  Adrian 
Scott,  alleged  that  the  defendant-appellee,  RKO  Radio 
Pictures,  Inc.,  a  corporation,  was  engaged  in  the  pro- 
duction of  motion  pictures  for  distribution  and  exhibition 
throughout  the  world;  that  plaintiff  had  acquired  a  na- 
tional reputation  for  excellence  of  work  in  the  motion 
picture  industry  and  had  won  high  public  esteem  through- 
out the  world  as  an  artist  in  the  motion  picture  industry; 
that  by  written  contract  dated  February  10,  1947,  defen- 
dant employed  plaintiff  as  a  motion  picture  producer  and 
director  [R.  4]. 

The  plaintiff  alleged  that  he  was  discharged  by  defen- 
dants and  that  the  defendants  would  not  perform  said 
contract  [R.  7].  Among  the  other  obligations  of  the 
plaintiff  under  the  contract  was  the  following  [L.  R. 
116-117]: 

"XVI.  At  all  times  commencing  on  the  date 
hereof  and  continuing  throughout  the  production  or 
distribution  of  the  pictures,  the  Producer  will  conduct 
himself  with  due  regard  to  the  public  conventions  and 


morals  and  will  not  do  an^^ing  which  will  tend  to 
degrade  him  in  societ}'  or  bring  him  into  public  dis- 
repute, contempt,  scorn  or  ridicule,  or  that  ^Wll  tend 
to  shock,  insult  or  offend  the  communit}'  or  pubHc 
morals  or  decency  or  prejudice  the  Corporation  or 
the  motion  picture  industi*}-  in  general :  and  he  will 
not  wilfully  do  any  act  which  will  tend  to  lessen 
his  capacit}'  fully  to  comply  with  this  agreement,  or 
which  will  injure  him  physically  or  mentally." 

The  prayer  was  for  damages  in  the  sum  of  $91,- 
000. W    [R.   /]. 

2.  The  answer  admitted  the  execution  of  the  contract, 
but  alleged  that  on  November  26.  1947  plaintiff  was  in 
default  imder  said  contract  and  by  reason  of  such  default 
defendant  discharged  plaintiff'  from  his  emplo}Tiient  there- 
under [R.  18].  m 

Defendant  further  alleged  plaintiff  had  \-iolated  the 
morals  clause  (Par.  XVI)  of  his  contract  and  rendered 
himself  unable  to  perform  service  contemplated  and  re- 
quired by  said  contract. 

Defendant  prayed  that  plaintiff  take  nothing  by  reason 
of  his  complaint  [R.  19-20]. 

In  a  supplemental  answer  defendant  alleged  that  plaintiff 
had  been  in  default  under  the  contract  in  that,  on  October 
30.  1947.  before  a  committee  of  the  House  of  Repre- 
sentatives he  had  wilfully  and  knowingly  refused  to  an- 
swer questions  propounded  to  him  by  said  committee, 
thereby  committing  a  crime,  to  wit:  violation  of  Section 
192  of  Title  2  of  the  United  States  Code;  and  morals;  that 


n'he  prayer  is  for  damages  in  the  sum  of  $I,314J?00.00  but  die 
striking  of  portions  of  the  complaint  had  the  eflFect  of  limiting 
the  possible  recovery-  to  the  damages  above  indicated. 
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plaintiff  was  convicted  and  sentenced  to  a  term  of   im- 
prisonment for  one  year  which  term  plaintiff  served. 

The  parties  entered  into  a  pre-trial  stipulation  [R. 
21-33]  which  stated  the  text  of  the  notice  of  discharge 
given  plaintiff  on  November  26,  1947  [R.  23-25]  and 
it  was  stipulated  that  on  October  29,  1947  plaintiff  ap- 
peared before  the  House  Un-American  Activities  Commit- 
tee and  gave  the  testimony  as  reported  in  the  hearings 
published  by  the  United  States  Government  Printing 
Office  [L.  R.  330-335]  and  Scott's  offered  statement 
[L.  R.  382-386]. 

2.     Plaintiff's  Case. 

At  the  first  trial  before  a  jury  (the  record  of  which 
was  stipulated  to  be  the  record  of  the  second  trial  before 
the  Court  sitting  without  jury),  the  first  witness  was 
the  plaintiff-appellant  Adrian  Scott  [L.  R.  235].  He 
testified  that  in  February,  1947  when  his  contract  went 
into  effect,  Dore  Schary  was  his  immediate  superior  and 
was  the  one  who  gave  him  orders  in  connection  with  his 
work.  Mr.  Schary  was  Vice  President  of  RKO  Radio 
Pictures  in  charge  of  picture  production  [L.  R.  236]. 

It  was  stipulated  that  Mr.  Scott  was  qualified  to  per- 
form his  services  as  a  writer  and  producer.  On  cross- 
examination,  Mr.  Scott  said  that  he  was  subpoenaed  to 
appear  before  the  Committee  on  Un-American  Activities 
hearings  which  began  on  October  20,  1947  [L.  R.  237] 
and  that  the  people  who  were  subpoenaed  with  him  were 
known  as  the  nineteen  unfriendly  witnesses  and  that  ten 
of  them  testified  before  the  Committee  [L.  R.  240].  Mr. 
Scott  stated  that  the  witnesses  had  various  meetings  before 
going  to  Washington  [L.  R.  240].  He  and  Edward 
Dmytryk,  another  one  of  the  witnesses,  at  first  retained 


Mr.  Bartley  Crum  as  their  attorney  and  Mr.  Crum  after- 
wards associated  other  counsel  [L.  R.  241].  The  nine- 
teen pooled  their  resources  for  the  purpose  of  employing 
counsel  [L.  R.  245]. 

Mr.  Scott  knew  that  a  meeting  had  occurred  at  the 
Shoreham  Hotel  in  Washington  between  his  counsel  and 
Mr.  Eric  Johnston  of  the  Motion  Picture  Producers  As- 
sociation and  that  he  had  received  a  report  on  the  meet- 
ing [L.  R.  241].  Relative  to  defendant's  Exhibit  A,  an 
advertisement  published  prior  to  the  Committee  hearings 
and  entitled  "An  Open  Letter  to  the  Motion  Picture  In- 
dustry", Mr.  Scott  stated  that  it  was  signed  by  the  nine- 
teen men  [L.  R.  248].  Exhibit  A  is  set  forth  at  L.  R. 
249-253.  Mr.  Scott  said  he  did  and  does  approve  of 
that  statement  [L.  R.  254]. 

It  was  stipulated  that  Mr.  Scott  was  one  of  a  number 
of  persons  upon  whose  behalf  a  motion  to  quash  was  filed 
in  the  form  of  a  telegraphic  notice  to  the  Chairman  of 
the  Committee  [L.  R.  256]  and  this  notice  was  intro- 
duced by  defendants'  as  Exhibit  B   [L.  R.  258-259]. 

Mr.  Scott  said  that  he  knew  that  each  of  the  ten  who 
had  preceded  him  on  the  witness  stand  had  refused  to 
answer  questions  as  to  membership  in  the  Communist 
Party  and  for  such  refusal  had  later  been  cited  for  con- 
tempt; that  each  of  them  had  given  statements  to  the 
press  [L.  R.  260-261].  Defendants'  Exhibit  C  consisting 
of  the  testimony  before  the  Committee  of  all  ten  men 
was  received  and  read  to  the  jury  [L.  R.  270-348].  Mr. 
Scott's  testimony  is  to  be  found  at  L.  R.  330  to  335. 
Exhibit  D,  the  press  release  statements  of  all  of  the  ten 
men,  was  next  received  in  evidence  at  L.  R.  351-392. 
[Mr.  Scott's  statement  is  to  be  found  at  L.  R.  3S2-386. 
It  was  read  to  the  jury  at  R.  92-97.] 


— 7— 

The  parties  then  stipulated  that  Mr.  Paul  McNutt  had 
been  specially  employed  to  represent  the  Motion  Pictures 
Producers  Association  in  the  Washington  hearings  [L.  R. 
393]. 

Public  statements  by  Mr.  McNutt,  plaintiff's  Exhibits 
2  and  3,  were  received  in  evidence  at  L.  R.  467-471. 
Plaintiff's  Exhibit  2,  Mr.  McNutt  said  on  October  22, 
1947  that  as  a  lawyer  he  would  advise  the  industry  to 
avoid  concerted  action  to  compile  a  blacklist  of  Communist 
writers,  directors  and  other  studio  employees  with  the 
idea  of  denying  employment  to  them.  Such  action,  he 
asserted,  was  without  warrant  of  law  and  was  not  in 
accord  with  an  announced  policy  of  Congress  or  rulings 
of  the  Supreme  Court,  and  therefore,  would  involve  the 
producers  in  serious  legal  difficulties.  Hollywood  films, 
he  declared  spoke  for  themselves  and  the  American  public 
was  capable  of  judging  them. 

3.     Defendants'  Case. 

Edward  Dmytryk,  defendant's  first  witness  said  he  did 
not  know  which  one  of  the  nineteen  actually  prepared  the 
"open  letter"  [Ex.  A,  L.  R.  404]  but  that  the  practice  of 
the  group  was  to  ask  two  or  three  of  the  writers  to 
prepare  material  and  then  to  discuss  it  before  it  was 
issued  [L.  R.  407]. 

Mr.  Dmytryk  said  that  the  first  meeting  of  the  group 
was  at  Edward  G.  Robinson's  house  [L.  R.  409]  and  the 
second  meeting  was  at  Louis  Milestone's  [L.  R.  410]. 
Mr.  Dmytryk  was  asked  what  attitude  would  be  taken 
by  the  nineteen  men  when  asked  on  the  witness  stand 
about  Communist  Party  membership,   and   replied: 

■  ''No  one  attitude  or  procedure  was,   to   the   best 

of  my  recollection,  recommended  over  any  other.  I 
jL  would  say  that  the  discussion  was  purely  general" 
i        [L.  R.  413]. 
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"But  we  certainly  never  had  any  complete  group 
discussion  in  which  we  definitely  decided  on  an  atti- 
tude for  anyone  of  us  or  for  the  whole  group  of 
us  before  the  Committee  itself  on  the  stand"  [L.  Rv 
419]. 

Mr.  Dmytryk  closed  his  direct  testimony  with  the  fol- 
lowing statement: 

'T  just  wanted  to  explain  that  the  thing  that 
brought  this  group  of  nineteen  together  was  that 
they  all  thought  that  the  Committee  on  Un-American 
Activities,  as  constituted  at  that  time,  was  a  bad  com- 
mittee, and  that  it  should  be  fought,  and  as  to  how 
it  should  be  fought  we  acted  on  our  attorney's  ad- 
vice individually,  *  *  *  to  the  best  of  my  knowl- 
edge at  the  time,  and  it  was  discussed  by  various 
groups,  as  I  say,  at  one  time  or  another,  many  times.. 
The  advice  was  that  the  best  way  to  fight  the  com- 
mittee was  to  somehow  or  other  to  get  it  into  court, 
and  the  way  to  get  it  into  court,  was  in  a  way  to 
defy  it"  [L.  R.  422]. 

On  cross-examination  Mr.  Dmytryk  said  that  Senator 
Claude  Pepper  of  Florida  was  present  at  the  first  meeting 
at  the  home  of  Edward  G.  Robinson.  At  that  time  Sena- 
tor Pepper  said  that  the  Committee  was  held  in  no  regard 
in  Washington  and  by  many  people  in  this  country  [L.  R. 
423]. 

Talking  motion  pictures  taken  of  all  ten  men  while 
testifying  before  the  Committee  were  then  exhibited  to 
the  jury  [L.  R.  429]  and  received  into  evidence  as  Ex- 
hibit E  [L.  R.  431]. 

Eric  Johnston,  president  of  the  Motion  Picture  Associa- 
tion of  America,  was  then  called  to  the  stand  [L.  R.  432]. 
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The  court  ruled  that  Mr.  Johnston  could  testify 
as  an  expert  to  give  his  opinion  on  the  reaction  of  the 
public  to  the  conduct  of  the  plaintiffs  and  the  other  eight 
men  who  testified  [L.  R.  434].  His  conclusion  was: 
"The  public  reaction,  in  my  opinion,  was  unfavorable" 
[L.  R.  450]. 

Mr.  Johnston  testified  at  length  concerning  his  own 
observation  of  the  public's  attitude  [L.  R.  451-452], 
stating  in  part : 

''Because  these  men  had  been  subpoenaed  before  a 
Congressional  Committee  and  were  asked  whether 
they  were  or  were  not  or  ever  had  been  members 
of  the  Communist  Party,  which  they  refused  to 
answer,  public  opinion,  in  my  opinion,  was  that  they 
were  members  of  the  Communist  Party,  and  that 
the  industry  was  shielding  and  sheltering  members 
who  were  members  of  the  Communist  Party,  with 
all  of  the  disrepute  which  that  would  bring  to  a 
great  industry,  which  is  extremely  sensitive  to  public 
opinion"  [R.  455]. 

On  cross-examination,  the  witness  admitted  having 
made  the  following  statement  on  November  19,  1947,  at 
the  Film  Oldtimers  dinner: 

"They  may  have  had  a  right  to  challenge  the  com- 
mittee as  they  did.  I  don't  know.  I  am  not  pre- 
judging. This  is  something  to  be  tested  in  the  courts. 
We  need  a  determination  on  that  score  in  the  tradi- 
tional American  way  and  after  that  there  can  be 
no  argument  about"    [L.  R.  457;  Ex.    10,  p.   504]. 

Mr.  Johnston  also  acknowledged  his  authorship  of  the 
full  page  advertisement,  "The  Citizen  Before  Congress" 
[Pltf.  Ex.   5;  L.   R.  461],  published  October  27,   1947. 


Mr.  Johnston  said  that  nothing  had  ever  been .  brought 
to  his  attention  subversive  or  un-American  which  had 
been  produced  by  Mr.  Scott  [L.  R.  466]. 

In  making  up  his  opinion  as  to  pubHc  reaction,  the 
witness  said  that  he  had  considered  Mr.  McNutt's  state- 
ment of  October  22,  1947  [Phf.  Ex.  2;  L.  R.  467]  in 
which  Mr.  McNutt  had  said  that  "as  a  lawyer  he  would 
adivise  the  industry  to  avoid  concerted  action  to  compile, 
a  blacklist  of  Communist  writers,  directors  and;  other 
studio  employees  with  the  idea  of  denying  employment 
to  them"  because  such  action  "was  without  warrant  of 
law  and  would  involve  the  producers  in  serious  illegal 
difficulties"  [L.  R.  468]. 

Mr.  Johnston  said  he  had  also  taken  into  consideration 
an  article  written  by  Mrs.  Eleanor  Roosevelt,  published 
in  the  Washington  News  on  October  29,  1947,  which  was 
received  as  Plaintiffs'  Exhibit  6  [L.  R.  474],  and  con- 
tained the  following  language: 

"The  picture  of  six  officers  ejecting  a  writer  from 
the  witness  stand  because  he  refused  to  say  whether 
he  was  a  Communist  or  not  is:  pretty  funny,  and  I 
think  before  long  we  are  all  going  to  see  how  hysteri- 
cal and  foolish  we  have  become.  *  *  *  j  have 
never  liked  the  idea  of  an  Un-American  Activities 
Committee.  I  have  always  thought  a  strong  democ- 
racy should  stand  by  its  fundamental  beliefs  and  that 
a  U.  S.  citizen  should  be  considered  innocent  until 
he  is  proved  guilty.  ^  *  *  'pj^g  Un-American 
Activities  Committee  seems  to  me  to  be  better  for 
a  police  state  than  for  the  U.  S.  A."  [L.  R.  474-476]. 

Mr.  Johnston  said  that  his  own  organization  had  com- 
piled   editorials    relating    to    the    Washington    hearings 
[Pltf.   Ex.   8].     The  witness   said  that   it   represented   a 
fair  cross-section  of  newspaper  opinions  [L.  R.  478]. 
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Mr.  Johnston  said  that  George  Gallup's  Audience  Re- 
search, Inc.,  is  one  of  the  services  used  to  inform  people 
in  the  entertainment  field  and  that  he  took  its  report 
"Congressional  Investigation  of  Communism  in  Holly- 
wood— What  the  Public  Thinks"  into  consideration  in 
arriving  at  his  opinion  [L.  R.  485].  This  document  was 
introduced  as  Plaintiffs'  Exhibit  9  [L.  R.  486],  and  it 
contained  the  following: 

"Surveys,  made  since  the  hearings  terminated  dis- 
close that  no  increase  occurred  in  the  proportion 
thinking  there  are  many  Communists  in  Hollywood. 
It  remains  at  10%"   [L.  R.  488]. 

"From  the  Standpoint  of  Box  Office. 

"1.  Findings  from  these  studies  indicate  that  the 
congressional  investigation — at  least  that  part  of  it 
which  is  now  completed — will  have  little  immediate 
effect  on  the  box  office. 

"The  percentage  of  the  public  who  thinks  there  are 
many  Communists  in  Hollywood  is  not  large.  Only 
three  per  cent  think  the  leaders  in  the  industry  favor 
Communism.  The  evidence  points  to  the  fact  that 
the  public  has  little  awareness  of  possible  Communis- 
tic influences,  if  any,  in  pictures  being  produced  today. 
Also,  few  could  name  any  particular  player  whom 
they  thought  of  as  a  Communist  or  Communist  sym- 
pathizer" [L.  R.  491]. 

Mr.  Johnston  testified  that  there  was  a  House  Un- 
American  Activities  Committee  meeting  in  executive  ses- 
sion, held  in  Hollywood  in  June,  1947  [L.  R.  493].  Fol- 
lowing this  meeting,  Mr.  Johnston  said  he  had  proposed 
a  three-point  program  to  the  Producers'  Association. 
The  second  point  of  this  program  provided  for  an  agree- 
ment not   to   employ  proven   Communists   in   Hollywood 
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joJbs"  where  they  would  be  in  a  position  to:,  influence  the 
screen  [L.  R.  496].  The  Association  of  Motion.  Pic-- 
ture  Producers  did  not  adopt  the  second  point  Mn  John- 
ston; hard  testified  before  the  Committee:  'They  did  not» 
adopt-  that  for  several,  and  what  they  thought  were  very 
good^  reasons"  [L.  R.  499].  These  reasons  were  stated: 
by  him  to  be  as  follows:. 

"The  first  reason  assigned  was  that  for  us  to -join 
together  to  refuse  to  hire  someone,  or  some  people 
would  be  a  potential  conspiracy,  and  our  legal  counsel 
advised  against  it. 

"Secondly,  who  was  going  to  prove  whether  a  man 
was  a  Communist,  or  not?  Was  it  going  to  be 
by  due  process  of  law  in  the  traditional  American 
manner,  or  was  it  to  be  arrogated  to  some  committee 
in  Hollywood  to  say  he  was  a  Communist,  or  some 
producer,  and  if  they  said  he  was  a  Communist  they 
might  at  some  future  time  find  he  was  a  Republican, 
a  Democrat,  or  a  SociaHst,  and  not  hire  him.  In 
other  words,  who  is  going  to  prove  that  this-  man 
was- a  Communist?    And  imder  what  method? 

"Third,  that  it  was  the  duty  of  Congress  to  de- 
termine two  things :  first,  was  a  Communist  an  agent 
of  a  foreign  government? — as  I  believe  he  is — 
and/or,  second,  is  he  attempting  to  overthrow  our 
government  by  unconstitutional  means?  Therefore, 
it  was  up  to  Congress  to  make  these  two  determina- 
tions before  we  could  take  action. 

"r  must  confess,  they  convinced  me  they  were  right 
on  all  three  points,  Mr.  Chairman,  and  that  is  the 
reason  they  did  not  adopt  No.  2." 

At  this  point,  counsel  for  defendant  was  permitted  to 
read. to  the  jury  other  excerpts  from  Mr.  Johnston's  testi- 
mony before  the  House  Committee  in  October,  1947 
[L.  R.  517-522]. 
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On  further  cross-examination,  Mr.  Johnston  recalled 
making  a  speech  December  5,  1947,  at  the  Golden  Slip- 
per Square  Club  in  Philadelphia  in  accepting  an  award  for 
the  making  of  "Crossfire"  (a  picture  produced  by  Mr. 
Scott). 

Mr.  Walker,  attorney  for  the  defendants,  then  said: 

"We  have  no  intention  of  trying  to  prove  by  evi- 
dence in  this  case  that  any  pictures  were  more  or 
less  sucessful  by  reason  of  the  conduct  of  these  10 
men.  We  do  claim,  as  I  tried  to  say  in  my  opening 
statement,  that  the  motion  picture  industry  and  the 
particular  employers  involved  here  were  prejudiced 
by  the  conduct  of  these  men,  but  we  intend  to  intro- 
duce no  evidence  to  show  or  attempt  to  show  that 
they  were  injured  money  wise  by  the  conduct  of  those 
10  men — that  is,  by  a  direct  falling  off  in  boxoffice 
receipts"  [L.  R.  528]. 

Cross-examination  was  resumed  and  the  witness  said 
that  he  took  into  consideration  the  radio  broadcasts  of 
October  26  and  November  2,  1947  [L.  R.  529],  and  in 
particular  he  remembered  the  remarks  on  those  broadcasts 
made  by  Senator  Thomas  of  Utah,  and  Senator  Kilgore 
of  West  Virginia.  These  were  introduced  as  Plaintiffs' 
Exhibit  11,  and  contained  the  following  language  by 
Senator  Thomas: 

"I  label  as  unholy  the  methods  adopted  by  the 
House  Un-American  Activities  Committee  in  pur- 
suing its  course  of  trying  to  establish  arbitrary  values 
of  Americanism"  [L.  R.  531]. 

On  redirect,  Mr,  Johnston  identified  Exhibit  "F"  as 
a  collection  of  photostated  editorials  [L.  R.  540],  which 
had  been  forwarded  from  his  office  [L.  R.  536]. 
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Portions  of  the  deposition  of  N.  Peter .  Rathvon,  presi- 
dent of  RKO,  were  then  read  to  the  jury  [L.  R  563]. 
Mr..Rathvon  told  of  a  conversation  with  Mr.  Scott,  after 
he  returned  from  Washington  in  which  he  asked  him  to 
make  a  declaration  of  his  political  beliefs  in  order  to  cor- 
rect a  trend  of  public  opinion.  Mr.  Rathvon  said;  that  he 
based  his  own  view  of  the  state  of  public  opinion  upon 
newspaper  reading,  Legion  Post  resolutions,  and  on  ma- 
terial furnished  him  by  the  Motion  Picture  Producers 
Association  [L.  R.  564-567]. 

In  the  deposition  Mr.  Rathvon  told  of  the  alertness  of 
his  organization  to  changes  in  public  opinion  and  the  in- 
creasing tempo  of  unfavorable  reaction  in  the  Hearst 
papers  [L.  R.  571-590]. 

He  said  that  the  first  meeting  of  the  executive  com- 
mittee of  RKO  which  considered-the  matter  was  around 
November  13  or  14,  1947  [L.  R.  581]. 

Certified  copies  of  the  minutes  of  the  RKO  executive 
committee  meeting  of  November  12th,  13th  and  22nd  were 
received  in  evidence.     [L.  R.  847]. 

Portions  of  the  proceedings  in  the  House  of  Repre- 
sentatives on  November  24,  1947,  were  read  to  the  jury, 
including  a  resolution  certifying  appellee  to  the  District 
Attorney  for  contempt  [L.  R.  593],  and  the  fact  that 
it  was  adopted  by  a  vote  of  346  to  17  [L.  R.  594]. 

A  number  of  depositions  of  witnesses  in  various  parts 
of  the  country  (taken  upon  written  interrogatories)  and 
pertaining  to  public  reaction  were  then  offered  in  evi- 
dence by  the  defense  as  Exhibit  ''J"  foi*  identification,  but 
the  Court  refused  to  admit  them  [L.  R.  599],  stating  that 
the  jury  could  be  given  an  instruction  that  judicial  notice 
could  be  taken  of  the  unfavorable  public  reaction  to  Com- 
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munism.     This  instruction  was  ultimately  given    [L.   R. 
1101-1102;  Deft.  Instruction  15,  L.  R.   180]. 

The  defendants  then  rested,  subject  to  offering  a  col- 
lection of  newspaper  items  [L.  R.  599]. 

4.     Plaintiff's  Rebuttal. 

Excerpts  from  Exhibit  8,  the  Producers'  Association 
compilation  of  editorials,  were  read  to  the  jury,  including 
the  Los  Angeles  Times,  October  28,    1947,  which  said: 

"So  far  as  the  law  is  concerned,  a  Communist  is 
simply  a  member  of  a  political  party,  as  a  Democrat 
is,  or  a  Republican.  The  feeling  prevails  that  a  pri- 
vate citizen  has  a  right  to  entertain  his  political  be- 
liefs in  private  and  this  right  is  supported  by  the 
secrecy  of  the  ballot"   [L.  R.  617]. 

Robert  W.  Kenny  was  then  called  as  a  witness  for 
plaintiff  [L.  R.  625].  He  testified  that  his  office  had 
subscribed  to  newspaper  clippings  on  the  hearings  and  had 
compiled  them  in  Exhibit  13   [L.  R.  973]. 

The  witness  related  a  meeting  he  and  co-counsel  had 
with  Eric  Johnston,  Paul  McNutt,  and  Maurice  Benja- 
min, counsel  for  the  producers,  in  Washington  on  October 
19,  1947   [L.  R.  627]. 

A  copy  of  Exhibit  "B",  the  motion  to  quash  the  sub- 
poenas, was  handed  to  Governor  McNutt  on  this  occasion 
and  the  contents  of  it  were  discussed  [L.  R.  628].  Addi- 
tional copies  of  an  accompanying  memorandum  of  law 
[Ex.  21;  L.  R.  975-989]  were  sent  up  to  the  McNutt 
suite  after  the  interview  [L.  R.  630]. 

Mr.  Kenny  said  he  said  on  that  occasion  that  inasmuch 
as  he  and  his  associates  were  representing  their  employees 
he  thought  that  they  should  know,  as  attorneys  for  the 


employers,  the  moves  that  were  going  to  be  made  and 
they  discussed  the  motion  to  quash  and  the. law.  He  said 
Mr.  Benjamin  said  that  some  of  the  questions  would  only 
be  settled  by  the  Supreme  Court  [L.  R.  631]. 

The  witness  stated  Mr.  McNutt  said  we  are  going 
to  "make  the  same  fight  that  Wendell  Willkie  made  for 
the  motion  picture  industry  before  the  Nye  Committee" 
[L.  R.  631].     The  meeting  lasted  an  hour   [L.  R.  631]. 

Mr.  Kenny  said  Eric  Johnston  told  them  that  as  long 
as  he  was  president  of  the  Producers  Association  there 
would  be  no  blacklist  [L.  R.  632] ;  and  that  Bartley 
Crum  said: 

"Eric,  I  knew  that  was  true.  I  knew  that  you, 
Eric  Johnston,  would  never  support  anything  as 
un-American  as  a  blacklist"   [L.  R.  632]. 

Upon  cross-examination,  the  witness  said  that  at  the 
time  of  the  Shoreham  meeting  he  did  not  have  any  definite 
idea  as  to  what  the  attitude  of  his  clients  would  be  if 
asked  about  Communist  Party  membership.  This  was  be- 
cause her  had  not  been  consulting  with  the  individual 
clients   [L.  R.  636]. 

The  witness  said  that  he  had  told  the  group  at  the 
Shoreham  meeting  that  if  the  motion  to  quash  was  denied 
the  men  would  answer  all  pertinent  questions  of  the  Com- 
mittee, but  there  was  no  discussion  as  to  whether  Com- 
munist Party  membership  would  be  pertinent  [L.  R.  637]. 

After  the  meeting  at  Mr.  McNutt's  apartments,  the 
witness  and  the  other  lawyers  reported  to  all  of  the  19 
men  what  had  happened  [L.  R.  641]. 

The  Court  then  made  the  following  statement  to  the 
jury: 

"Ladies  and  gentlemen,  in  order  to  save  time,  coun' 
sel  have  stipulated  that  the  writings  and  the  products 
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of  the  writings  of  the  plaintiffs  in  this  case  con- 
tinued to  be  exhibited  throughout  the  United  States, 
and  that  such  exhibition  of  such  pictures  gave  the 
plaintiffs  their  screen  writer  credit  in  pursuance  to 
the  terms  of  the  contract,  and  the  circulation  was 
continued."     [L.  R.  643]. 

Dore  Schary  was  next  called  by  the  plaintiff  under 
Section  43(b)  F.  R.  C.  P.  [L.  R.  687].  During  the  year 
1947  he  was  the  executive  vice  president  in  charge  of 
production  at  RKO  and  Adrian  Scott  was  a  producer 
working  under  his  supervision  and  direction.  In  the 
year  1947,  under  his  direction  Mr.  Scott  worked  on  a 
picture  entitled  ''Crossfire"  and  he  did  preparatory  work 
on  the  pictures  "The  Boy  With  the  Green  Hair"  and 
"The  Great  Man's  Whiskers." 

He  was  familiar  with  the  fact  that  Mr.  Scott  had  also 
worked  for  RKO  on  the  pictures  "Murder,  My  Sweet" 
and  "Mr.  Lucky."  He  never  found  anything  in  Mr. 
Scott's  work  for  the  motion  picture  screen  which  he 
would  consider  by  any  standards  subversive  or  un- 
American.  His  work  was  very  good  and  he  was  thor- 
oughly satisfied  with  it  [L.  R.  688-689].  RKO  worked 
with  Audience  Research,  Inc.,  to  determine  the  popularity 
of  various  people  in  the  industry    [L.   R.   690]. 

Mr.  Schary  knew  four  or  five  weeks  prior  to  the  com- 
mencement of  the  un-American  Activities  Committee 
hearings  in  Washington  between  October  20  and  30, 
1947,  that  Mr.  Scott  had  been  subpoenaed.  Mr.  Schary 
had  also  been  subpoenaed  himself   [L.  R.  691]. 

Before  the  openings  of  the  hearings  in  Washington 
he  recalled  a  discussion  in  which  he  stated  to  Adrian 
Scott  that  his  job  was  safe  and  that  the  studio  could  not 
inquire   into   the   political   ideas   of   employees,    that   the 


—18— 

only  matter  was  the  ability  and  work  of  the  employees 
and  not  their  political  associations  [L.  R.  691]..  He 
remembered  discussion  with  Scott  the  contents  of  a 
pamphlet  in  which  he  (Schary)  had  participated  in  pre- 
paring and-  which^  was  leveled  mainly  at  the-  personality 
and  record  of  Representative  Rankin  and  was  not  a 
general  attack  on  the  Committee.  Mr.  Schary  said,  that 
in  his  conversation  with  Mr.  Scott  before  the  Commit- 
tee hearings,  the  following  took  place: 

"We  talked  generally  about  the  Committee  and- 
some  of  its  procedures.  I  believe  that  some  of  its 
procedure  was  dangerous.  We  talked  at  one  time 
about  some  of  the  individuals,  particularly  Mr.  Ran- 
kin, whom  I  had  objections  to  personally  because 
of  some  of  his  bigoted  points  of  view." 

Mr.  Schary  said  that  he  had  read  to  Mr.  Scott  the 
statement  which  he  was  going  to  read  before  the  Com- 
mittee. 

"I  had  intentions  of  making  a  very  strong  state- 
ment myself."     [L.  R.  695]. 

"I  was  going  to  make  a  statement  attacking  some 
of  the  techniques  of  the  Committee.  I  changed  my 
mind  about  making  that  statement  when  I  was  in 
Washington." 

Mr.  Schary  stated  that  he  did  not  feel  compelled  to 
teU  Mr.  Scott  that  he  had  changed  his  mind  about  mak- 
ing a  statement  [L.  R.  695].  Mr.  Schary  did  not  re- 
member that  Scott  ever  told  him  that  he  was  going  to 
refuse  to  answer  any  of  the  questions  of  the  Committee. 
At  L.  R.  699-670  the  following  interrogation  took  place: 

"Q.  Now,  Mr.  Schary,  don't  you  remember  that 
the  only  thing  you  said  to  Mr.  Scott  was  you 
wanted   him   to   refrain    from   being   loud   and   you 
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wanted  him  to  refrain  from  being  boisterous  on  the 
stand?     A.     That  is  right.     *     *     * 

O.  And  you  know,  do  you  not,  you  heard  Mr. 
Scott's  testimony  didn't  you  in  Washington?  A. 
Yes. 

Q.     He  wasn't  loud,  was  he?     A.     No. 

Q.     He  wasn't  boisterous,  was  he?     A.     No. 

Q.  You  made  some  reference  to  what  you  could 
remember  about  your  conversation  with  Mr.  Scott — 
don't  you  recall  that  in  your  conversation  with  Mr. 
Scott,  you  told  him  that  you  were  the  one  who  had 
gotten  a  Hollywood  trade  paper  before  the  hearing, 
to  write  the  first  article  attacking  the  House  Com- 
mittee on  Un-American  Activities?  A.  Attacking 
the  technique  of  the   House   Committee. 

Q.  Did  you  say  to  him  'attacking  the  technique 
of  the  House  Committee'?  A.  The  procedure,  I 
am  sure  I  did.  I  am  sure  I  did  not  say  'attacking 
the  House  Committee.' 

Q.  Well,  instead  of  talking  to  him  about  the 
procedures  or  telling  him  that  you  had  gotten  a  trade 
paper  to  attack  the  procedures  or  the  technique  of 
the  Committee,  didn't  you  tell  him  that  you  had  a 
paper,  this  trade  paper,  to  challenge  the  charges  of 
this  Committee?  A.  The  charge  of  the  Committee 
that  there  was  Communist  Party  propaganda  in  mo- 
tion pictures." 

The  witness  said  that  he  remembered  conversations 
with  Mr.  Scott  after  the  hearings:  'T  said  that  I  per- 
sonally would  still  take  the  position  that  I  took  on  the 
stand  at  Washington,  and  that  I  have  taken  that  stand 
as  a  matter  of  fact  at  the  Board  of  Directors  meeting  at 
RKO."     [L.  R.  703.]     *    *    * 

"Q.  What  was  that?  A.  A  man's  employment 
had  to  be  based  on  his  ability  to  perform  a  service 


rather  than  on  any  political  affiliation.  That  was 
the  position  I  had  taken  in  Washington  and  that 
I  still  took  at  that  time  before  the  Waldorf  meeting." 
[L.  R.  704.] 

"Q.  Was  there  anything  else  said  about  what 
had  been  said  by  the  Board  of  Directors  and  what 
the  attitude  of  Mr.  Rathvon  was?  A.  That  came 
later  before  I  went  to  New  York  for  that  meeting. 
We  tried  to  get  both  Scott  and  Dmytryk  to  sign 
affidavits  which  we  thought  might  protect  their  posi- 
tions with  our  Board  of  Directors,  wJio  were  in- 
sisting that  we  get  a  non-Communist  statement  from 
Scott  and  Dmytryk."     [L.  R.  705.]     *     *     * 

"As  I  remember,  both  Scott  and  Dmytryk  were 
willing  to  sign  an  affidavit  that  they  were  not  in 
favor  of  any  party  that  would  overthrow  the  gov- 
ernment by  force  but  that  they  would  not  specifically 
say  that  they  were  or  had  not  been  Communists. 
Peter  Rathvon  would  not  accept  that.  He  said  that 
would  not  be  acceptable  and  I  told  that  to  Scott." 
[L.  R.  707.] 

At  L.  R.  708  Mr.  Schary  testified: 

'T  told  him  (Scott)  I  didn't  think  the  issue  of 
challenging  the  Committee's  right  to  ask  you  whether 
you  were  a  member  of  a  political  party  had  been 
brought  in  properly. 

I  said  this,  and  I  said  it  to  many  people,  that 
if  there  was  an  issue  at  stake,  I  thought  the  wit- 
nesses should  have  gone  on  the  stand  very  quietly, 
and  with  respect  to  the  Committee,  that  they  didn't 
think  the  Committee  had  the  right  to  ask  such  a 
question,  and  then  leave  the  stand,  call  a  meeting 
with  the  press,  tell  the  press  whether  or  not  they 
were  Communists,  that  they  were  not  afraid  to  say 
that,  but  say  the  reason  they  had  not  answered  the 
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question  to  find  out  whether  or  not  there  was  a  con- 
stitutional challenge  in  the  act  they  had  taken. 

Q.  This  conversation  with  Scott  took  place  after 
the  hearings?     A.     That's  right,  sir." 

Schary  testified  that  he  had  only  received  about  forty 
letters  following  the  Committee  hearings.  The  attitude 
of  the  writers  of  the  letters  toward  Scott  and  Dmytryk 
was  about  half  and  half  [L.  R.  710].  A  good  many  of 
the  letters  unfavorable  to  Mr.  Scott  came  from  lunatic 
branches  or  crackpots  [L.  R.  711]. 

Mr.  Scott  was  recalled  by  the  plaintiff  to  testify  in 
rebuttal  [R.  73].  He  said  that  following  receipt  of 
his  subpoena  he  had  a  conversation  with  Mr.  Dmytryk 
and  Mr.  Schary  in  which  Mr.  Schary  said  that  he  wanted 
to  make  it  clear  that  the  studio  was  not  interested  in  his 
politics.  They  were  only  interested  in  his  work  in  the 
pictures  he  produced  and  in  his  ability  as  a  maker  of 
motion  pictures  for  RKO  [R.  74].  Mr.  Schary  had 
said  that  this  was  Mr.  Rathvon's  position  and  that  this 
was  also  the  studio's  position  and  that  the  industry  was 
going  to  be  behind  him  (Scott). 

'TVTr.  Schary  said  that  the  industry  was  opposed 
to  this  investigation  and  they  felt  it  was  an  attack 
on  the  screen  freedom  and  that  the  industry  in- 
tended to  stand  up  and  fight  against  this  Committee. 
*  *  *  He  said  nothing  about  techniques  or  pro- 
cedures to  me.  I  recall  very  clearly  Mr.  Schary 
reading  a  typewritten  statement  to  me  in  which 
he  said  he  was  going  to  read  to  the  Committee  when 
he  appeared  in  Washington."     [R.  75.]     *     *     * 

"Mr.  Schary  spoke  about  a  pamphlet  which  he 
had  compiled  on  the  subject  of  Representative  John 
Rankin   who    was    a   member   of   the   Un-American 
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Activities  Committee.  This  pamphlet,  which  I  had 
not  seen,  Mr.  Schary  told  me  dealt  with  Mr.  Rankin's 
anti-Semitic  and  anti-Negro  and  anti-United  Na- 
tions activities.  Mr.  Schary  was  apprehensive  lest 
this  subject  would  be  brought  up  or  he  would  be 
confronted  with  this  pamphlet  while  he  was  testi- 
fying in  Washington."      [R.   76.] 

"Mr.  Schary  had  received  a  visit  from  two  in- 
vestigators of  the  Committee — Leckie  and  Smith — 
and  Mr.  Schary  said  that  they  had  requested  the 
setting  up  for  viewing  of  two  films  that  RKO  Pic- 
tures had  made.  Mr.  Schary  said  they  wanted  to 
see  a  film  which  he  made  which  was  called  'The 
Farmer's  Daughter,'  which  was  then  under  attack, 
and  they  also  wanted  to  see  a  film  which  I  had  made 
called  'Crossfire'."     [R.  77.] 

*Tn  substance  Mr.  Schary  said  this  was  an  attack 
on  progressive  film-making."     [R.  77.] 

"Mr.  Schary  made  one  request  only,  and  that  re- 
quest was  that  we,  Mr.  Dmytryk  and  myself,  that 
we  conduct  ourselves  in  a  mannerly  fashion  before 
the  Committee  and  that  was  the  only  thing  that  he 
said."     [R.  78.] 

After    the    hearings    were    over    in    Washington,    Mr. 
Scott  said  he  had  a  conversation  with  Mr.  Schary: 

"Mr.  Schary  also  said  in  regard  to  the  hearings 
that  he  was  very  upset  about  the  sell-out  of  Jack 
Warner,  the  head  of  Warner  Brothers  Studio,  that 
he  resented  that,  and  he  resented  the  sell-out  of  the 
industry,  that  he  alone  took  the  position  that  they 
had  all  agreed  they  would  take  in  Washington.  *  *  * 
That  they  were  to  stand  up  and  to  fight  against  the 
Committee.  He  thanked  me  for  conducting  myself 
in   a   mannerly   fashion   before   the   Committee,   and 


—23— 

he  said  that  he  personally  resented  being  made  the 
'patsy'  of  the  hearing,  which  was  his  own  word. 

Following  his  return  from  Washington  Mr.  Scott 
said  he  continued  to  work  every  day  in  the  studio 
until  the  time  he  was  fired."     [R.  82.] 

'*I  asked  Mr.  Schary  about  the  question  of  jobs, 
jobs  of  everybody,  because  of  the  hearings,  and  he 
said  that  he  thought  that  a  blacklist  would  be  set 
up,  that  it  would  be  an  unannounced  blacklist,  and 
that  men  now  would  be  hired  or  not  hired  because 
oi  what  went  on  in  Washington,  and  he  thought 
this  was  pretty  terrible,  and  that  he  would  continue 
to  hire  men  because  of  their  ability,  and  not  because 
of  what  somebody  thought  of  their  politics."  [R.  83.] 

On  the  occasion  of  the  discharge  Mr.  Scott  was  in 
Peter  Rathvon's  office  at  RKO: 

"Mr.  Rathvon  first  handed  us  *  *  *  a  letter 
which  stated  that  if  we  went  on  voluntary  suspen- 
sion, that  if  we  were  acquitted  in  the  courts,  and 
that  if  we  signed  an  affidavit  that  we  were  not  and 
never  had  been  members  of  the  Communist  Party, 
j  that  we  then  could  resume  our  contracts  at  the  point 

1  at  which  these  facts  were  determined." 

When  they  refused  to  sign  this  letter,  Rathvon  then  gave 
him  the  letter  of  discharge  and  a  man  from  the  Account- 
ing Department  gave  them  their  final  checks  [R.  85-86.] 

On  cross-examination  Mr.  Scott  said  that  he  had 
not  told  Mr.  Schary  at  any  time  before  he  left  for  Wash- 
ington that  he  would  refuse  to  answer  questions  asked 
by  the  Committee. 

I  "I    didn't    know   at   that    point   what   my   testimony 

would  be." 

He  said  he  did  not  reach  a  decision  on  his  testimony 
until  he  reached  Washington  [R.  98]. 
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5.    Defendants'  Surrebuttal. 

By  stipulation,  defense  counsel  was  permitted  to  read 
to  the  jury  Eric  Johnston's  version  of  the  meeting  in 
Paul  McNutt's  apartment  on  the  evening  of  October  19, 
1947,  as  given  by  him  in  the  trial  of  Cole  v.  Loeufs 
[L.  R.  759-766]. 

Mr.  Ring  Lardner  was  recalled  as  a  witness  by  the 
defendant  under  Rule  43(b)  [L.  R  876],  and  testified 
that  he  attended  the  meeting  at  the  home  of  Edward  G. 
Robinson  and  150  or  more  people  were  present  [L.  R. 
876].  There  was  one  meeting  at  the  home  of  Mr.  Mile- 
stone attended  by  substantially  all  of  the  unfriendly  19 
witnesses  at  which  the  pooling  of  legal  expenses  and 
employment  of  counsel  was  discussed   [L.  R.  877]. 

On  cross-examination  the  witness  stated  that  the  per- 
sons present  at  the  Robinson  meeting  included  several 
motion  ,picture  actors,  Mr.  and  Mrs.  Humphrey  Bogart, 
Danny  Kaye,  and  Mrs.  Robinson,  who  introduced  Sen- 
ator Pepper  [L.  R.  881]. 

"The  Witness:  As  I  recall.  Senator  Pepper  told 
us  that  whereas  the  historical  role  of  congressional 
committees  gave  them  quite  extensive  powers,  that 
there  was  something  much  higher  in  the  Constitution 
than  that,  and  that,  since  the  Congress  was  unable 
to  legislate  at  all  under  the  First  Amendment  in 
the  field  of  free  speech,  that  it  was  not  proper  for 
them  to  investigate  in  that  field,  since  the  only  pur- 
pose of  a  congressional  investigation  was  to  prepare 
legislation. 

"He  felt  that  motion  pictures  clearly  came  under 
the  general  heading  of  freedom  of  the  press,  and  any 


—25— 

such  investigation  into  the  content  of  motion  pic- 
tures was  none  of  Congress'  business  under  the  First 
Amendment,  and  that  the  pohtics  of  anybody  who 
worked  in  motion  pictures  were  similarly  none  of 
Congress'  business,  and  that,  therefore,  the  com- 
mittee was  functioning  outside  its  proper  sphere 
and  was  not  conducting  a  legal  investigation." 
[L.  R.  883]. 

On  redirect,  Mr.  Lardner  said  that  Senator  Pepper 
discussed  the  right  of  Congress  to  investigate  Commu- 
nism and  said  that 

"there  was  a  certain  narrow  area  within  which  this 
sort  of  committee  might  function — I  think  he  con- 
fined what  he  said  almost  entirely  to  the  field  of  the 
motion  picture.  As  I  recall  it  he  confined  it  to 
motion  pictures  and  Congress'  right  to  investigate 
in  that  area."     [L.  R.  884.] 

Eric  Johnston's  testimony  on  October  27,  1947,  be- 
fore the  House  Committee  was  then  read  to  the  jury 
[L.  R.  891-949]. 

Defense  cousel  then  read  to  the  jury  editorials  selected 
from  Exhibit  "L." 

Following  this  plaintiff's  counsel  read  other  editorials 
from  the  same  exhibits. 

Plaintiif's  Exhibit  21,  the  memorandum  in  support  of 
motion  to  quash  subpoenas  [Ex.  "B";  L.  R.  975],  and 
Exhibit  7,  an  article  by  Harold  L.  Ickes  in  New  York 
Post,  October  31,  1947,  were  received  in  evidence  [L.  R. 
990].     Both  sides  then  rested. 
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6.     The  Verdict. 

At  the  conclusion  of  the  first  trial  the  jury  rendered 
a  special  verdict  that  the  plaintifif,  Adrian  Scott,  had  not 
by  his  conduct  individually  or  in  concert  and  agreement 
with  others  at  and  in  connection  with  the  hearing  of  the 
House  Committee  on  Un-American  Activities  in  October, 
1947,  violated  any  of  the  provisions  of  paragraph  XVI 
of  his  employment  contract.  By  a  second  special  verdict 
they  found  that  the  defendant,  RKO  Radio  Pictures,  had 
not  intentionally  waived  any  right  it  might  have  had 
to  discharge  the  plaintiff  Adrian  Scott  from  his  employ- 
ment. In  addition  the  jury  rendered  a  general  verdict  in 
favor  of  the  plaintiff  Adrian  Scott  against  the  defendant 
[L.  R.  37-38]. 

Defendant's  motion  for  a  new  trial  was  granted  fol- 
lowing said  verdicts  upon  the  two  grounds  that  the  ver- 
dict was  contrary  to  the  great  weight  of  the  evidence 
and  that  to  permit  the  verdict  to  stand  would  be  a  mis- 
carriage of  justice  [R.  46]. 

7.     The  Second  Trial. 

The  case  was  not  retried  until  this  Court  rendered  its 
decision  in  Twentieth  Century-Fox  Film  Corporation  v. 
Ring  Lardner,  Jr.,  No.  13,491,  216  F.  2d  844  [R.  141]. 
Upon  a  stipulation  of  the  parties  [R.  47]  the  case  was 
retried  without  a  jury  before  the  same  District  Judge 
who  had  heard  the  case  originally  when  sitting  with  a 
jury  [R.  47].  The  proceedings  on  retrial  were  very 
brief  and  are  to  be  found  at  R.  127-143. 

Plaintiff  offered  the  entire  record  and  exhibits  that 
were  offered  in  the  original  trial  of  the  action  [R.  127] 
and  then  rested  [R.  128].  The  defendants  offered  Sec- 
tion M   of  the  pre-trial  stipulation  concerning  the  pro- 
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ceedings  leading  up  to  and  including  the  indictment  and 
conviction  of  the  plaintiff  Adrian  Scott  on  the  charge 
of  violating  Section  192  of  Title  2.  of  U.  S.  C.  Plaintiff 
objected  to  the  receipt  in  evidence  of  these  facts  on  the 
ground  the  events  had  occurred  after  notice  of  discharge 
were  given  to  the  plaintiff.  However,  the  Court  ad- 
mitted the  items  on  the  basis  of  this  Court's  ruling  in 
Twentieth  Century-Fox  v.  Lardner,  216  F.  .2d  844,  say- 
ing [R.  129-130]: 

"The  Court:  Gentlemen,  so  we  may  understand 
each  other  thoroughly,  the  Court  feels  that  it  is 
bound  by  the  decision  of  the  Ninth  Circuit  in  the 
.Lardner  case,  so  the  only  question  that  this  Court 
has  before  it  is  the  question  of  waiver.  I  feel  that 
would  be  my  limitation.  I  would  be  bound  to  fol- 
low the  Court's  holding  to  the  effect  that  he  (the 
plaintiff)  had  violated  the  contract  *  *  *  as  a 
matter  of  law  under  the  Ninth  Circuit's  decision." 

Defendants  additionally  offered  into  evidence  those 
portions  of  the  Rathvon  deposition  which  were,  on  ob- 
jection, excluded  at  the  first  trial  but  which  were  copied 
into  the  record  as  an  offer  of  proof  and  are  to  be  found 
in  the  record  on  this  appeal  at  R.  60  to  R.  73  and  R. 
135  to  R.  136.  The  defendants  stated  that  this  evidence 
had  to  do  with  waiver  [R.  134].  The  defendants  then 
rested  [R.  140],  and  the  Court  then  made  the  following 
statement  [R.  141-142] : 

"There  is  only  one  thing  that  I  can  do  and  that 
is  grant  the  defendants  judgment  based  upon  the 
reasoning  of —     *     *     *     ^j^g  Lardner  case. 

One  reason  I  granted  a  new  trial  in  the  Scott 
case  was  because  they  didn't  find  there  was  a  waiver 
and  there  has  been  nothing  offered  here  that  indi- 


t 
cates  any  change  of  evidence  insofar  as  waiver  is 
concerned. 

Your  question  is  whether  or  not  a  man  conduct- 
ing himself  as  Scott  apparently  did,  under  the  guid- 
ance of  Mr.  Kenny,  conducted  himself  before  a 
Senatorial  committee  as  he  did  and  his  subsequent 
conviction  involves  the  question  of  moral  turpitude. 
As  a  matter  of  fact  his  conviction  was  grounds  for 
termination  of  the  contract.  Of  course  the  contract 
expired  before  that  conviction. 

Mr.  Kenny:  Yes,  that  is  right.  And  of  course 
our  point  and  we  are  not  pressing  it  now,  under  the 
Quinn  case  Scott  could  not  have  been  convicted  be- 
cause the  Quinn  case  held  that  a  witness  is  entitled 
to  a — 

The  Court:  I  have  sent  a  lot  of  men  to  jail  who 
shouldn't  have  been  imprisoned. 

We  are  living  in  a  time  of  change,  not  only  inso- 
far as  the  law  is  concerned,  but  changes  in  every- 
thing. 

As  I  say,  I  have  sent  many  a  Jehovah  Witness  to 
jail  who  under  the  present  ruling  of  the  Supreme 
Court  should  not  have  been  committed. 

But  that  is  a  matter  that  has  to  be  decided  by 
the  Supreme  Court  and  I  am  controlled  by  the  Ninth 
Circuit,  so  I  am  going  to  direct  counsel  for  the 
defendants  to  prepare  findings  in  accordance  with 
the  court's  ruling." 

Said  findings  of  fact  and  conclusions  of  law  were  sub- 
sequently signed  by  the  Court  [R.  49]  and  a  judgment 
in  favor  of  the  defendant  was  entered  [R.  57].  Notice 
of  Appeal  was  timely  given  [R.  58]. 
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ARGUMENT. 

Preliminary. 

The  critical  question  on  this  appeal  is  whether  Scott's 
conduct,  as  a  matter  of  lazv,  constituted  a  breach  of  the 
morals  clause  of  his  contract.  For  the  convenience  of 
the  court  that  clause  is  quoted  below: 

"16.  At  all  times  commencing  on  the  date  hereof 
and  continuing  throughout  the  production  and  dis- 
tribution of  the  Pictures,  the  Producer  will  conduct 
himself  with  due  regard  to  the  public  conventions 
and  morals  and  will  not  do  anything  which  will 
tend  to  degrade  him  in  society  or  bring  him  into 
public  disrepute,  contempt,  scorn  or  ridicule,  or  that 
will  tend  to  shock,  insult  or  offend  the  community 
or  public  morals  or  decency  or  prejudice  the  corpora- 
tion or  the  motion  picture  industry  in  general;  and 
he  will  not  wilfully  do  any  act  which  will  tend  to 
lessen  his  capacity  fully  to  comply  with  this  agree- 
ment, or  which  will  injure  him  physically  or  men- 
tally." 

The  jury,  by  special  interrogatory,  found  that  Scott  had 
not  violated  his  contract. 

There  was  no  conflict  in  the  evidence  concerning  what 
Scott  did  and  no  conflict  concerning  the  surrounding  cir- 
cumstances. It  is  true  that  press  reports  and  the  opinions 
of  commentators  varied,  but  none  of  these  opinions  tended 
to  alter  the  actual  facts. 

The  trial  court  gave  judgment  for  respondent  on  the 
theory  that  this  case  was  controlled  by  Twentieth  Century 
V.  Lardner,  216  F.  2d  844  (C  A.  9,  1954),.  In  that  deci- 
sion the  Court  of  Appeals  determined  as  a  matter  of 
law,  and  contrary  to  the  jury's  verdict,  that  Lardner's 
employer  ''just  necessarily  suffered  a  net  loss  in  prestige," 
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and  went  on  to  hold  that  Lardner's  conduct  constituted 
moral  turpitude  "as  a  matter  of  law."  216  F.  2d  844, 
851. 

Appellant  contends  that  in  the  present  case  the  issue  was 
one  of  fact,  not  law.  Because  there  was  no  conflict  in 
the  evidence,  the  verdict  of  the  jury  should  have  been 
allowed  to  stand. 

I. 

The  Jury's  Determination  That  Scott  Had  Not  Vi- 
olated His  Contract  Was  a  Determination  of 
Fact,  and  the  Trial  Court  Had  No  Power  to 
Set  Aside  the  Verdict. 

It  may  be  sufficient  to  say  that  the  foregoing  principle 
was  recognized  below  when  both  parties  submitted  the 
question  to  the  jury  for  a  finding  on  a  special  interroga- 
tory [R.  37]. 

An  analysis  of  the  facts  and  decisions  substantiates  the 
foregoing. 

It  has  already  been  noted  that  there  was  no  conflict  in 
the  evidence  concerning  what  Scott  did.  In  Lardner, 
which  was  tried  simultaneously  with  this  case,  this  court 
said:  "There  being  no  dispute  as  to  what  the  ten  men 
did    .    .    ."     (216  F.  2d  850,  851.) 

The  morals  clause  was  concerned  mainly,  if  not  wholly, 
with  the  effect  of  the  employee's  conduct.  By  that  clause 
the  employee  agreed: 

(1)  To  conduct  himself  with  due  regard  to  the  public 
conventions  and  morals. 

(2)  Not  to  do  anything  which  would  tend  to  degrade 
him  in  society;  or 

(3)  Bring  him  into  public  disrepute,  contempt,  scorn, 
or  ridicule;  or 
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(4)  Tend  to  shock,  insult  or  offend  the  community  or 
public  morals  or  decency;  or 

(5)  Would  prejudice  his  employer  or  the  motion  pic- 
ture industry  in  general. 

Items  1,  2,  3  and  4  are  concerned  with  the  community's 
sense  of  propriety,  public  morals,  and  the  community's 
sense  of  right  conduct.  No  statute,  decree,  executive 
order,  or  other  source  of  law  dictates  any  of  the  fore- 
going; on  the  contrary,  they  draw  peculiarly  from  an 
inchoate  community  feeling,  not  susceptible  to  legislative 
definition  or  judicial  decree. 

It  is  equally  true  that  the  question  of  prejudice  to  an 
employer  is  a  question  of  fact.  No  question  of  law  was 
presented  when  a  jury,  having  all  of  the  evidence,  con- 
cluded  that   Scott's   employer   was   not   prejudiced. 

A.     Differences  Between  Lardner's  Contract  and  Scott's 

Contract. 

A  principal  item  in  Lardner's  contract  was  a  provision 
that  the  employee's  commission  of  an  offense  involving- 
moral  turpitude  committed  a  breach;  the  Lardner  opin- 
ion, dealt  at  length  with  this  phrase  in  concluding  that 
Lardner's  conduct  constituted  moral  turpitude  as  a  matter 
of  law.  The  Scott  contract  does  not  refer  to  an  offense 
or  to  moral  turpitude. 

It  is  true  that  public  morals  and  moral  turpitude  are 
related  items,  one  depending  upon  the  other,  the  two 
differing  primarily  in  degree. 

In  In  re  Hatch,  10  Cal.  2d  147  (1937),  it  was  said, 
at  page  151 : 

"The    concept   of   moral    turpitude    depends    upon 
the  state  of  public  morals,  and  may  vary  according 
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to  the  community  or  the  times.  {In  re  Bartos,  13 
F.  2d  138.)  In  Beck  v.  Stitzel,  21  Pac.  522,  524, 
citing  among  other  cases.  In  re  Coffey  [123  Cal. 
522],  it  was  said:  This  element  of  moral  turpitude 
is  necessarily  adaptive;  for  it  is  defined  by  the  state 
of  public  morals,  and  thus  far  fits  the  action  to  be 
at  all  times  accommodated  to  the  common  sense  of 
the  community.'  " 

In  In  re  Bartos,  13  R  2d  138  (Neb.,  1926),  it  was 
said  at  page  139: 

"The  concept  of  moral  turpitude  depends  upon 
the  state  of  public  morals,  and  may  vary  according 
to  the  community  or  the  times.     (Citations.)" 

The  distinction  which  is  relevant  to  the  present  appeal 
is  that  while  the  determination  of  whether  certain  con- 
duct constitutes  an  ''offense  involving  moral  turpitude" 
has  in  some  cases  been  thought  to  present  a  question  of 
law,  this  is  not  true,  so  far  as  we  have  been  able  to 
discover,  of  questions  involving  public  morals  and  de- 
cency. 

The  decision  is  Siate  v.  Malusky,  59  No.  Dak.  501,  230 
N.  W.  735,  71  A.  L.  R.  190  (1930),  contains  an  illumi- 
nating discussion  on  the  subject  of  public  morals  at  page 
193: 

"Some  standards  must  exist  according  to  which 
the  determination  as  to  whether  act  or  conduct  is 
moral  or  immoral  is  to  be  made.  That  standard  is 
public  sentiment — the  expression  of  the  public  con- 
science. It  may  be  manifest,  unwritten,  and  more 
or  less  nebulous,  as  legend,  as  tradition,  as  opinion, 
as  custom,  and  finally  crystallized,  written  as  the 
law.  Thus  the  standard  is  fixed  by  the  consensus 
of  opinion,  the  judgment  of  the  majority.    When  the 
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majority  is  slight,  there  is,  of  course,  greater  oppo- 
sition to  the  part  of  the  minority  to  the  standard. 
The  majority  may  become  the  minority  and  the  stan- 
dard change.  But,  so  long  as  it  is  established, 
measurement  must  be  made  according  to  its  terms." 

In  decisions  dealing  with  related  problems,  such  as 
proof  of  good  moral  character  and  questions  of  obscenity, 
it.  is  uniformly  held  that  such  questions  are  questions 
of  fact.  The  essence  of  the  problem  is  the  consistency 
or  lack  of  consistency  of  given  conduct  with  the  com- 
munity's sense  of  morality  and  propriety.     It  is  not  fit- 

I  ting  that  a  judge  or  a  court  should  impose  his  personal 
standards  as  the  touchstone  for  determining  such  ques- 

!  tions. 

B.     A  Question  of  Fact. 

ft-  The  following  is  from  the  opinion  in  Johnson  v.  U.  S., 
186  F.  2d  588  at  589-590  (C.  A.  2,  1951),  a  case  in- 
volving  an   alien   naturalization. 

".  .  .  We  must  own  that  the  statute  imposes  upon 
courts  a  task  impossible  of  assured  execution;  people 
differ  as  much  about  moral  conduct  as  they  do  about 
beauty.  There  is  not  the  slightest  doubt  that  to 
many  thousands  of  our  citizens  nothing  will  excuse 
any  sexual  irregularity,  for  some  indeed  this  extends 
even  to  the  subsequent  marriage  of  an  innocent  di- 
vorced spouse.  On  the  other  hand  there  are  many 
thousands  who  look  with  a  complaisant  eye  upon  put- 
ting an  easy  end  to  one  union  and  taking  on  another. 
Our  duty  in  such  cases,  as  we  understand  it,  is  to 
divine  what  the  'common  conscience'  prevalent  at 
the  time  demands;  and  it  is  impossible  in  practice 
to  ascertain  what  in  a  given  instance  it  does  demand. 
We  should  have  no  warrant  for   assuming  that   it 
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meant  the  judgment  on  some  ethical  elite,  even  if 
any  criterion  were  available  to  select  them.  Nor 
is  it  possible  to  make  use  of  general  principles,  for  j 
almost  every  moral  situation  is  unique;  and  no 
one  could  be  sure  how  far  the  distinguishing  fea- 
tures of  each  case  would  be  morally  relevant  to  one 
person  and  not  to  another.  Theoretically,  perhaps 
we  might  take  as  the  test  whether  those  who  would 
approve  the  specific  conduct  would  outnumber  those 
who  would  disapprove;  but  it  would  be  fantastically 
absurd  to  try  to  apply  it.  So  it  seems  to  us  that  we 
are  confined  to  the  best  guess  we  can  make  of  how 
such  a  poll  would  result." 

In   United  States  v.   Francioso,    164   F.   2d    163    (C. 
A.  2,  1947),  the  court  said: 

'In  United  States  ex  rel.  lorio  v.  Day  (2  Cir., 
34  F.  2d  920,  921),  in  speaking  of  crimes  involving 
'moral  turpitude'  we  held  that  the  standard  was, 
not  what  we  personally  might  set,  but  'the  commonly 
accepted  mores':  i.  e.,  the  generally  accepted  moral 
conventions  current  at  the  time,  so  far  as  we  could 
ascertain  them.  The  majority  opinion  in  United 
States  ex  rel.  Berlandi  v.  Reimer  (2  Cir.,  113  F.  2d 
429)  perhaps  looked  a  Httle  askance  at  that  deci- 
sion; but  it  did  not  overrule  it,  and  we  think  that 
the  same  test  applies  to  the  statutory  standard  of 
'good  moral  character'  in  the  naturalization  statute. 
Would  the  moral  feelings,  now  prevalent  generally 
in  this  country,  be  outraged  because  Francioso  con- 
tinued to  live  with  his  wife  and  four  children  be- 
tween 1938  and  1943?     .     .     ." 

Similarly  see  United  States  v.  Reimer,  113  F.  2d  429 
(C.  A.  2,  1940)  ;  United  States  v.  Day,  34  F.  2d  920 
(C.  A.  2,  1929)  ;  In  re  Matura,  87  Fed.  Supp.  429  (S.  D. 
N.  Y.,   1949). 
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In  Knoles  v.  U.  S.,  170  Fed.  409  (C  A.  8,  1909),  It 
was  held  that  a  court  cannot  in  an  obscenity  prosecution, 
declare  a  writing  to  be  obscene  as  a  matter  of  law.  See 
also  Magon  v.  U.  S.,  248  Fed.  201  (C.  A.  9,  1918); 
United  States  v.  Kennerly,  209  Fed.  119  (S.  D.  N.  Y., 
1913).     In  the  last  cited  case  it  was  said: 

".  .  .  If  letters  must,  like  other  kinds  of  con- 
duct, be  subject  to  the  social  sense  of  what  is  right, 
it  would  seem  that  a  jury  should  in  each  case  estab- 
lish the  standard  much  as  they  do  in  cases  of  negli- 
gence. To  put  thought  in  leash  to  the  average  con- 
science of  the  time  is  perhaps  tolerable,  but  to  fetter 
it  by  the  necessities  of  the  lowest  and  least  capable 
seems  a  fatal  policy. 

"Nor  is  it  an  objection,  I  think,  that  such  an  in- 
terpretation gives  to  the  words  of  the  statute  a  vary- 
ing meaning  from  time  to  time.  Such  words  as  these 
do  not  embalm  the  precise  morals  of  an  age  or  place; 
while  they  presuppose  that  some  things  will  always 
be  shocking  to  the  public  taste,  the  vague  subject- 
matter  is  left  to  the  gradual  development  of  general 
notions  about  what  is  decent.  A  jury  is  especially  the 
organ  with  which  to  feel  the  content  comprised  within 
such  words  at  any  given  time,  but  to  do  so  they  must 
be  free  to  follow  the  colloquial  connotations  which 
they  have  drawn  up  instinctively  from  life  and  com- 
mon speech"  (p.  121). 

To  the  same  effect  is  United  States  v.  Levine,  83  F.  2d 
156  (C.  A.  2,  1936). 

It  is  submitted  that  the  trial  court  therefore  was  in 
error  in  concluding  that  the  decision  in  the  Lardner  case 
on  a  question  of  law  was  binding  on  it  in  making  a  find- 
ing of  fact. 
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C.     Scott's    Conduct    Was    Not   a   Violation    of   His    Morals 

Clause. 

During  the  past  few  years,  and  since  this  Court's  rul- 
ing in  the  Lardner  case,  decisions  of  the  Supreme  Court 
of  the  United  States  in  the  area  of  Congressional  in- 
quiry have  tended  to  clear  the  atmosphere. 

Mr.  Scott's  conduct  would  not  today  be  thought  to 
constitute  an  offense.  He  was  not  at  any  time  specifically 
directed  to  answer  the  questions  propounded  to  him  [R. 
331-335] ;  and  the  Supreme  Court  has  held  that  such 
a  specific  direction  is  a  prerequisite  to  a  conviction  for 
contempt.  {Quinn  v.  U.  S.,  349  U.  S.  155  (1955); 
Fagenhaugh  v.  U.  S.,  232  F.  2d  803  (C.  A.  9,  1956).) 
Furthermore,  the  Supreme  Court  has  recently  held 
that  no  implication  whatever  may  be  drawn  from  the 
failure  of  a  witness  to  answer  in  a  Congressional  inquiry. 
In  Slochower  v.  Board  of  Ed.,  100  L.  Ed.  (Adv.  p. 
449)  the  court  on  April  9,  1956,  said  at  page  454: 

"At  the  outset  we  must  condemn  the  practice  of 
imputing  a  sinister  meaning  to  the  exercise  of  a 
person's  constitutional  right  under  the  Fifth  Amend- 
ment. The  right  of  an  accused  person  to  refuse  to 
testify,  which  had  been  in  England  merely  a  rule 
of  evidence,  was  so  important  to  our  forefathers 
that  they  raised  it  to  the  dignity  of  a  constitutional 
enactment,  and  it  has  been  recognized  as  'one  of  the 
most  valuable  prerogatives  of  the  citizen.'  Brown 
V.  Walker,  161  U.  S.  591,  610,  40  L.  Ed.  819,  825, 
16  S.  Ct.  644.  We  have  reaffirmed  our  faith  in 
this   principle   recently   in   Quinn  v.    United   States, 
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349  U.  S.  155,  99  L.  Ed.  964,  75  S.  Ct.  668.     In 

Ullman  v.  United  States,  U.  S ,  100  L.  Ed. 

(Advance  p.  361),  76  S.  Ct ,  decided  last  month, 

we  scored  the  assumption  that  those  who  claim  this 
privilege  are  either  criminals  or  perjurers.  The 
privilege  against  self-incrimination  would  be  reduced 
to  a  hollow  mockery  if  its  exercise  could  be  taken 
as  equivalent  either  to  a  confession  of  guilt  or  a 
conclusive  presumption  of  perjury.  As  we  pointed 
out  in  Ullman,  a  witness  may  have  a  reasonable  fear 
of  prosecution  yet  be  innocent  of  any  wrongdoing. 
The  privilege  serves  to  protect  the  innocent  who 
otherwise  might  be  ensnared  by  ambiguous  circum- 
stances. See  Griswold,  The  Fifth  Amendment  To- 
day  (1955)." 

In  view  of  the  foregoing  language,  no  United  States 
court  would  today  draw  any  incriminating  conclusions 
from  Scott's  failure  to  answer. 

It  should  be  noted  that  Slochower  relied  on  the  Fifth 
Amendment,  which  in  terms  deals  with  incrimination; 
Scott,  on  the  contrary,  relied  on  the  First  Amendment.^ 

Clearly  no  sinister  motive  or  contemptuous  attitude 
can  be  imputed  to  a  reliance  on  the  First  Amendment, 
or  to  an  attempt  to  determine,  by  judicial  means,  the 
power  of  Congress  to  conduct  such  an  inquiry. 


^"Mr.  Scott:  I  do  not  believe  it  is  proper  for  this  Com- 
mittee to  inquire  into  my  personal  relationships,  my  private 
relationships,  my  public  relationships."  [L.  R.  332;  Deft. 
Ex.  B,  particularly  at  par.  Fourth;  L.  R.  259.] 
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II. 

The  Order  Granting  a  New  Trial  Was  Based  Upon 
an  Error  of  Law  and  Should  Be  Reversed. 

While  an  order  granting  a  new  trial  is  not  an  appeal- 
able order,  it  is  of  course  reviewable  on  appeal  from  a 
final  judgment.  {Marshall's  U.  S.  Auto  v.  C ashman, 
111  F.  2d  140  (C.  A.  10,  1940);  Kanatser  v.  Chrysler 
Corp.,  195  R  2d  104  (C.  A.  10,  1952).) 

The  function  of  the  trial  court  on  a  motion  for  new 
trial,  even  in  the  case  of  conflicting  evidence,  does  not 
include  the  substitution  of  the  court's  determination  of 
what  is  reasonable,  or  of  what  is  proper.  A  good  dis- 
cussion and  review  of  pertinent  authorities  appears  in 
Moore  v.  Rose-Cliff  Realty  Corp.,  88  Fed.  Supp.  956 
(D.  N.  J.,  1950),  in  which  it  was  said:  - 

'The  courts  'are  not  free  to  re  weigh  the  evidence 
and  set  aside  the  jury  verdict  merely  because  the 
jury  could  have  drawn  different  inferences  or  con- 
clusions or  because  judges  feel  that  other  results 
are  more  reasonable.'  " 

[The  court  then  quotes  from  Tennant  v.  Peoria  etc. 
Ry.  Co.,  321  U.  S.  at  p.  35,  as  follows]  : 

"  The  focal  point  of  judicial  review  is  the  reason- 
ableness of  the  particular  inference  or  conclusion 
drawn  by  the  jury.  It  is  the  jury,  not  the  court, 
which  is  the  fact-finding  body.  It  weighs  the  con- 
tradictory evidence  and  inferences,  judges  the  credi- 
bility of  witnesses,  receives  expert  instructions,  and 
draws  the  ultimate  conclusion  as  to  the  facts.  The 
very  essence  of  its  function  is  to  select  from  among 
conflicting  inferences  and  conclusions  that  which 
it  considers  most  reasonable.'  " 
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Going  on,  It  was  said: 

"It  was  held  by  the  Supreme  Court  in  the  case 
of  Lavender  v.  Kiirn,  supra,  327  U.  S.  at  page  652, 
66  S.  Ct.  at  page  744,  that  *it  would  be  an  undue 
invasion  of  the  jury's  historic  function  for  an  ap- 
pellate court  to  weigh  the  conflicting  evidence,  judge 
the  credibility  of  witnesses,  and  arrive  at  a  con- 
clusion opposite  from  the  one  reached  by  the  jury.' 
It  necessarily  follows  that  it  would  likewise  be  an 
undue  invasion  of  the  jury's  historic  function  for 
the  trial  court  to  weigh  the  conflicting  evidence,  judge 
the  credibility  of  witnesses,  and  arrive  at  a  conclu- 
sion opposite  from  the  one  reached  by  the  jury." 

The  foregoing  language  is  particularly  appropriate 
in  the  present  case,  in  which  there  was  no  conflict  as 
to  the  facts  and  the  question  for  the  jury  was  whether 
Scott's  conduct  violated  any  public  standards  of  morals 
or  decency. 

While  it  is  of  course  true  that  the  Court  of  Appeals 
will  generally  not  reverse  a  trial  court's  order  on  a  mo- 
tion for  new  trial,  it  is  also  true  that  "in  the  final  analysis 
judgment  in  each  case  must  be  influenced  by  conviction 
resulting  from  examination  of  the  proceedings  in  their 
entirety,  tempered  but  not  governed  in  any  rigid  sense 
of  stare  decisis  by  what  has  been  done  in  any  similar 
situations  .  .  ."  {Charles  v.  Norfolk  &  Western  Ry. 
Co.,  188  Fed.  691,  at  692  (C.  A.  7,  1951),  citing  Kot- 
teakos  V.  U.  S.,  328  U.  S.  750.)  A  reviewing  court 
should  not  hesitate  to  set  aside  an  order  on  motion  for  a 
new  trial  where  the  trial  court  erred  on  a  question  of  law. 

"It  is  ordinarily  said  that  the  granting  of  a  new 
trial  is  within  the  sound  discretion  of  the  trial  court, 
and  it  is  sometimes  loosely  said  that  the  action  of 
the  court   in  this   respect  is   not  reviewable.      It   is 


true  also  that  appellate  courts  will  not  ordinarily 
review  the  action  of  a  trial  court  in  refusing  a  motion 
for  a  new  trial  on  questions  of  fact.  .  .  .  And 
when  the  question  on  which  the  motion  for  a  new 
trial  is  based  is  a  question  of  law,  the  action  of  the^ 
trial  court  is  undoubtedly  subject  to  review." 

Prichard  v.  Nelson,  55  Fed.  Supp.  506,  516  (W.  D.; 
Va.,  1942). 

It  is  also  true  that  a  court's  order  on  motion  for  new 
trial  will  be  reviewed  where  It  appears  the  order  was 
based  on  an  erroneous  reason  or  mistake.  {Sowimerville 
V.  Capital  Transit  Co.,  192  F.  2d  413  (C.  A.  D.  C, 
1951);  Natl.  Beneficial  Life  v.  Shaw-Walker  Co.,  Ill 
F.  2d  497  (C.  A.  D.  C,  1940);  cf.  Southern  Pacific  Co. 
V.  Guthrie,  186  F.  2d  926  at  p.  932  (C.  A.  9.,  1951).) 

It  Is  submitted  that  the  trial  court's  order  granting  a 
new  trial  and  setting  aside  the  jury's  verdict  was  based 
on  error  In  law;  the  order  should  be  set  aside,  and  the 
judgment  In  favor  of  plaintiff  should  be  reinstated. 

III. 
The   Trial    Court's    "Finding"    That    Scott    Had   Vi- 
olated His  Contract  Was  Not  a  Finding  of  Fact, 
and  in  Any  Event  Is  Erroneous. 

The  record  discloses  that  the  trial  court  did  not  pur- 
port to  exercise  any  independent  determination  in  the 
finding  which  states  that  the  plaintiff  violated  the  morals 
clause  of  his  contract.  When  the  case  was  on  retrial,  on 
the  record  made  in  the  previous  trial,  Judge  Harrison 
said: 

"The  Court:  Gentlemen,  so  we  may  understand 
each  other  thoroughly,  the  Court  feels  that  it  is 
bound  by  the  decision  of  the  Ninth  Circuit  in  the 
Lardner  case,  so  the  only  question  that  this   Court 
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has  before  it  is  the  question  of  waiver.  I  feel  that 
would  be  my  limitation.  I  would  be  bound  to  fol- 
low the  Court's  holding  to  the  effect  that  he  had 
violated  the  contract. 

Mr.  Kenny:     As  a  matter  of  law? 

The  Court:  As  a  matter  of  law  under  the  Ninth 
Circuit's  decision." 

This  explicit  statement  is  reflected  in  the  language  of 
Finding  XI  [R.  54-55],  which  states: 

"In  pursuance  to  the  case  of  20th  Century  Fox  v. 
Lardner,  216  F.  2d  844,  the  Court  finds  that:  etc." 

It  is  apparent  that  the  trial  court  felt  itself  bound  by 
the  opinion  rendered  in  Lardner,  and  made  it  plain  that 
the  trial  court  was  not  attempting  to  reach  an  independent 
conclusion  on  the  record. 

While  it  is  true  the  facts  were  not  disputed,  it  is  also 
true  that  the  standards  imposed  by  the  Scott  contract 
were  different  from  those  imposed  by  the  Lardner  con- 
tract. This  point  is  discussed  more  fully  under  the  head- 
ing "Differences  Between  Lardner  Contract  and  Scott 
Contract."     (I,  A,  this  brief.) 

What  has  been  said  heretofore  on  the  point  that  the 
question  of  breach  was  a  question  of  fact,  not  of  law, 
is  pertinent  here.  It  was,  of  course,  the  duty  of  the 
trial  court,  in  making  a  finding  of  fact,  to  exercise  an 
independent  determination  on  the  record;  and  in  mak- 
ing a  finding  of  fact,  a  trial  court  is  not  bound  by  a 
determination  made  in  another  case  as  a  matter  of  law. 

In  any  event,  as  has  been  argued  under  Point  I  hereof, 
the  determination  that  Scott  had  violated  his  contract 
was  erroneous. 
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The  argumeat  which  tmderlies  appellant's  contention 
tmder  the  present  heading  is  tha;t  the  jury  properly  de- 
ternuned  the  facts,  and  there  was  no  basis  in  law  for 
setting  the  original  verdict  aside. 

Conclusion. 

The  judgment  should  be  reversed  and  the  trial  court 
directed  to  enter  judgment  in  accordance  with  the  verdict 
of  the  jury. 

Respectfully  submitted, 

Kenny  &  Cohn, 
Charles  J.  Ka^z, 
By  Robert  W.  Kenny, 
Attorneys  for  the  Appellant, 
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Introductory  Statement. 

This  case  and  the  case  of  Ring  Lardner  v.  Twentieth 
Century-Fox  Film  Corporation,  herein  sometimes  referred 
to  as  the  ''Lardner  Case"  were  tried  together  in  the  first 
instance  and  in  each  case  the  jury  brought  in  a  general 
verdict  in  favor  of  the  plaintiff.  In  the  Lardner  Case 
there  were  special  verdicts  to  the  effect  that  Lardner  had 
not  breached  his  employment  contract  and  that  Twentieth 
Century-Fox  had  waived  the  breach  if  there  was  one. 
In  the  Scott  Case  there  were  special  verdicts  to  the  effect 
that  Scott  had  not  breached  his  contract  of  employment 
and  that  RKO  had  not  waived  the  breach  if  there  was  one. 
A  motion  for  a  new  trial  was  denied  in  the  Lardner  Case 
and  granted  in  the  Scott  Case  on  the  ground  that  the  gen- 
eral verdict  was  contrary  to  the  great  weight  of  the  evi- 
dence and  that  to  permit  the  verdict  to  stand  would  be 
a  miscarriage  of  justice. 
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After  the  decision  of  this  court  reversing  the  judgment' 
in  the  Lardner  Case  (216  F.  2d  844),  the  instant  case, 
by  stipulation  of  the  parties,  was  tried  before  the  District  ■ 
Court  without  a  jury,  upon  the  record  in  the  first  trial  and  i 
some  additional  evidence  then  introduced/    Upon  findings 
and  conclusions  duly  made  judgment  was  entered  in  favor 
of  defendant,  and  from  that  judgment  this  appeal  was 
taken. 

The  circumstances  out  of  which  this  action  arose  are 
in  brief  as  follows: 

Defendant  was  and  is  a  producer  or  manufacturer  of 
motion  pictures.  It  has  in  its  organization  individual 
company  producers  who  take  charge  of  the  production  of 
particular  pictures,  and  it  was  as  such  that  it  employed 
plaintiff  under  a  written  contract.  Among  other  things, 
this  contract  provided  that  Scott 

"will  conduct  himself  with  due  regard  to  public 
conventions  and  morals  and  will  not  do  anything 
which  will  tend  to  degrade  him  in  society  or  bring 
him  into  public  disrepute,  contempt,  scorn,  or  ridicule, 
or  that  will  tend  to  shock,  insult,  or  offend  the  com- 
munity or  public  morals  or  decency,  or  prejudice  the 
Corporation  or  the  motion  picture  industry  in  gen- 
eral; and  he  will  not  wilfully  do  any  act  which 
will  tend  to  lessen  his  capacity  fully  to  comply  with 
this  agreement  or  which  will  injure  him  physically  or 
mentally." 


^Except  in  a  few  instances  where  the  evidence  relates  peculiarly 
to  Scott,  the  evidence  is  identical  with  that  in  the  Lardiier  Case. 
With  the  exception  of  Volume  I  (pp.  1  to  149)  the  Transcript  of 
Record  on  Appeal  in  the  instant  case  is  identical  with  the  Transcript 
of  Record  in  the  Lardner  Case,  references  to  which  latter  will  be 
designated  "L.  R.". 


i  ~^~^ 

Between  October  20th  and  October  30,  1947,  the  Com- 
mittee on  Un-American  Activities  of  the  House  of  Repre- 
sentatives conducted  a  pubHc  hearing  as  part  of  its  inves- 
tigation of  alleged  Communist  infiltration  of  the  motion 
picture  industry.  Plaintifif  and  nine  other  men  with  whom 
he  had  agreed  as  to  his  and  their  course  of  conduct  before 
the  Committee,  were  called  as  witnesses  and,  upon  being 
questioned,  each  of  them  refused  to  disclose  whether  he 
was  or  had  been  a  member  of  the  Communist  Party.  For 
such  refusal,  plaintiff  was  cited  and  indicted  for  con- 
tempt of  the  Congress  of  the  United  States  and  in  due 
course  convicted. 

The  Committee  hearing,  and  the  conduct  of  plaintiff  and 
his  associates  thereat,  received  intensive  nationwide  pub- 
licity by  radio,  news  reels,  news  reports,  editorial  comment, 
and  all  other  media  of  news  distribution.  It  was  and 
is  the  defendant's  contention  that  the  conduct  of  plaintiff 
and  his  associates  at  and  in  connection  with  the  hearing 
created  a  widespread  belief  that  plaintiff  and  his  colleagues 
were  Communists  and  that  they  held  in  contempt  the  Con- 
gress of  the  United  States  and  the  fundamental  institu- 
tions of  this  country.  It  was  and  is  the  defendant's  con- 
tention that  the  conduct  of  plaintiff  and  his  associates 
created  a  widespread  belief  that  the  motion  picture  in- 
dustry generally,  and  the  defendant  in  particular,  employed 
and  harbored  Communists  and  had  a  sympathetic  and 
indulgent  attitude  towards  Communism. 

It  was  and  is  defendant's  contention  that  plaintiff's 
conduct  constituted  a  violation  of  public  conventions  and 
morals,  that  it  tended  to  degrade  him  in  society  and  to 
bring  him  into  public  disrepute,  contempt,  scorn,  and  ridi- 
cule, that  it  tended  to  shock,  insult  and  offend  the  com- 
munity and  public  morals  and  decency  and  to  prejudice 


defendant  and  the  motion  picture  industry  in  general, 
and  that  it  tended  to  lessen  his  capacity  fully  to  comply 
with  his  employment  contract.  It  was  and  is  defendant's 
contention  that  plaintiff's  conduct  violated  the  express 
obligations  of  his  conract  and,  as  well,  the  legally  implied 
covenant  that  plaintiff  would  conduct  himself  with  such 
decency  and  propriety  as  not  to  injure  his  employer  in 
his  business. 

The  verdict  of  the  jury  at  the  first  trial  was  to  the  effect 
that  plaintiff  had  not  violated  his  contract  obhgations.  It 
is  defendant's  contention  that  the  trial  court  properly 
granted  a  new  trial  because  such  verdict  was  contrary 
to  the  great  weight  of  the  evidence  and  because  to  have 
permitted  such  verdict  to  stand  would  have  been  a  mis- 
carriage of  justice.  It  is  the  contention  of  defendant 
that  upon  the  second  trial  without  a  jury,  the  District 
Court  properly  determined  that  plaintiff  had  violated 
his  contract  obligations  and  correctly  rendered  judgment 
for  defendant.^ 

STATEMENT  OF  THE  CASE. 

A.     The  Pleadings  and  Issues. 

Plaintiff's  analysis  of  the  pleadings  and  issues  should 
be  supplemented  in  the  interest  of  completeness  by  the 
following : 

Defendant's  First  Affirmative  Answer  alleges  that  at 
and  prior  to  November  26,  1947,  plaintiff  was  in  default, 
and  ever  since  has  continued  in  default,  under  his  contract 


^As  noted  in  the  decision  by  this  court  in  the  Lardncr  Case,  the 
Lardner  Case  and  Loew's  v.  Lester  Cole,  185  F.  2d  641  (some- 
times referred  to  as  the  "Cole  Case"),  are  similar  in  orig-in  and  sub- 
stance. This  is  equally  true  as  regards  the  CoU  Case  and  the  case 
at  bar. 


because  of  his  failure  to  obey  reasonable  instructions  and 
j  directions  given  him  by  defendant. 

I  Defendant's  Supplemental  Answer  specifically  alleged 
(R.  35)  that  plaintiff's  conduct  was  contrary  to  and  with- 
out due  regard  for  public  conventions  and  morals. 

Defendant's  Supplemental  Answer  specifically  alleged 
(R.  35): 

f\  That  among  the  issues  presented  and  determined  in 
the  criminal  proceeding  in  which  plaintiff  was  convicted 
were   the   following : 

1.  The  questions  asked  of  plaintiff  by  the  Committee 
on  Un-American  Activities   were   pertinent. 

2.  Plaintiff  wilfully  and  knowingly  refused  to  answer 
said  questions. 

3.  Plaintiff  had  committed  the  crime  of  violating  Sec- 
tion 192  of  Title  2  of  the  U.  S.  Code. 

I  That  plaintiff  was  estopped  and  precluded  from  denying 
or  contesting  herein  any  of  the  facts  so  adjudicated  and 
determined  to  be  true. 

Defendant's  Supplemental  Answer  alleged  in  effect  that 
plaintiff  was  in  default  because  at  all  times  prior  to 
October  30,  1947,  plaintiff  concealed  from  defendant  and 
the  public  that  he  was  a  Communist,  that  on  October  30, 
1947,  and  prior  thereto  he  was  a  Communist,  that  on 
October  30,  1947,  plaintiff,  as  a  result  of  his  conduct  dur- 
ing his  appearance  before  the  Committee,  revealed  his 
membership,  and  as  a  consequence,  the  defendant  and  the 
motion  picture  industry  were  prejudiced  and  subjected  to 
public  scorn  and  contempt.  , 


B.     The  Facts.* 

1.     The  Congressional  Investigation  and  Plaintiff's  Conduct 
in  Connection  Therewith. 

In  1947  and  for  some  time  prior  thereto  considerable 
pubhc  attention  had  been  directed  to  claims  that  a  number 
of  Communists  had  infiltrated  into  responsible,  creative 
positions  in  the  motion  picture  industry  and  were  thus 
enabled  to  use  and  were  in  fact  using  their  influence  to 
disseminate  pro-Communist  and  Un-American  propaganda 
through  the  medium  of  the  screen.  Accordingly  the  Com- 
mittee on  Un-American  Activities  of  the  House  of  Rep- 
resentatives,* pursuant  to  its  statutory  authorization 

"to  make  from  time  to  time  investigations  of  (I) 
the  extent,  character,  and  objects  of  un-American 
propaganda  activities  In  the  United  States  (ii)  the 
diffusion  within  the  United  States  of  subversive  and 
un-American  propaganda  that  Is  Instigated  from 
foreign  countries  or  of  a  domestic  origin  and  attacks 
the  principles  of  the  form  of  government  as  guaran- 
teed by  our  Constitution    .     .     ." 

(Legislative  Reorganization  Act  of  1946,  Act  of  Aug.  2, 
1946,  Chap.  753,  Title  I,  Par.  2,  Sec.  121  (q),  60  Stat. 
828),  undertook  an  investigation  Into  alleged  Communist 
infiltration  of  the  motion  picture  Industry  (L.  R.  137- 
139). 

Plaintiff  and  a  large  number  of  other  persons  were  sub- 
poenaed to  attend  a  Committee  hearing  In  Washington, 


^Plaintiff's  presentation  of  the  evidence  is  so  incomplete  and  so 
highly  selective  that  defendant  feels  compelled  to  make  its  own  pres- 
entation. Some  specific  criticisms  of  plaintiff's  presentation  will 
be  made  later. 

^Hereinafter  for  convenience  referred  to  as  the  "Congressional 
Committee"   or  the   "Committee". 
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D.  C,  which  commenced  October  20th  and  ran  through 
October  30,  1947  (L.  R.  712,  713,  876,  704).  Among 
the  persons  so  subpoenaed  nineteen  thereof  became  known 
as  the  "unfriendly  witnesses"  (L.  R.  239),  among  whom 
were  the  plaintiff,  Adrian  Scott,  John  Howard  Lawson, 
Lester  Cole,  Dalton  Trumbo,  Albert  Maltz,  Alva  Bessie, 
Herbert  Biberman,  Samuel  Ornitz  and  Edward  Dmytryk 
(L.  R.  239,  240,  253),  who  became  known  as  the  "ten 
men"  (L.  R.  240). 

Before  the  hearing  in  Washington  was  over,  eleven  of 
the  unfriendly  witnesses  were  called  to  the  stand — eight 
preceding  and  two  following  plaintiff  (R.  739-741).  One 
of  these  unfriendly  witnesses  was  a  Mr.  Brecht,  who  was 
not  catalogued  as  one  of  the  "ten  men".  He  was  a  visi- 
tor in  this  country,  was  about  to  return  to  Germany,  and, 
when  called  to  the  stand,  answered  all  questions  addressed 
to  him  by  the  Committee    (L.   R.  422,  423). 

Before  setting  forth  the  relationship  between  the  ten 
men,  we  will  set  forth  the  testimony  of  plaintiff  when 
called  to  the  stand'  (L.  R.  330-335). 

"Mr.  Selvin:  The  next  one  of  the  ten  who  testi- 
fied, and  I  believe  the  date  was  October  29,  1947, 
was  Mr.  Adrian  Scott,  and  the  record  is  as  follows, 
after  Mr.  Scott  was  sworn: 

'Mr.  Stripling:  Mr.  Scott,  will  you  state  your 
full  name  and  present  address  for  the  record,  please? 

'Mr.  Scott:  My  name  is  Adrian  Scott.  My  ad- 
dress is  603  North  Beverly  Drive,  Beverly  Hills, 
Calif. 


^At  the  trial  of  the  instant  case  there  was  produced  a  sound 
motion  picture  of  the  appearance  of  the  "ten  men"  before  the  Com- 
mittee  (L.  R.  431,  588;  Exs.  H  and  E). 


'Mr.  Stripling:     When  and  where  were  you  born? 

'Mr.  Scott:     In  New  Jersey,  on  February  6,  1911. 

'Mr.   StripHng:     What  is  your  occupation? 

'Mr.  Scott:     I  am  a  producer. 

'Mr.  Stripling:  How  long  have  you  been  a  pro- 
ducer ? 

'Mr.  Scott:     I  believe  it  is  a  little  over  2  years. 

'Mr.  Stripling:  Are  you  here  before  the  com- 
mittee in  response  to  a  subpoena  served  upon  you 
on  September  19? 

'Mr.  Scott:     I  am. 

'Mr.  Stripling:  And  in  response  to  a  telegram 
sent  to  you  on  October  1 1  by  the  chairman  calling  for 
your  appearing  on  October  29;  is  that  right? 

'Mr.    Scott:     Yes,   that   is    right. 

'Mr.  Stripling:  Do  you  have  a  statement,  Mr. 
Scott? 

'Mr.  Scott:  I  do  have  a  statement  which  I  would 
like  to  read.  I  believe  the  statement  is  pertinent.  It 
deals  with  "Crossfire"  and  anti-Semitism, 

'The  Chairman :  Just  a  minute.  We  are  trying  to 
read  the  statement. 

'Mr.  Scott:     Thank  you. 

'The  Chairman:  It  is  hard  to  read  the  statement 
and  listen  to  you  at  the  same  time. 

(After  a  pause.) 

'The  Chairman:  This  may  not  be  the  worst  state- 
ment we  have  received,  but  it  is  almost  the  worst. 

'Mr.  Scott:  May  I  disagree  with  the  chairman 
please  ? 

'The  Chairman:  Therefore,  it  is  clearly  out  of 
order,  not  pertinent  at  all,  hasn't  anything  to  do 
with  the  inquiry,  and  the  Chair  will  rule  that  the 
statement  will  not  be  read. 
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*Mr.  Stripling:  Mr.  Scott,  are  you  a  member  of 
any  guild,  either  the  Screen  Directors  Guild  or  the 
Screen   Writers   Guild? 

'Mr.  Scott:  I  don't  think  that  is  a  proper  ques- 
tion, Mr.  Stripling. 

'Mr.  Stripling:  Were  you  ever  a  member  of  the 
Screen  Writers  Guild? 

'Mr.  Scott:  Mr.  Stripling,  I  repeat,  I  don't  think 
that  is  a  proper  question. 

'Mr.  Stripling:  Are  you  now  or  have  you  ever 
been  a  member  of  the  Communist  Party? 

'Mr.  Scott:  May  I  answer  the  first  question,  Mr. 
Stripling? 

'Mr.  Stripling:  You  said  it  wasn't  a  proper  ques- 
tion. 

'Mr.  Scott:  I  will  see  if  I  can  answer  it  prop- 
erly. • 

'The  Chairman:  You  said  it  wasn't  a  proper 
question. 

'Mr.  Scott:  I  believe  it  is  a  question  which  in- 
vades my  rights  as  a  citizen.  I  do  not  believe  it  is 
proper  for  this  committee  to  inquire  into  my  personal 
relationships,  my  private  relationships,  my  public  re- 
lationships. 

'The  Chairman:  Then  you  refuse  to  answer  the 
question  ? 

'Mr.  Scott:  The  committee  has  no  right  to  in- 
quire into  what  I  think,  with  whom  I  associate. 

'Mr.  Stripling:  We  are  not  inquiring  into  what 
you  think,  Mr.  Scott. 

'Mr.  Scott,  we  would  like  to  know — '  Mr.  Strip- 
ling is  continuing  to  speak.  I  will  reread  that.  'Mr. 
Scott,  we  would  like  to  know  whether  you  were  ever 
a  member  of  the  Screen  Writers  Guild. 
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'Mr.  Scott:  I  believe  I  have  answered  that  ques- 
tion. 

'Mr.  Stripling:  Mr.  Chairman,  I  ask  that  you 
direct  the  witness  to  answer  the  question. 

'The  Chairman:     The  witness  will  have  to  answer  j 
the  question. 

'Mr.  Scott :     I  beg  your  pardon  ? 

'The  Chairman:  The  witness  must  respond  to 
the  question  by  answering. 

'Mr.  Scott:  I  believe  I  have  responded  to  the 
question,  Mr.  Chairman. 

'The  Chairman:  Do  you  decline  to  answer  the 
question  ? 

'Mr.  Scott:  I  have  answered  it  the  way  I  v/ould 
like  to  answer  it. 

'The  Chairman:  Were  you  ever  a  member?  I 
don't  know  from  your  answer  whether  you  were  or 
were  not  a  member. 

'Mr.  Scott:     My  answer  still  stands. 

'The  Chairman:     Are  you  a  member? 

'Mr.  Scott:  I  believe  I  have  answered  the  ques- 
tion. Would  you  like  me  to  answer  it  in  the  way  I 
did  before? 

'The  Chairman:  From  your  answer,  I  must  be 
terribly  dumb,  but  from  your  answer  I  can't  tell 
whether  you  are  a  member  or  not. 

'Mr.  Scott:  Mr.  Thomas,  I  don't  agree  with  you. 
I  don't  think  you  are.  I  have  answered  the  question 
the  best  way   I  can. 

'The  Chairman:  Mr.  Vail,  can  you  tell  whether 
he  is  a  member  or  not?' 

I  suppose  it  can  be  agreed  that  Mr.  Vail  was  an- 
other member  of  the  committee? 


—11— 

Mr.    Katz:     So   stipulated: 

Mr.  Selvin  (continuing)  : 

'Mr.  Vail:     No,  I  cannot. 

'The    Chairman:     Mr.    McDowell,    can    you    tell? 

'Mr.  McDowell:     No. 

'The  Chairman:  I  just  can't  tell  whether  you  are 
a  member. 

'Mr.  Scott :     I  am  very  sorry. 

'Mr.  Stripling:  Mr.  Scott,  could  you  tell  the  com- 
mittee whether  or  not  you  are  now  or  have  ever 
been  a  member  of  the  Communist  Party? 

'Mr.  Scott:  Mr.  Stripling,  that  question  is  de- 
signed to  inquire  into  my  personal  and  private  life. 
I  don't  think  it  is  pertinent  to  this — I  don't  think  it 
is  a  proper  question  either. 

'Mr.  Stripling:  Do  you  decline  to  answer  the 
question,  Mr.  Dmytryk?  • 

'Mr.  Scott:     Mr.  Scott. 

'Mr.  Stripling:     Mr.  Scott. 

'Mr.  Scott' — Mr.  Scott  speaking  this  time — 'I  be- 
lieve that  question  also  invades  my  rights  as  a  citizen. 
I  believe  it  also  invades  the  first  amendment.  I 
believe  that  I  could  not  engage  in  any  conspiracy 
with  you  to  invade  the  first  amendment. 

'The  Chairman:  Now,  we  can't  tell  even  from 
that  answer  whether  you  are  a  member  of  the  Com- 
munist Party. 

'Mr.  Stripling:  I  repeat  the  question,  Mr.  Scott: 
Can  you  state  whether  or  not  you  have  ever  been 
a  member  of  the  Communist  Party? 

'Mr.   Scott:     I  repeat  my  answer,   Mr.   Stripling. 

'The  Chairman:  All  right,  the  witness  is  ex- 
cused.' " 
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The  statement  which  plaintiff  sought  to  read  as  shown 
by  the  foregoing  testimony  was  introduced  in  evidence 
(L.  R.  382-386).  Copies  of  the  statement  had  been  pre- 
pared with  the  intention  that  they  should  be  given  to  the 
press  and,  after  Mr.  Scott  had  testified,  copies  of  his  state- 
ment were  distributed  to  the  press,  as  were  the  state- 
ments of  each  of  the  ten  men   (L.   R.  260,  261,  262). 

As  a  consequence  of  his  refusal  to  answer  the  ques- 
tions regarding  Communist  Party  membership  and  mem- 
bership in  the  Screen  Writers'  Guild,  plaintiff  was  con- 
victed of  violating  Section  192  of  Title  2  of  the  U.  S. 
Code,  was  sentenced  to  a  term  of  imprisonment  for  one 
year,   and  duly  served   such  term    (R.    128-131). 

The  preparations  for  the  hearing  before  the  Congres- 
sional Committee  and  the  conduct  of  plaintiff  and  the 
other  unfriendly  witnesses,  were  given  extensive  and 
intensive  publicity  through  newspaper  articles,  radio  broad- 
casts, and  the  actual  testimony  and  news  reels.  The  whole 
matter  was  the  subject  of  widespread  editorial  comment 
(L.  R.  447,  448).  The  evidence  shows,  in  fact,  that  the 
hearings  were  the  leading  current  topic  of  news  and  dis- 
cussion. 

2.    Plaintiff's  Collaboration  With  and  the  Conduct  of  Other 
Unfriendly  Witnesses. 

The  conduct  of  plaintiff  at  the  hearing  was  premedi- 
tated and  by  no  means  an  isolated  incident.  The  nine- 
teen unfriendly  witnesses  shortly  after  being  subpoenaed 
held  meetings  and  discussed  the  situation  (L.  R.  240,  408, 

876,  879).      They   jointly    employed    lawyers    to    advise 
them   and   pooled   their   resources    (L.    R.    241-244,   412, 

877,  878.)     They  joined  in  the  issuance  of  an  open  letter 
to  the  motion  picture  industry  in  which  they  denounced 
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the investigation  and  the  purposes  which  they  ascribed  to 
the  Committee  (L.  R.  246-254,  878,  Ex.  A).  They  con- 
ferred together  prior  to  the  hearings  and  with  one  or 
possibly  two  exceptions  each  of  them  knew  how  each  of 
the  others  was  going  to  conduct  himself  if  called  to  the 
witness  stand  by  the  Committee  (L.  R.  413-422).  They 
jointly  moved  to  quash  the  subpoenas  served  upon  them 
(L.  R.  255-257,  879,  Ex.   B). 

As  heretofore  stated,  eleven  of  the  unfriendly  witnesses 
were  called  to  the  stand  by  the  Committee.  One  of  them 
answered  the  questions  as  to  membership  in  the  Com- 
munist Party,  stating  in  effect  that  he  had  been  advised 
that  the  Committee  had  no  right  to  make  the  inquiry  but 
that,  because  he  was  an  alien  and  a  guest  of  this  country, 
he  felt  he  should  not  refuse  to  answer  (L.  R.  422,  423). 
Each  of  the  remaining  ten  unfriendly  witnesses  refused 

I  to  answer  questions  relative  to  his  membership  in  the  Com- 
munist Party.  Each  of  the  remaining  ten  by  manner, 
voice,  action  and  words  and  with  different  degrees  of 
violence,  challenged  the  authority  of  the  Committee  to 
conduct  the  investigation  and  imputed  to  the  Committee 
improper  purposes  in  connection  with  such  investigation. 
Each  of  the  remaining  ten  unfriendly  witnesses  had  pre- 
pared and  requested  permission  to  read  a  statement  but 
only  two  were  allowed  to  do  so.  These  statements  were 
prepared  with  the  intent  that  they  would  be  delivered  to 
the  press  if  they  were  not  permitted  to  be  read,  and  they 
were  so  delivered  to  the  press  (L.  R.  260-262).  In  gen- 
eral, these  statements  denounced  the  Committee  and  its 
purposes  and  in  particular  they  failed  to  disclose  whether 
the   writers    were   or   had   been    members    of    the    Com- 

;  munist  Party. 

Within  the  reasonable  limits  of  a  brief  it  is  not  pos- 
sible to  do  more  than  characterize  the  testimony  or  pre- 
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pared  statements  of  the  seven  unfriendly  witnesses  who; 
preceded  and  the  two  unfriendly  witnesses  who  followed? 
plaintiff  to  the  witness  stand,  but  the  testimony  is  set  out 
in  full  in  the  Record  (L.  R.  270  to  348)  and  the  state- 
ments appear  in  the  Record  (L.  R.  351  to  392).  The 
sound  motion  pictures  depicting  the  conduct  of  the  plain- 
tiff and  the  other  nine  unfriendly  witnesses  who  refused 
to  answer  questions  of  the  Committee  were  reproduced 
before  the  jury  and  are  available  as  Exhibits  E  and  H. 
The  conduct,  testimony  and  statement  of  each  of  these  nine 
unfriendly  witnesses  is,  in  defendant's  view  of  the  situa- 
tion, as  much  a  part  of  plaintiff's  conduct,  testimony  and 
statement  as  though  he  had  done,  said  and  written  each 
of  the  things  done,  said  and  written  by  each  of  them. 

3.  The    Public    Attitude    Towards    Communism    and    Com- 

munists. 

No  evidence  of  the  attitude  of  the  public  towards  Com- 
munism and  Communists  was  introduced,  but  the  trial 
judge  instructed  the  jury  at  the  first  trial  that  they  must 
take  judicial  notice  of  the  fact  that  at  the  time  when 
plaintiff  testified  before  the  Committee  and  at  all  times 
thereafter,  a  substantial  segment  of  the  American  public 
looked  with  scorn  and  contempt  upon  Communism  and 
Communists  (L.  R.  1101,  1102). 

It  is  fair  to  state,  we  believe  that  upon  the  retrial 
the  trial  judge  took  judicial  notice  of  this  same  fact. 

4.  The  Public  Reaction  to  the   Conduct  and  Testimony  of 

Plaintiff. 

Peter  Rathvon,  President  of  R.K.O.  Radio  Pictures 
Corporation  during  the  period  involved  herein  (L.  R. 
563)  testified  to  his  observation  that  public  opinion  had 
crystallized  to  the  effect  that  the  ten  unfriendly  witnesses 
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who  refused  to  answer  questions  regarding  their  Com- 
Imunist  membership  (sometimes  referred  to  herein  as 
I  "the  ten  men")  in  defying  the  Committee  had  defied  the 
Government  and  the  institutions  upon  which  it  was  based. 
and  had  labeled  themselves  as  Communists  and  that  their 
conduct  had  injured  the  motion  picture  industry.  His 
statement  was  based  upon  the  reaction  of  the  executives 
of  the  R.K.O.  organization,  members  of  the  Board  of 
Directors,  various  organizations,  from  reading  the  press, 
from  reports  from  the  so-called  Johnston  office,  and  from 
numerous  conversations  (L.  R.  564-580). 

Eric  Johnston,  President  of  the  Motion  Picture  Associa- 
tion of  America,  the  so-called  Eastern  Association,  and 
of  the  Motion  Picture  Producers  Association,  the  so-called 
Western  Association,  was  qualified  as  a  public  opinion 
expert  (L.  R.  432-449)  and  testified  that  it  was  both  his 
observation  and  his  opinion  that  because  of  their  conduct 
before  the  Committee  and,  more  specifically,  their  refusal 
to  answer  the  question  relative  to  their  membership  in 
the  Communist  Party,  the  ten  men  (including  plaintiff 
herein),  had  caused  the  public  to  conclude  that  they  were 
members  of  the  Communist  Party  and  that  the  motion 
picture  industry  was  shielding  and  sheltering  members 
of  the  Communist  Party,  "with  all  of  the  disrepute  which 
that  would  bring  to  a  great  industry  which  is  extremely 
sensitive  to  public  opinion"   (L.  R.  450-455). 

Two  groups  of  editorials  (Deft.  Exs.  F.  K)  were  put 
in  evidence  by  the  defendant,  and  two  groups  of  editorials 
(Pltf.  Exs.  8  and  13)  were  put  in  evidence  by  the  plain- 
tiff. Samples  of  these  editorials  are  supplied  in  the  Ap- 
pendix. Exhibit  "F"  consisted  of  editorials  seen  by  Eric 
Johnston  prior  to  December  3,  1947,  and  Exhibit  "K" 
consisted  of  editorials  of  a  date  subsequent  to  December 
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3,  1947.  Plaintiff's  Exhibit  "8"  consisted  of  editorials 
which  Mr.  Johnston  took  into  consideration  in  reaching; 
his  opinion  as  to  public  reaction,  but  were  compiled  for 
the  purpose  of  showing  such  reaction  to  an  open  letter 
publicized  by  Eric  Johnston  under  the  title  "The  Citizen 
Before  Congress",  which  open  letter  was  introduced  as 
Plaintiff's  Exhibit  "5"  (L.  R.  461)  and  was  in  substance 
a  criticism  of  the  procedural  methods  of  Congressional 
committees.  The  editorial  exhibits  are  part  of  the  records 
on  appeal,  but  because  of  their  bulk  were  not  designated 
for  printing.  From  an  examination  of  the  editorials, 
it  will  appear  that  they  were  published  in  newspapers  in 
every  section  of  the  United  States,  that  they  commented 
on  the  Committee  hearings  generally  and  on  the  conduct 
of  the  unfriendly  witnesses,  and  that,  while  opinion  was 
divided  as  to  the  hearing  itself  and  certain  of  its  pro- 
cedural features,  the  editorials  were  almost  unanimous 
in  their  condemnation  of  the  Communist  Party  and  of 
the  conduct  of  the  witnesses  who  refused  to  say  whether 
they  were  members  of  the  Communist  Party.  Many 
of  the  editorial  writers  drew  the  inference  from  such 
refusal  that  the  ten  men  were  in  fact  Communists,  and 
stated  that  their  conduct  was  an  insult  to  the  public, 
that  it  was  contemptuous  in  fact  as  well  as  law,  and  that 
it  raised  doubts  as  to  their  loyalty.  There  were,  however, 
editorials  which  supported  the  conduct  of  the  ten  men  in 
their  refusal  to  answer  the  questions  of  the  Committee. 

Defendant  introduced  in  evidence  (Ex.  L)  and  plaintiff 
also  introduced  a  quantity  of  news  items  (Ex.  13).  Ex- 
hibits "L"  and  "13"  are  a  part  of  the  record  on  appeal, 
but  here  too,  because  of  their  bulk  they  were  not  desig- 
nated for  printing.  No  attempt  is  made  to  summarize 
their  contents,  but  it  may  be  fairly  stated  that  they  indi- 
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cate  the  wide  newspaper  coverage  given  to  the  hearing 
before  the  Committee  and  the  conduct  of  the  ten  men. 

On  cross-examination  Eric  Johnston  testified  that  in 
reaching  his  opinion  he  had  probably  taken  into  considera- 
tion radio  broadcasts  by  the  "Committee  for  the  First 
Amendment"  on  October  26th  and  November  2,  1947 
(L.  R.  528,  529).  Sound  records  of  these  broadcasts 
were  played  to  the  jury  and  the  phonograph  records  are 
in  evidence  (Ex.  15).  Statements  made  in  these  broad- 
casts by  Senator  Kilgore  of  West  Virginia,  Senator 
Thomas  of  Utah,  Thurman  Arnold,  Evelyn  Keyes  and 
Miss  Myrna  Loy  were  read  separately  to  the  jury  (L.  R. 
529-534,  Exs.  11,  12).  These  broadcasts  were  criticisms 
of  the  Committee  and  contained  statements  justifying 
plaintiff  and  his  colleagues  in  their  conduct  before  the 
Committee. 

Mr.  Johnston  also  testified  on  cross-examination  that 
he  had  taken  into  consideration  a  report  dated  December 
17,  1947,  by  Audience  Research,  Inc.  of  its  findings  rela- 
tive to  the  public  reaction  to  the  Committee's  investiga- 
tion of  Communism  in  Hollywood  (L.  R.  485,  486). 
This  report  was  put  in  evidence  (Ex.  9,  L.  R.  486,  492). 
It  shows,  among  other  things,  that  since  the  Committee 
hearings,  "the  proportion  thinking  there  are  at  least 
some  Communists  in  Hollywood  has  risen  from  55  to 
61%  (R.  489),  that  47%  thought  the  unfriendly  wit- 
nesses should  be  punished,  and  39%  thought  they  should 
not"  (L.  R.  488)  and  that  "The  principal  adverse  effect 
...  so  far  has  been  to  give  a  segment  of  the  American 
public  one  more  reason  for  staying  away  from  the  movies" 
(L.  R.  491). 
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Over  defendant's  objection  that  it  was  not  material 
(L.  R.  753),  evidence  was  introduced  to  the  effect  that 
subsequent  to  October  30,  1947,  pictures  upon  which 
plaintiff  received  screen  credit  were  distributed  by  defen- 
dant and  that  defendant  does  not  have  any  written  com- 
munications from  motion  picture  exhibitors  relative  to 
the  continued  showing  of  such  pictures  or  threatening  to 
cancel  any  exhibition  contract  because  of  the  ten  men 
or  because  of  their  citation  for  contempt  (L.  R.  755). 

5.    The  Action  of  Defendant  With  Respect  to  Plaintiff. 

Mr.  Scott  testified  before  the  Committee  on  October 
29,  1947.  The  matter  of  his  conduct  and  what  should  be 
done  by  the  defendant  by  reason  of  such  conduct  was 
elaborately  discussed  at  meetings  of  the  Executive  Com- 
mittee of  defendant  which  were  held  on  November  12,  13, 
and  22  (L.  R.  847-855,  R.  60-73).  At  the  meeting  of 
November  22,  1947,  the  following  resolution  was  adopted 
(L.  R.  850) : 

^'Resolved,  that  it  is  recommended  to  R.K.O.  Radio 
Pictures,  Inc.  that  said  Edward  Dmytryk  and  Adrian 
Scott  be  discharged  from  their  employment  under  the 
'moral'  clauses  of  their  respective  contracts  with  the 
said  Picture  Company  and  authorize  the  President 
and  the  studio  head  to  take  such  steps." 

On  November  26,  1947,  plaintiff's  employment  was 
terminated  by  a  notice  in  writing  delivered  to  him  and 
signed  on  behalf  of  defendant  by  its  president  (R.  87,  88). 
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6.     Relative  to  the  Issue  of  Condonation  or  Waiver.^ 
a.     Matters  Occurring  Before  Plaintiff  Testified. 

Dore  Schary  was  a  vice  president  of  defendant  and  at 
all  times  pertinent  here  was  in  charge  of  its  picture  pro- 
duction. It  was  Mr.  Schary  from  whom  plaintiff  re- 
ceived his  orders   (L.  R.  236).'^ 

Both  Scott  and  Schary  were  subpoenaed  to  appear  be- 
fore the  Committee.  Scott  was  subpoenaed  in  September, 
1947.  After  Scott  was  subpoenaed  and  before  he  left 
for  the  Washington  hearing  (R.  97),  a  discussion  was  had 
with  Schary  (R.  74)  concerning  which  Scott  testified: 

Schary  said  that  the  studio  was  not  interested  in  Scott's 
politics  but  only  in  his  ability  to  make  pictures.  This  was 
also  the  attitude  of  Mr.  Rathvon  and  the  studio.  Scott 
would  have  the  support  of  Schary  and  the  studio,  and 
the  industry  would  be  behind  him.^    Schary  read  to  Scott 


^Although  plaintiff's  brief  herein  does  not  argue  either  condona- 
tion or  waiver,  he  sets  out  in  his  "Statement  of  the  Case"  the  evi- 
dence which  on  the  first  trial  was  made  the  basis  for  such  argu- 
ments. It  is  only  the  evidence  on  this  issue  and  the  difference  in 
the  wording  of  the  "morals"  clause  which  differentiate  this  case 
from   the    Lardner   Case. 

■^It  is  stated  in  plaintiff's  brief  (p.  5)  that  it  was  stipulated  that 
plaintiff  was  qualified  to  perform  his  services  as  a  writer  and  pro- 
ducer. While  it  was  stipulated  that  plaintiff  duly  performed  all 
writing,  directing,  and  producing  services  required  of  him  (R.  22), 
defendant  made  clear  its  refusal  to  stipulate  that  Mr.  Scott  was 
"able"  to  meet  his  contractual  obligations  after  his  appearance  before 
the   Congressional   Committee    (L.   R.   238,   239). 

^Mr.  Scott  does  not  disclose  as  to  what  he  was  to  have  this  sup- 
port, but  it  is  perhaps  fair  to  say  that  it  appears  in  his  subsequent 
testimony  that  he  and  Schary  agreed  that  this  hearing  might  be  an 
attack  on  "progressive  film-making"  (R.  77),  and  that  Schary  told 
him  that  the  industry  was  opposed  to  the  investigation  and  felt  it 
was  an  attack  upon  "the  screen's  freedom"  (R.  75). 


a  statement  which  he  said  he  was  going  to  read  to  the 
Committee   (R.  75).     Schary,  in  the  course  of  the  dis- - 
cussion,   spoke  of  a  pamphlet   with  which  he  might  be  ! 
confronted,   which  he  had  written   concerning  the   anti- 
Semitic,   anti-Negro,    and   anti-United   Nations    activities 
of  John  Rankin,  a  member  of  the  Committee  (R.  16). 

The  only  request  that  Schary  made  of  Scott  was  that 
he  conduct  himself  in  a  mannerly  fashion  before  the 
Committee.  Schary  did  not  tell  Scott  he  should  refuse 
to  answer  questions  asked  by  the  Committee,  and  his 
conduct  before  the  Committee  was  of  his  own  volition 
(R.  78). 

(On  cross-examination)  Scott  testified  further: 
He  believed  it  was  before  the  ''unfriendly  witnesses" 
began  to  testify  that  he  determined  how  he  would  testify 
(R.  97,  98).  In  his  conversation  with  Schary  before  he 
went  to  Washington  he  did  not  tell  Schary  that  he  was 
going  to  associate  himself  with  a  group  that  was  going 
to  defy  the  Committee  and  refuse  to  answer  questions 
asked  by  the  Committee.  The  group  had  not  determined 
at  that  time  how  they  would  answer  or  whether  they 
were  going  to  answer  at  all  (R.  98).  Scott  did  not  tell 
Schary  whether  he  was  or  ever  had  been  a  member  of 
the  Communist  Party  (R.  99).  What  Schary  told  him 
about  the  attitude  of  the  industry  toward  the  hearing  was 
that  the  industry  was  going  to  fight  any  suggestion  that 
there  was  any  Communist  propaganda  in  any  of  its  pic- 
tures (R.  99,  100). 

Dore  Schary  testified  in  substance  regarding  this  dis- 
cussion as  follows: 

He  told  Scott  that  his  job  was  safe,  that  the  Studio 
"could  not  inquire"  into  the  political  activities  of  employees 
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and  that  the  studio's  only  concern  was  their  abiHty  (L.  R. 
691). 

He  told  Scott  he  had  helped  write  a  pamphlet  which 
was  an  attack  on  Rankin  and  that  he  might  be  under 
attack  if  Rankin  sat  on  the  Committee  (L.  R.  691).  The 
pamphlet  was  leveled  against  the  personality  and  record 
of  Rankin  and  was  not  an  attack  on  the  Committee.  He 
beheved  some  of  the  Committee's  procedure  was  dan- 
gerous (L.  R.  693).  He  had  the  intention  of  making  a 
strong  statement  before  the  Committee  attacking  its  "tech- 
niques" and  he  read  this  proposed  statement  to  Scott.  He 
changed  his  mind  about  making  the  statement.  He  did 
not  inform  Mr.  Scott  that  he  had  changed  his  mind  (L.  R. 
695). 

Schary  told  Scott  he  intended  to  answer  all  questions 
asked  by  the  Committee    (L.   R.   695).    . 

Schary  told  Scott  he  had  induced  a  trade  paper  to  write 
"the  first  article"  attacking  the  technique  or  procedure  of 
the  Committee  and  challenging  the  charge  that  there  was 
Communist  Party  propaganda  in  motion  pictures  (L.  R. 
700,  701). 

On  behalf  of  the  unfriendly  witnesses  as  a  group,  their 
attorneys  requested  and  held  a  meeting  with  Eric  John- 
ston, President  of  the  Eastern  and  Western  Associations, 
and  Messrs.  McNutt  and  Benjamin,  counsel  for  the 
Associations.  This  meeting  took  place  the  night  before 
the  hearings  commenced.  It  was  concerned  with  a  discus- 
sion of  the  motion  to  quash  which  was  being  filed  by  the 
unfriendly  witnesses  and  of  the  position  which  the  As- 
sociations intended  to  take  at  the  hearing.  In  these  dis- 
cussions plaintiff's  attorneys  were  told  that  the  motion 
picture  industry  had  publicly  welcomed  the  investigation, 
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asking  only  for  a  fair  hearing,  and  so  could  not  join 
in  any  attack  on  its  validity  or  legality.  Mr.  Kenny  testi-^ 
fied  that  at  the  end  of  the  meeting  Mr.  Johnston  was  asked 
if  there  were  any  truth  in  rumors  that  there  would  be 
an  industry  blacklist  of  men  who  resisted  the  Committee, 
and  he  replied  there  would  be  no  blacklist  so  long  as  he 
was  President  (R.  L.  625-641,  759,  766).  Mr.  John- 
ston testified  that  the  answer  to  this  query  was  only  to 
the  effect  that  Mr.  Johnston  had  made  no  agreement  with 
the  Committee  (L.  R.  763-765).^ 

Nothing  was  said  at  this  meeting  as  to  what  the  attitude 
of  Mr.  Kenney's  cHents  (the  "unfriendly  witnesses") 
would  be  in  the  event  they  were  asked  about  their  Com- 
munist Party  membership.  The  question  did  not  come 
up  (R.  L.  641).  Mr.  Kenney  stated,  however,  that  if 
the  motion  to  quash  was  denied,  his  clients  would  answer 
all  pertinent  questions   of   the   Committee    (L.   R.   637). 

During  this  meeting  Mr.  McNutt,  counsel  for  the  Pro- 
ducers' Association  (L.  R.  627),  said  that  the  producers 
were  going  to  make  the  same  fight  that  Wendell  Wilkie 
made  for  the  motion  picture  industry  before  the  Nye 
Committee  (L.  R.  631). 

Before  Mr.  Scott  took  the  witness  stand,  certain  public 
statements  had  been  made  by  representatives  of  the 
motion  picture  industry.  Included  in  this  category  was 
an  open  letter  to  Congress  signed  by  Eric  Johnston  and 
published  as  an  advertisement  in  a  number  of  newspapers. 
The  gist  of  the  letter  was  a  suggestion  that  Congressional 
investigative  procedure  be  overhauled  so  as  to  make  more 
secure    the    rights    of    individual    citizens,    protect    them 


^Plaintiff's  brief   (16)   sets  out  the  testimony  of  Mr.  Kenny  but 
not  that  of  Mr.  Johnston. 
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against  defamation  and  smearing,  and  give  them  an  ade- 
quate opportunity  to  be  heard  (L.  R.  461,  Ex.  5).  In- 
cluded also  was  a  press  and  radio  statement  issued  by 
Mr.  McNutt  (L.  R.  467,  468,  Ex.  3,  L.  R.  471,  472, 
Ex.  3),  in  which  he  insisted  that  the  hearing  had  demon- 
strated that  there  was  no  Communistic  propaganda  in 
pictures  and  in  which  he  said  that  he  would  advise  the 
industry  against  concerted  action  to  compile  a  blacklist 
of  Communists,  as  such  action  would  not  be  in  accord 
with  an  announced  policy  of  Congress,  or  rulings  of  the 
Supreme  Court. 

Before  Scott's  appearance  before  the  Committee,  Eric 
Johnston  had  testified  that  there  was  an  executive  session 
of  the  Committee  in  Hollywood  in  June,  1947,  and  after 
that  meeting  Johnston  had  proposed  a  three  point  program 
to  the  Producers'  Association  (L.  R.  493),  and  that  one 
point  was  an  agreement  not  to  employ  proven  Communists 
(L.  R,  496).  Johnston  was  convinced  at  the  time  the 
Association  refused  to  agree  to  this,  that  their  reasoning 
was  sound  (L.  R.  499).^°  Mr.  Johnston  also  testified 
at  the  same  time,  at  some  length  and  with  considerable 
emphasis,  that  he  would  not,  for  a  variety  of  stated  rea- 
sons, employ  any  proven  Communist  in  the  motion  picture 
industry  (L.  R.  517-522). 

When  Scott  took  the  witness  stand,  seven  of  the  "ten 
men"  had  testified.  Each  of  them  had  refused  to  answer 
questions  as  to  Communist  Party  membership  and  the 
Committee  had  recommended  that  each  of  them  be  cited 
for  contempt.  These  facts  were  known  to  Scott  before 
he  testified   (L.   R.   260). 


^''Although  plaintiff's  brief  refers  to  the  foregoing-  statements  and 
testimony,  no  effort  was  made  to  prove  that  any  of  this  matter  was 
known  to  plaintiff  at  the  time  he  testified  before  the  Committee. 


—24— 

b.     Matters  Occurring  After  Plaintiff  Testified. 

Mr.  Scott  testified  that  after  his  return  from  Washing- 
ton he  worked  in  the  studio  every  day  until  he  was  dis- 
charged (R.  82).  Following  his  testimony  he  had  several 
conversations  with  Mr.  Schary: 

The  first  of  these  was  a  telephone  conversation  in  New 
York  in  which  they  both  spoke  "a  little  bit"  about  the 
hearings  and  Schary  said  they  should  forget  about  them, 
go  back  to  the  studio  and  attend  to  their  job  of  making 
pictures  (R.  80,  81). 

The  second  conversation  was  in  Hollywood  and,  in  re- 
sponse to  an  inquiry  by  Scott,  Schary  said  he  didn't  know 
what  was  going  to  happen  (R.  81).  Scott  asked  him 
about  the  effect  of  the  hearings  on  the  ''jobs  of  every- 
body" and  Schary  said  he  thought  there  would  be  an 
"unannounced  blacklist",  which  Schary  thought  was 
"pretty  terrible"  but  he  would  continue  men  on  the  basis 
of  their  ability  (R.  83).  Schary  also  said  that  he  resented 
the  "sell-out"  of  the  industry,  that  the  industry  was  "to 
stand  up  and  fight  against  the  Committee"  and  that  he 
alone  took  the  agreed  position.  Schary  thanked  Scott  for 
conducting  himself  in  a  mannerly  fashion  and  said  "he 
personally  resented  being  made  the  Patsy  of  the  hearing" 
(R.  82). 

There  was  a  second  Hollywood  conversation  with 
Schary,  Scott  said,  in  regard  to  a  "statement"  in  which 
Scott  was  willing  to  say  that  he  was  opposed  to  the  over- 
throw of  the  government  by  force  and  in  case  of  war 
was  prepared  to  fulfill  his  citizenship  obligations.  Schary 
approved  the  statement.  Schary  gave  the  statement  to 
Rathvon  on  the  intercommunication  system  and  told  Scott 
Rathvon  was  not  satisfied  with  it  (R.  83,  84). 
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On  cross-examination  Scott  testified  further  as  to  these 
jconversations  and  in  effect  as  follows: 

It  was  Scott  who  sought  the  first  meeting  in  Holly- 

Iwood  with  Schary  for  the  purpose  of  ascertaining  what 

I  his  status  might  be  as  a  result  of  the  Washington  hearings 

;I(R.    101,    102).     As  a   result   of   his   conversation  with 

Schary  he  ''was  apprehensive"  as  to  what  might  happen 

to   his   job/^ 

Schary  testified  to  this  effect  concerning  these  conver- 
sations with  Scott: 

Schary  recalls  no  telephone  conversation  with  Scott  in 

i  New  York  (L.  R.  701).    He  does  not  recall  and  does  not 

!  believe  he  had  any  conversation  in  which  he  said  to  Scott 

that   "they  should   forget  the   hearings   and   go   back  to 

Hollywood  and  make  pictures,  that  that  was  their  job." 

Schary  remembers  these  discussions  with  Scott  in 
Hollywood  (L.  R.  702,  703).  He  told  Scott  that  he  still 
took  the  position  that  he  had  taken  in  Washington,  i.  e., 
that  a  man's  employment  had  to  be  based  on  his  ability 
rather  than  on  any  political  affiliation  (L.  R.  704).  Scott 
asked  specifically  whether  Schary  thought  Scott's  job 
was  in  danger  and  was  told  that  Schary  thought  a  great 
deal  of  pressure  was  being  put  on  the  industry  (L.  R. 
705).  Schary  told  Scott  that,  despite  Schary's  personal 
stand,  the  pressure  of  public  opinion  and  pressure  groups 
might  result  in  trouble.  Later  "we"  tried  to  get  Scott 
to  sign  an  affidavit  which  "we"  thought  might  protect 
his  position  with  out  board  of  directors  who  were  in- 
sisting as  he  told  Scott  that  we  get  a  non-communist 
statement  from  him  (L.  R.  705).     Scott  was  willing  to 


^^None  of   this  testimony  is   set   forth   in   plaintiff's   "Statement 
of  the  Case". 
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sign  an  affidavit  saying  he  was  not  in  favor  of  any 
party  that  would  overthrow  the  government  by  force 
but  not  one  which  would  specifically  state  that  he  was 
not  or  had  not  been  a  communist.  Schary  told  Scott 
that  the  affidavit  he  proposed  was  not  acceptable  to  Rath- 
von.  He  told  Scott  this  meant  he  was  probably  in  trouble 
(L.  R.  707)/' 

Mr.  Schary  told  Scott  that  the  issue  with  the  Committee 
had  not  been  properly  joined;  that  they  should  have  told 
the  Committees  very  quietly  that  they  thought  the  Com- 
mittee had  no  right  to  ask  such  a  question;  that  they 
should  have  then  left  the  stand,  should  have  called  a 
press  conference  and  should  have  told  the  press  whether 
or  not  they  were  communists  and  that  they  had  refused 
to  answer  the  question  in  order  to  find  out  whether  there 
was  a  constitutional  challenge  involved.^' 

In  Schary's  testimony  before  the  Committee  he  testified 
that  he  would  not  employ  a  communist  if  it  were  estab- 
lished that  a  communist  was  a  person  dedicated  to  the 
overthrow  of  the  government  by  force   (709,  710).^' 

On  Scott's  return  to  Hollywood  he  had  several  conver- 
sations with  Peter  Rathvon,  the  President  of  the  defen- 
dant and  concerning  these  he  testified : 

Scott  was  in  Mr.  Rathvon's  office  when  he  received 
the  notice  of  his  discharge.  Mr.  Rathvon  had  first  handed 
him  a  letter  which  stated  that  if  he  went  on  voluntary 
suspension  and  if  he  was  acquitted  in  the  courts  and  if 
he  signed  an  affidavit  that  he  was  not  and  never  had  been 
a  member  of  the  Communist  Party,  he  could  then  resume 
his  contract  "at  the  point  at  which  these  facts  were  de- 


^-This  evidence  does  not  appear  in  plaintiff's  "Statement  of  the 
Case". 
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termined."  He  asked  Rathvon  for  an  opportunity  to 
consult  his  attorney  and  was  told  he  could  not  but  had 
to  sign  the  letter  at  once.  When  he  refused  he  was  handed 
his  discharge  (R.  85,  86). 

On  cross-examination  Mr.   Scott  testified  further: 

Scott  had  a  conversation  with  Rathvon  between  his 
first  and  second  conversations  with  Schary  following  his 
return  to  Hollywood.  Rathvon  did  not  express  approval 
of  Scott's  conduct  before  the  Committee — on  the  contrary 
(R.  103).  Mr.  Rathvon  asked  Scott  to  make  a  state- 
ment about  his  "political  affiliations."  Scott  said  he  would 
discuss  this  with  his  attorneys    (R.    104). 

Rathvon  said  the  situation  was  a  very  bad  one  as  a 
result  of  the  hearings  in  Washington,  that  feeling  against 
the  industry  was  "snow-balling"  and  something  had  to 
be  done.  He  told  Scott  that  no  one  who  was  a  communist 
could  work  for  R.K.O.  (R.  108,  109).  He  left  no  ques- 
tion in  Scott's  mind  but  that  he  would  be  fired  if  he  did 
not  make  a  satisfactory  statement  about  his  "political 
affiliations"  (L.  R.  110,  111,  112). 

Scott  talked  over  with  his  attorney  the  matter  of  making 
such  a  statement  as  Mr.  Rathvon  demanded  and  then  he 
had  the  talk  with  Schary  in  which  as  above  set  out  he 
told  Schary  what  he  would  be  willing  to  say  and  learned 
this  was  unacceptable  to  Rathvon    (R.    113,    114). 

i'  After  this  conversation  with  Schary,  Scott  had  a  further 
conversation  with  Rathvon.  Scott  was  accompanied  by 
Mr.  Kenny  as  his  attorney.  Scott  was  not  prepared  to 
make  a  declaration  that  he  was  not  and  never  had  been 
a  member  of  the  Communist  Party  and  so  advised  Rathvon 
(R.  114,  115).  The  previous  conversation  with  Rath- 
von was  at  the  end  of  the  first  or  early  in  the  second 
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week  of  November  (R.  107).  It  took  place  at  Rathvon's 
request  (L.  R.  564).  This  second  conversation  occurred 
on  November  22   (R.   116). 

There  was  a  third  conversation  with  Rathvon  on  No- 
vember  26   after    Mr.    Kenny   had   left   for   New   York  ■ 
(R.   116),  and  it  was  this  conversation  at  which  Scott  i, 
received  his  notice  of  discharge  after  again  refusing  to  \ 
make  the  statement  required  by  Rathvon   (116-120).^^ 

Mr.  Rathvon's  testimony,  through  his  deposition,  con- 
cerning his  conversations  with  Scott,  insofar  as  they  re- 
lated to  Scott's  discharge,  is,  in  substance,  as  follows : 

He  was,  as  president,  the  chief  executive  officer  of  the 
defendant    (L.   R.    563). 

In  the  forepart  of  November,  1947,  he  called  Mr. 
Scott  into  his  office  and  told  him  he  should  take  a  stand 
that  would  enable  the  studio  to  have  a  "clear-cut  position 
in  relation  to  him."  Rathvon  told  Scott  the  latter  should 
make  a  declaration  about  his  political  beliefs.  He  told 
Scott  the  "ten  men"  had  put  on  a  disgraceful  show  before 
the  Committee,  that  the  public  thought  they  had  defied 
the  government,  that  they  had  flaunted  the  institutions 
of  their  country  and  that  they  were  communists  and  some 
step  had  to  be  taken  to  head  off  "a  growing  wave  of 
activity  against  our  industry"   (L.   R.   563-566)." 

Mr.  Rathvon  was  not  asked  about  his  further  conver-  , 
sations  with  Scott. 


^^None  of  this  evidence  appears  in  plaintiff's  brief  except  that 
which  relates  to  Scott's  talk  with  Schary  when  he  ascertained  his 
proposed  statement  was  unsatisfactory  to  Rathvon  and  that  which 
relates    to    the    final    Scott-Rathvon    interview. 

^^This  evidence  of  Rathvon  is  meagerly  set  forth  in  plaintiff's 
brief. 
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R.K.O.  Executive  Committee  Meetings. 

The  minutes  of  a  meeting  of  the  Executive  Committee 
of  defendant  held  November  12,  1947,  show  in  substance 
(L.  R.  853-855;  Ex.   I): 

i     The  problems  arising  out  of  the  Washington  hearings 
•were  reviewed.     Schary  complained  that  he  had  been  sub- 
jected to  newspaper  criticism   for  testimony  which  was 
in  line  with  the  position  the  industry  had  agreed  to  take. 
jit  was  agreed  that  Scott  and  Dmytryk  (another  employee 
I  of   R.K.O.)    had   by   actions    and   associations    "brought 
themselves    into   disrepute   with    a   large    section    of    the 
public",    had    offended    the    community    and    prejudiced 
R.K.O.    Mr.  Silverberg  gave  his  "off-hand"  legal  opinion 
that  they  had  violated  their  contracts.     It  was  requested 
that  he  advise  definitely  on  this  proposition. 

I  The  minutes  of  an  Executive  Committee  meeting  held 
November  13,  1947,  show  in  substance  as  follows  (R.  L. 
851-853): 

It  was  the  consensus  that  if,  in  the  opinion  of  counsel, 
the  company  had  the  right  so  to  do,  the  contracts  of 
Scott  and  Dmytryk  should  be  terminated.  Counsel  stated 
that  he  was  examining  the  legal  questions  involved. 

The  minutes  of  an  Executive  Committee  meeting  held 
November  22,  1947,  show  in  substance  as  follows  (L.  R. 
848-851): 

After  discussing  the  conduct  and  associations  of  Scott 
and  Dmytryk,  the  public  reaction  thereto  and  the  resulting 
prejudice  to  the  company  and  the  motion  picture  industry 
and  after  being  advised  by  legal  counsel  that  the  services 
of   Scott  and   Dymtryk   could   be   rightfully   terminated, 
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there  was  adopted  the  resolution  recommending  termina- 
tion which  has  hereinbefore  been  set  out.^^  ■ 

Mr.  Rathvon  testified  relative  to  these  Executive  Com-' 
mittee  meetings  in  substance  as  follows  (R.  60-73)  :^^ 

Everyone  present  at  the  first  meeting,  including  Schary,' 
thought  the  "ten  men"  had  performed  a  great  disservice; 
to  the  industry  but  on  the  remedy  of  discharge  Schary 
was  at  variance  with  the  rest  of  us.  Schary  and  Rathvon; 
were  both  hopeful  that  we  could  get  some  sort  of  state-' 
ment  from  Scott  and  Dmytryk  that  might  make  it  un- 
necessary to  discharge  them.  We  were  all  much  con- ' 
cerned  and  felt  that  something  had  to  be  done  (R.  68, 
(69)." 

7.    Supplementing  and  Correcting  Certain  Items  in  Plaintiff's 
Statement  of  the  Case. 

Before  the  Washington  hearing  there  were  meetings  ! 
at  the  residence  of  Mr.  Robinson  and  Mr.  Milestone  ' 
(Pltf.  p.  7).  Mr.  Dmytryk  was  questioned  as  to  whether 
at  these  or  prior  meetings  there  were  discussions  of  the 
attitude  the  19  "unfriendly  witnesses"  would  take  if  asked 
by  the  Committee  concerning  Communist  Party  member- 
ship. His  statement  was  to  the  efifect  that  at  these  meet- 
ings "No  one  attitude  or  procedure  was  .  .  .  recom- 
mended over  any  other"  (L.  R.  408-413).'' 


^^None  of  the  evidence  drawn  from  the  Executive  Committee 
minutes  is  set  forth  in  plaintiff's  brief. 

^^We  shall  limit  this  to  matters  pertaining  directly  to  the  matter 
of  Scott's  discharge  and  in  that  matter  shall  seek  to  avoid  repeating 
that  which  has  been   dealt  with   in  the   minutes. 

^■^This    evidence    is    absent    from    plaintiff's    brief. 

^^As  it  appears  in  the  brief  (7)  one  might  be  lead  to  believe 
that  the  statement  was  not  limited  to  the  Milestone  and  prior  meet- 
ings, particular  as  the  arrangement  in  the  brief  (7,8)  seems  to  make 
it  a  part  of  another  immediately  quoted  statement  by  Dmytryk  (8). 
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At  page  8  of  plaintiff's  brief  Dmytryk  is  quoted  as 
aying  that  there  was  never  a  group  discussion  in  which 
here  was  a  group  decision  as  to  the  attitude  to  be  taken 
iby  the  unfriendly  witnesses  when  called  before  the  Com- 
,'mittee.  When  Dmytryk  made  this  statement,  he  was 
,being  questioned  about  the  activities  of  the  "unfriendly 
witnesses"  after  these  earlier  meetings  and  at  any  time 
before  they  appeared  before  the  Committee  (L.  R.  407- 
-414).    He  testified  as  follows: 

We  had  our  discussions  (as  to  what  their  attitude  would 

I  be  if  questioned  by  the  Committee  regarding  Communist 

! membership)   in  small  groups   (L.  R.  414).     There  was 

a  specific  reason  for  not  discussing  this  in  the  group  as 

a  whole ;  one  of  our  attorneys  pointed  out  that  the  group 

I  as  a  whole  should  not  discuss  this  subject  because  it  would 

lay  us  open  to  a  charge  of  conspiracy  (L.  R.  414,  415). 

!  Each  of  the  "unfriendly  witnesses",  with  one  or  possibly 

■  two  exceptions,  knew  before  he  took  the  stand  how  each 

(  of  the  others  was  going  to  conduct  himself  if  called  to 

i  the  witness  stand  by  the  Committee  (L.  R.  413-422).^^ 

At  page  9  of  his  brief  plaintiff  seeks  to  indicate  that 
Eric  Johnston's  opinion  as  to  the  public's  reaction  to 
the  conduct  of  the  "ten  men"  was  limited  to  the  expres- 
sion "unfavorable".  Mr.  Johnston's  more  extended  opin- 
ion has  been  referred  to  under  our  heading  "The  Public 
Reaction   to   the   Conduct   and   Testimony   of    Plaintiff." 

At  page  14  of  his  brief  plaintiff  states  that  Rathvon's 
view  of  the  state  of  public  opinion  was  based  on  "news- 
paper reading,  Legion  Post  resolutions  and  on  material 
furnished  him  by  the  Motion  Picture  Producers  Associa- 


^^There  is  no  reference  in  plaintiff's  brief  to  this  evidence. 
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tion."     The  basis  of  Mr.   Rathvon's  opinion  was  much 
broader  than  this    (L.   R.   563-573).'"  I 

At  pages  16  and  17  of  plaintiff's  brief  there  is  set  out 
a  stipulation  to  the  effect  that  the  pictures  in  which  Scott 
had  worked  continued  to  be  exhibited  and,  in  pursuance;' 
to  the  terms  of  his  contract  Scott  received  screen  credit- 
The  stipulated  facts  were  admitted  over  the  objection': 
of  defendant  that  the  evidence  went  beyond  the  issues 
and  was  not  material  to  the  issue  of  waiver  (L.  R.  643/ 
752-756). '^  : 

C.     The  Findings  of  Fact  and  Conclusions  of  Law. 

The  retrial  of  the  case  (after  a  new  trial  had  been 
granted  following  the  verdict  in  the  original  trial)  had 
been  delayed  pending  a  decision  by  this  court  in  the  Lard- 
ner  case  (R.  141). 

Because  the  content  of  the  Findings  and  Conclusions 
must  be  dealt  with  in  some  detail  in  the  argument,  the 
content  is  not  set  out  at  this  point. 


22 


D.     Judgment. 

The  judgment  was  that  plaintiff  take  nothing,  that  the 
case  be  dismissed  on  the  merits  and  that  defendant  recover 
costs  (R.  57,  58). 


2°The  testimony  concerning  the  nature  and  basis  of  the  opinions 
of  Johnston  and  Rathvon  is  identical  with  that  presented  to  this . 
court  in  the  Lardner  case. 

2iThis  identical  situation  was  before  this  court  in  the  Lardner 
case  and  this  court  held  that  defendant's  objection  was  sound  (216 
Fed.   844  at  854). 

22The  Findings  (except  on  the  issues  of  "inducement"  and 
"waiver")  are  based  upon  the  identical  evidence  (except  as  to  the 
wording  of  the  "morals"  clause)  which  was  before  the  court  in  the 
Lardner  case  and  are  consistent  with  what  in  that  case  this  court 
determined  to  be  the  effect  of  that  evidence.  The  Conclusions  are 
those  which  in  the  Lardner  case  this  court  decided  flowed  properly 
and  necessarily  from  that  evidence. 
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ARGUMENT. 

Preliminary. 

Since  plaintiff's  brief  contains  no  argument  upon  the 

issues  of  "inducement"  or  "waiver",  we  shall  assume — 

1  .      . 

I  justifiably,  we  believe — that  plaintiff  concedes  that  these 

I  issues  were  properly  decided  against  him.^^ 

I' 

I      We  shall  present  briefly  our  own  contention  to  the  effect 

that  the  findings  are  supported  by  the  evidence  and  war- 

ji  rant  the  conclusions  of  law. 

The   Findings   Are   Supported   by   the   Evidence. 

i      The  issues  of  inducement  and  waiver  being  eliminated 
■  we  have  in  this  case  (except  for  some  unimportant  differ- 
;  ences  in  the  wording  of  the   "good  conduct"  clauses  of 
'  the  employment  contracts)    the  identical   evidence  which 
was  before  this  court  in  the  Lardner  case.     If  then  it 
should  appear  that  the  "good  conduct"  clause  in  this  case 
is  in  substance  the  same  as  the  "good  conduct"  clause  in 
the  Lardner  case,   this   court's   decision   in  the   Lardner 
case   would    be   conclusive    on    the    proposition    that    the 
Findings  in  this  case  are  supported  by  the  evidence  wher- 
ever the  Findings  conform  to  determinations  concerning 
the  effect  of  the  evidence  in  the  Lardner  case. 


^^In  his  Statement  of  the  Case  plaintiff  set  forth  favorable  (to 
plaintiff)  but  incomplete  evidence  which  had  no  bearing  on  any 
issue  except  "inducement"  or  "waiver". 
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The  "Good  Conduct"  Clause  in  This  Case  Is  the 
Equivalent  of  the  Corresponding  Clause  in  the 
Lardner  Case  and,  Since  the  Evidence  Concern- 
ing Scott's  Conduct  Is  Identical  With  That  Con- 
cerning Lardner's  Conduct,  the  Discharge  of  Scott 
Was  Equally  Justifiable. 

In  the  Lardner  case  this  court  referred  to  its  decision 
in  Loeu/s,  Incorporated  v.  Cole,  9  Cir.,  185  F.  2d  641 
and  set  out  in  parallel  columns  the  "morals"  or  "good 
conduct"  clauses  in  the  Cole  and  Lardner  contracts  (p. 
848),  stating  in  effect  that  the  Cole  and  Lardner  cases 
had  a  similar  origin  in  the  appearance  and  similar  conduct 
of  Cole  and  Lardner  before  the  Committee  and  that  in 
each  case  the  employer  justified  the  discharge  of  the 
employee  under  the  "good  conduct"  clause  (pp.  847,  848). 

This  court  in  the  Lardner  case  discussed  the  significance 
of  the  conviction  of  Lardner  for  refusal  to  answer  whether 
he  was  a  member  of  the  Communist  Party.  It  pointed  out 
that  in  the  Cole  case  a  provision  in  the  "good  conduct" 
clause  that  Cole  "would  conduct  himself  with  due  regard 
for  public  conventions"  necessarily  "includes  an  agree- 
ment to  refrain  from  a  misdemeanor  of  this  character" 
and  stated  that  the  provision  in  the  Lardner  contract  that 
Lardner  "shall  not  conduct  himself  'in  a  manner  that 
shall  offend  against  public  decency,  morality,  etc' "  is 
an  equivalent  provision   (p.  850). 

In  the  case  at  bar  the  "good  conduct  clause  requires 
plaintiff  to  (1)  "conduct  himself  with  due  regard  to  the 
public  conventions  and  morals  etc."  and  provides  further, 
among  other  things,  (2)  that  plaintiff  "will  not  do  any- 
thing which  will  tend  to  .  .  .  bring  him  into  public 
disrepute  ...  or  tend  to  .  .  .  offend  . 
public    morals    or    decency  .      .      ."      Provision    (1)    is 
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stronger  than  the  corresponding  provision  in  the  Cole 
case.  Provision  (2)  is  as  strong  as  or  stronger  than  the 
corresponding  provision  in  the  Lardner  case. 

Since  the  evidence  as  to  plaintiff's  conduct  is  substan- 
tally  identical  with  the  evidence  as  to  Lardner's  conduct 
and  since  this  court  declared  in  the  Lardner  case  that 
Lardner's  conduct  was  such  that  his  employer  was  justi- 
fied in  discharging  him  for  violating  this  "good  conduct" 
clause,  we  respectfully  submit  that  the  trial  court  correctly 
found  in  the  case  at  bar  that  this  defendant  was  justified 
in  discharging  plaintiff  herein  for  violating  plaintiff's 
"good  conduct"  clause   (Finding  XI,  R.  54,  55).^* 

There  were  findings  in  this  case  that  the  Committee 
held  closed  and  public  hearings  regarding  Communist  in- 
filtration of  the  motion  picture  industry,  that  a  public 
hearing  was  held  in  Washington,  D.  C.  on  October  20 
to  30,  1947,  that  all  matters  pertaining  to  such  hearings 
received  the  widest  possible  publicity  and  aroused  and  sus- 
tained public  interest,  concern  and  discussion  throughout 
the  United  States  and  elsewhere  (Finding  VI,  R.  52,  53)  ; 
that  the  expressed  attitude  of  such  industry  that  there 
was  no  such  infiltration  but  that  the  industry  would  coop- 
erate fully  in  the  investigation  was  widely  publicized 
(Finding  VII,  R.  52)  ;  that  nineteen  of  the  persons  sub- 
poenaed for  the  Washington  hearing,  including  plaintiff, 
agreed  as  to  the  manner  in  which  they  would  conduct 
themselves  before  the  Committee,  that  eleven  of  such  nine- 
teen were  called  as  witnesses  and  ten  thereof,  including 
plaintiff,  refused  to  answer  questions  of  the  Committee 
as  to  whether  they  were  or  had  been  members   of   the 


^^Finding  XI  and  only  Finding  XI  is  prefixed  by  the  statement 
"In  pursuance  to  the  case  of  20th  Century  Fox  v.  Lardner,  216 
F.  2d  844,  the  court  finds  that:". 
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Communist  Party  (Finding  VIII,  R.  53)  ;  that  as  a  result 
of  such  refusals  on  November  24,  1947,  the  House  of 
Representatives  referred  the  report  of  the  Committee  in 
regard  thereto  to  the  United  States  Attorney  for  the 
District  of  Columbia  to  the  end  that  plaintiff  and  the^ 
others  who  had  refused  to  answer  might  be  prosecuted, , 
that  the  report  of  the  Committee  and  the  resolution  of ' 
the  House  were  widely  publicized  throughout  the  United 
States  and  elsewhere  (Finding  IX,  R.  53,  54);  that  the 
plaintiff  and  such  other  persons  were  duly  indicted  and 
convicted  of  the  crime  defined  in  Section  192  of  Title  2 
of  the  United  States  Code  and  that  such  conviction  was 
based  upon  their  refusals  to=  answer  pertinent  questions 
asked  by  the  Committee,  including  the  question  as  to 
Communist  membership  (Finding  X,  R.  54) ;  that  the 
discharge  of  plaintiff  by  defendant  was  in  good  faith 
and  for  good  cause  (Finding  XII,  R.  55)  ;  and  that  plain- 
tiff has  not  been  damaged  in  any  amount  by  any  act 
or  omissions  of  defendant  (Finding  XIV,  R.  56). 

Each  of  the  Findings  to  which  reference  has  been  made 
was  supported  by  evidence  substantially  identical  with 
that  which  was  before  this  court  in  the  Lardner  case  and 
in  the  Lardner  case  that  evidence  was  interpreted  by  this 
court  in  such  manner  as  to  justify  these  findings.^^ 

The  Conclusions  of  Lav^  Are  Proper. 

The  Conclusions  of  Law  are  to  the  effect  that  plaintiff 
was  discharged  justifiably,  that  the  right  to  discharge  was 
not  waived,  that  the  conduct  which  gave  rise  to  such  right 


-^Plaintiff  contends  that  the  statement  prefixed  to  Findin.^  XI 
to  the  effect  that  it  is  made  pursuant  to  the  Lardner  case  Hmits  the 
effect  of  the  facts  there  found.  Without  concedino:  plaintiff's  con- 
tention we  earnestly  assert  that,  even  if  Finding  XI  were  omitted, 
the  Conclusions  of   Law  would  be  warranted. 
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I  was  not  condoned  and  that  defendant  is  entitled  to  judg- 
ment. 

Upon  examining  the  findings,  either  including  or  ex- 
cluding Finding  XI,  we  discover  the  same  ultimate  facts 
:  that  caused  this  court  to  decide  in  the  Lardner  case  that 
i  the  employer  was  justified  in  discharging  the  employee. 

i 

!       If  what  has  been  said  by  us  regarding  the  Findings 

5  and  Conclusions  is  sound,  the  judgment  of  the  trial  court 

should  be  sustained. 

While  we  have  thought  it  necessary  to  refer  to  the 
j  evidence  in  this  case  at  some  length  (mainly  because  of 
plaintiff's  highly  selective  presentation)  we  shall  not, 
having  established  that  it  is  substantially  the  same  as 
in  the  Lardner  case,  belabor  this  court  with  legal  argu- 
ments which  have  already  been  made  by.  this  court  in 
the  Lardner  and  Cole  cases. 

It  remains  to  discuss  the  arguments  presented  by  plain- 
tiff even  though  we  respectfully  submit  that  what  has 
been  heretofore  said  demonstrates  defendant's  right  to 
the  judgment  entered  in  the  trial  court. 

The  Order  of  the  Trial  Court  Granting  a  New  Trial 
Was   a   Proper    Exercise    of    Discretion. 

r  As  we  read  plaintiff's  brief  it  is  his  contention  that, 
since  there  was  no  conflict  in  the  evidence  concerning 
what  Scott  did  or  concerning  the  surrounding  circum- 
stances and  because  the  jury  determined  that  what  he 
did  was  not  a  breach  of  his  contract,  the  trial  judge 
abused  his  discretion  in  granting  a  new  trial  on  the  ground 
that  the  jury's  verdict  was  against  the  great  weight  of 
the  evidence.  This  contention  is  a  far  cry  from  the  con- 
tention of  plaintiff  in  the  trial  court  in  the  first  trial,  as 
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may  be  seen  from  the  arguments  made  by  plaintiff  to  the 
jury  (L.  R.  996-1015,  1062-1087)  and,  also,  a  far  cry 
from  the  manner  in  which  this  same  evidence  was  inter- 
preted in  the  brief  of  Lardner  in  the  appeal  to  this  court. ; 
When  the  trial  court  determined  that  the  verdict  was; 
against  the  weight  of  the  evidence  the  trial  court  properly 
considered  the  evidence  upon  many  disputed  points.  Most, 
if  not  all,  of  the  evidence  is  now  before  this  court  for  the 
third  time  and  we  spare  the  court  a  detailed  discussion  of 
the  contentions  of  plaintiff  and  his  fellows  which  by  this 
time  the  court  knows  as  well  as  do  the  parties  to  this  ap- 
peal.^® 

But  the  court  also  granted  the  new  trial  on  the  ground 
that  "to  permit  the  verdict  to  stand  would  be  a  miscar- 
riage of  Justice"  (R.  46).  In  its  motion  for  a  New  Trial 
defendant  relied  upon  various  errors  of  law  (R.  40)  in 
the  admission  and  exclusion  of  evidence  and  in  the  in- 
structions to  the  jury.  Certain  of  these  contentions  of 
defendant  were  determined  to  be  sound  and  substantial 
in  the  Lardner  case.  Since  plaintiff  directs  his  argument 
solely  to  the  alleged  impropriety  of  granting  the  new 
trial  on  the  ground  that  the  verdict  is  contrary  to  the 
weight  of  the  evidence  we  feel  that  we  should  not  burden 
this  court  further  than  by  pointing  out  that  the  order 
for  a  new  trial  was  justified  upon  this  other  ground,  as 
well  as  upon  the  ground  which  plaintiff  attacks. 


^®We  do  not  of  course,  concede  plaintiff's  proposition  that  the 
trial  court  could  not  set  aside  the  verdict  because  it  was  contrary  to 
the  weight  of  the  evidence  and  we  direct  attention  to  The  Con- 
nemara,  108  U.  S.  352,  360;  Charles  v.  Norfolk  &  Western  Ry. 
Co.,  188  F.  2d  691,  695;  Rodegir  v.  Phillips,  85  F.  2d  995,  996; 
Woodward  v.   Atlantic    Coast   Line   R.R.,    57    F.    2d    1018. 
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it Is  Not  the  Differences  but  the  Similarities  in  the 
Scott  and  Lardner  Contracts  That  Are  Control- 
ling. 

We  have  heretofore  presented  the  similarities  in  the 
Scott  and  Lardner  "good  conduct"  clauses  and  have  demon- 
strated, we  trust,  that  since  the  evidence  in  the  Scott  and 
Lardner  cases  is  substantially  the  same,  the  determination 
by  this  court  in  the  Lardner  case  that  the  evidence  showed 
a  breach  of  the  "good  conduct"  clause,  even  if  it  is  not 
controlling  as  a  matter  of  law,  is  equally  applicable  in 
the  Scott  case. 

Scott's  Conduct  Was  a  Violation  of  the  "Morals"  or 
"Good  Conduct"  Clause  of  His  Contract. 

Without  abandoning  any  arguments  heretofore  made 
we  deal  here  solely  with  plaintiff's  argument  that  late 
decisions  of  Supreme  Court  of  the  United  States  make  it 
clear  that  Scott's  conduct  was  not  a  violation  of  his  con- 
tract. This  argument  assumes  that  the  sole  reason  for 
holding  that  Scott  had  breached  his  contract  was  his 
conviction  for  contempt  of  Congress  based  upon  his 
refusal  to  answer  the  questions  of  the  Committee.  Obvi- 
ously, the  assumption  is  not  sound.  If  there  had  been 
no  conviction  it  would  still  be  true,  under  the  authority 
of  the  Lardner  and  Cole  cases,  (1)  that  Scott  had  not 
conducted  himself  with  due  regard  to  public  conventions 
and  morals  (2)  that  he  had  done  things  which  tended 
to  bring  him  into  public  disrepute  and  which  tended  to 
shock  and  offend  the  community  and  public  morals  and 
decency  (3)  which  prejudiced  his  employer  and  (4)  which 
lessened  his  capacity  to  fully  comply  with  his  contract 
obligations. 
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Quinn  v.  United  States,  349  U.  S.  155,  and  Fagenbaugh 
V.  United  States,  232  F.  2d  803,  do  no  more  than  hold 
that,  when  a  witness  has  invoked  the  Fifth  Amendment 
in  refusing  to  answer,  the  witness  is  not  in  contempt  unless 
the  Committee  makes  it  clear  that  it  has  overruled  his 
claim  of  privilege  and  then  specifically  directs  the  witness 
to  answer. 

In  Mr.  Scott's  testimony  before  the  Committee  (L.  R. 
330-335)  he  was  asked  (a)  whether  he  was  a  member 
of  the  Screen  Writer's  Guild  and  (b)  whether  he  was 
or  had  been  a  member  of  the  Communist  Party.  Mr. 
Scott  refused  to  answer  either  question  and  did  not  invoke 
the  Fifth  Amendment. 

Plaintiff  says  {2>6)  that  in  view  of  the  Quinn  and 
Fagenbaugh  decisions  it  is  clear  that  ''Mr.  Scott's  conduct 
would  not  today  be  thought  to  constitute  an  offense.  He 
was  not  at  any  time  directed  to  answer  the  questions  pro- 
pounded to  him." 

Scott  was  specifically  directed  to  answer  the  question 
as  to  membership  in  the  Screen  Writers'  Guild  and  to  it 
he  interposed  no  Constitutional  objection  (L.  R.  331-334). 

We  need  not  debate  the  proposition  that  Mr.  Scott's 
conduct  would  not  today  "be  thought  to  constitute  an 
offense"  because  as  the  record  stands  and  will  continue 
to  stand  he  was  convicted  of  a  specific  offense  and  he  must 
face  the  consequences  of  that  conviction. 

We  cannot  leave  unchallenged,  however,  plaintiff's  as- 
sertion that  under  the  decision  in  Slochower  v.  Board 
of  Ed.,  100  L.  Ed.  (Adv.  p.  449),  no  implication  whatever 
may  be  drawn  from  the  failure  of  a  witness  to  answer 
a  Congressional  inquiry. 


In   the    Slochower   case    there    appears    the    statement 
iquoted  in  plaintiff's  brief  (pp.  36,  Z7)  to  the  effect  that 
jthe  court  condemns  "the  practice  of  imputing  a  sinister 
imeaning  to  the  exercise  of  a  person's  constitutional  right 
I  under   the   Fifth   Amendment",    that   it    is    an    improper 
"assumption  that  those  who  claim  this  privilege  are  either 
criminals  or  perjurers,  and  that  the  privilege  "would  be 
reduced  to  a  hollow  mockery  if  its  exercise  could  be  taken 
ias  equivalent  to  a  confession  of  guilt  or  a  conclusive  pre- 
sumption  of    perjury".      This    is    strong   language    even 
though  it  is  dictum  in  a  case  which  was  decided  on  the 
ground  that  the  discharge  of  Slochower  was  wrong  be- 
cause it  violated  the  due  process  requirements  guaranteed 
,  by  the  Fourteenth  Amendment.    However,  even  the  dictum 
I;  is  related  to  a  situation  in  which  the  Fifth  Amendment 
l'  is  invoked  and  there  was  no  such  invocation  in  the  case 
j  at  bar. 

'  Even  if  the  quoted  statement  was  not  dictum  and  even 
if  Scott  had  invoked  the  Fifth  Amendment,  it  could  hardly 
be  claimed  to  overcome  the  California  authorities  to  the 
following  effect: 

When  evidence  is  suppressed  or  withheld  by  a  party  in 
control  of  such  evidence,  the  natural  inference  arises 
that  the  evidence  would  be  unfavorable  to  such  party. 
It  is  not  necessary  to  ignore  such  inferences  in  order  to 
preserve  the  party's  constitutional  privilege  against  self 
incrimination.  The  privilege  is  to  protect  the  party  from 
compulsory  disclosure  of  facts  associating  the  party  with 
a  crime.  It  would  be  an  unjustifiable  extension  of  the 
privilege  to  hold  that  not  only  could  the  party  not  be 
compelled  to  make  such  a  disclosure  but,  in  addition,  that 
no  inference  might  be  drawn  from  the  refusal  to  answer. 
It  is  not  the  purpose  of  the  privilege  to  enable  the  claim- 


ant  of  the  privilege  to  prevail  in  non-criminal  proceedings'; 
in  which  the  guilt  or  innocence  is  not  involved  in  so  far , 
as  criminal  liability  is  concerned.  All  inferences  except  i; 
that  of  guilt  are  permissible.  i 

See :  I 

Fross  V.  WoUon,  3  Cal.  2d  384; 
Spath  V.  S eager,  39  Cal.  App.  2d  10;  J 

In  re  Berman,  105  Cal.  App.  Z7', 
Stillman,  etc.  v.  Watson,  115  Cal.  App.  2d  440; 
People  V.  Richardson,  34  Cal.  App.  2d  528. 

1 

The  Findings  of  Fact   Warrant  the   Conclusions   of 
Law  Despite  the  Prefix  to  Finding  XI. 

As  we  have  sought  to  demonstrate  under  our  heading 
''The  'Good  Conduct'  Clause  In  This  Case  Is  The  Equiva- 
lent Of  The  Corresponding  Clause  In  The  Lardner  Case 
And,  Since  The  Evidence  Concerning  Scott's  Conduct  Is 
Identical  With  That  Concerning  Lardner's  Conduct,  The 
Discharge  Of  Scott  Was  Equally  Justifiable"  the  find- 
ings are  sufficient  to  warrant  the  Conclusions  of  Law  even 
if  Finding  XI  be  excluded.  However,  we  by  no  means 
concede  that  it  must  be  excluded  by  reason  of  the  prefix. 
The  prefix  is  surplusage  which  may  be  disregarded  in  view 
of  the  declaration  of  the  trial  court  which  precedes  all 
the  Findings:  "The  Court  having  duly  considered  the  \ 
matter,  makes  its  findings  of  fact  and  conclusions  of  law 
as  follows"  (R.  49,  50).  Even  if  we  disregard  the  efifect 
of  this — as  we  believe — controlling  declaration,  the  court's 
statement  amounts  to  no  more  than  our  oft-repeated 
assertion  in  this  brief  that  since  the  evidence  in  the  case 
at  bar  relative  to  the  matters  covered  in  Finding  XI  is 
substantially  identical  with  the  evidence  in  the  Lardner 
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base  relative  to  the  same  matters,  the  findings  conform  to 
jthis  court's  interpretation  of  the  similar  evidence  in  the 
\Lardner  case. 

!  Finally,  if  as  plaintiff  contends,  Finding  XI  is  a  Con- 
clusion of  Law,  then  upon  the  authority  of  the  Lardner 
'case  it  is  warranted  by  the  findings  of  fact  and  is  no  less 
effective  because  it  appears  amongst  such  findings. 

Conclusion. 

We  respectfully  submit  that  for  the  reasons  and  upon 
the  grounds  set  forth  and  upon  the  authority  of  the 
Lardner  and  Cole  cases  the  judgment  herein  should  be 
affirmed. 

Respectfully  submitted, 

Irving  M.  Walker, 
Herman  F.  Selvin, 
Mitchell,  Silberberg  &  Knupp, 
Attorneys  for  Appellee. 


APPENDIX. 

Specimens  of  Editorials  Contained  in  Defendant's 
Exhibits  "F"  and  "K." 
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Texarkana,  Ark.,  Gazette,  Nov.  24,  1947: 

RAITORS  IN  THE  FiLMS. 

Every  member  of  the  Communist  party  is  an  enemy  of 
America.  There  is  no  doubt  about  that.  And  Comunists 
:|in  America  are  seeking  to  bring  about  the  downfall  of 
'this  country,  just  as  they  are  seeking  to  bring  about  the 
downfall  of  a  large  number  of  countries  in  Europe. 

The  most  recent  and  dangerous  Communistic  activity 
jin  this  country  was  brought  to  light  in  the  Thomas  com- 
llmittee's  probe  of  Un-American  activities  in  the  moving 
;  picture  industry.  The  films  form  the  most  popular  me- 
jdium  of  amusement  in  America.  Men,  women  and  im- 
pressionable children  see  them.  No  greater  appeal  to 
human  emotions  and  sensibilities  can  be  imagined. 

Filmland  delighted  the  Communists  as  a  soil  admirably 
adapted  to  the  spread  of  their  doctrine.  They  have  been 
•  at  work  for  some  time.  Paul  V.  McNutt,  an  eminent 
attorney  and  political  leader,  has  been  retained  appa- 
rently to  assist  Eric  Johnston  to  cover  Communistic  propa- 
ganda in  the  films.  Wendell  Willkie  apparently  was 
employed  for  the  same  purpose  some  years  ago. 

I  A  great  publicity  campaign  is  being  carried  on  by  actors, 
actresses,  screen  writers,  directors,  Johnston  and  McNutt 
to  delude  the  American  people  and  to  threaten  the  mem- 
I  bers  of  the  Thomas  committee  and  others,  who  are  asking 
!  only  a  simple  question:  Are  you  a  Communist?  Evi- 
dently  these  people  prefer  a  citation  for  contempt  rather 
than  to  tell  their  true  names  and  to  answer  whether  or 
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not  they  are  Communist,  points  out  George  E.  Sokolskji 
in  his  syndicated  column.  i 

An  honest  man  does  not  hesitate  to  make  pubHc  his  cor^. 
rect  name,  address,  rehgious,  poHtical  and  fraternal  affilia-i| 
lions,  and  to  do  so  under  oath.  The  only  ones  who  dare: 
not  take  such  an  oath  are  those  who  fear  the  charge  of 
perjury  and  its  consequences.  Therefore,  it  seems  clean, 
to  us  that  those  Hollywood  people  who  howl  freedom  ofi 
thought  and  speech,  but  who  refuse  to  answer  honest  ques-;' 
tions  before  a  committee  representing  the  people  of  their' 
country,  are  not  honest  American  citizens  and  the  implica-. 
tion  is  apparent  that  they  are  Communists  or  "fellow 
travelers."  J 

The  American  people  will  welcome  whatever  facts  can; 
be  brought  to  the  surface,  so  that  they  may  be  safeguarded  ^ 
against  the  forces  that  wrecked  and  ruined  country  after , 
country  in  Europe.  If  the  Thomas  committee  proves  that' 
the  movies  have  not  been  used  corruptly,  then  that  is  to  the ; 
credit  of  the  motion  picture  industry.  If  it  is  proved! 
otherwise,  then  the  people  should  know  and  should  know 
who  are  the  offending  actors,  directors,  script  writers  andf 
others  in  the  film  industry  were  or  are.  We  do  not  have 
to  declare  war  to  catch  traitors.  . 

i 
Bridgeport,  Conn.,  Telegram,  Oct.  30,  1947:  j 

Comrades  in  Hollywood. 

In  this  free  country  it  is  most  difficult  to  understand 
why  anyone  in  his  right  mind  would  want  to  be  a  com- 
munist. Communism  thrives  on  spreading  suffering  and 
misery  until  free  people,  either  through  desperation  or 
by  force,  accept  the  "fuller  and  richer  life"  promised  by 
those  who  have  never  even  tasted  of  a  full  or  a  rich  life. 
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It  is  beyond  our  understanding  why  anyone  should  pre- 

er  hunger,  cold,  labor  slavery,  poverty,  sickness  and  slow 

eath — which  is  what  the  people  get  from  their  communist 

'ulers — in  preference  to  the  full  life  and  happiness  of  free 

\merica. 

But,  in  this  country,  if  a  person  wishes  to  be  a  com- 
nunist,  a  believer  in  the  morbid  existence  that  communism 
pffers,  he  may  be  one.  He  can  speak  or  write  about  com- 
inunism,  can  address  public  meetings  or  use  the  govern- 
ment mail  service  to  spread  his  subversive  doctrines.  Na- 
tive communists  and  imported  ones  like  Eisler  can  hire 
halls  and  receive  police  protection  during  meetings  even 
though  they  are  obviously  against  the  public  interest. 

•  In  Washington  the  House  Committee  on  un-American 
Activities  is  probing  the  extent  of  communist  infiltration 
in  Hollywood.  It  is  merely  trying  to  show  the  American 
people  how  far  these  comrades  have  wormed  their  way 
into  the  motion  picture  industry.  The  committee  is  doing 
nothing  to  infringe  upon  producers,'  writers'  or  actors' 
civil  liberties,  nor  is  it  making  anyone's  personal  beliefs 
a  test  of  employment.  The  committee  is  making  no  at- 
tempt to  abridge  any  of  the  "rights"  of  communists  in 
this  free  land. 

Despite  all  the  noisy  criticism  of  commies  and  their 
friends  that  the  rights  of  a  free  press  and  speech  and 
radio  are  imperiled,  that  the  Bill  of  Rights  is  being  tram- 
pled upon,  etc.,  etc.,  the  Committee  has  clearly  shown  that 
there  are  scores  of  people  in  the  so-called  movie  capital 
who  seek  to  foist  the  "fuller  and  richer  life"  upon  Amer- 
icans by  plugging  the  party  line  in  films,  and  in  a  manner 
which  they  could  not  possibly  do  openly. 
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The  finger  is  on  them,  and  they  know  it.  They  hav< 
sneaked  into  jobs,  key  spots  in  the  industry,  and  for  ali 
we  know,  may  be  taking  orders  direct  from  a  foreigr 
power.  It  is  obvious  from  the  start  that  they  seek  through 
the  screen  to  influence  the  beHef  s  and  the  morals  of  thti 
American  people.  Although  they  may  not  have  been  too' 
successful,  the  public's  interest  and  right  to  know  whai 
they  are  doing,  is  not  lessened.  i 

The  Hollywood  people  have  made  a  ridiculous  defenses 
and  the  screaming  of  those  who  refused  to  admit  theii. 
affiliation  with  the  communist  party,  has  caused  great 
damage  to  the  motion  picture  industry  in  this  country, 
Even  though  reams  of  publicity  are  being  created  in  Washi 
ington,  which  is  supposed  to  be  the  lifeblood  of  the  im 
dustry,  it  is  not  good  publicity.  It  is  the  sort  that  under- 
mines the  faith  of  the  people  in  a  legitimate  Americari 
activity. 

Since  it  is  no  crime  to  be  a  communist,  we  can  find  at 
least  a  modicum  of  respect  for  one  who  is  willing  to  stand 
up  and  be  counted,  but  none,  not  even  a  grain  of  respect! 
for  those  who  hide  themselves  under  the  cloak  of  respect-' 
ability,  yet  carry  on  in  secret  the  sabotage  of  decent!' 
Americanism. 

Rockville,  Conn.,  Rockville  Leader,  November  13,  1947' 

The  Hollywood  Investigation. 

The  investigation  into  Communist  activities  in  Holly- 
wood was  on  the  whole  hardly  an  edifying  spectacle 
Several  facts  have  emerged  however,  which  cannot  be 
disputed :  there  are  Communists  connected  with  the  motior 
picture  industry;  these  Communists  have  attempted  tc 
inject  the  party  line  into  pictures;  to  date  these  attempts 
have  been  thwarted  by  the  industry  itself. 
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Certainly  it  is  difficult  to  imagine  any  place  where  Com- 
munist propaganda  could  do  more  harm  than  in  motion 
pictures  which  are  seen  by  millions  of  people  of  all  ages. 
Educators  are  agreed  on  the  value  of  visual  aids  in  teach- 
ing, and  the  Communist  party  line,  injected  into  films, 
would  have  an  insidious  effect.  The  fact  that  such  propa- 
ganda has  been  kept  out  of  pictures  speaks  well  for  the 
ability  of  the  industry  to  police  itself. 

Whatever  may  be  one's  opinion  as  to  the  tactics  em- 
ployed by  members  of  the  investigating  committee,  and 
much  could  be  said  on  this  matter,  anyone  who  believes 
in  the  American  form  of  government  cannot  fail  to  be 
disgusted  with  those  screen  writers  who  refused  to  give 
a  straightforward  "yes"  or  "no"  to  the  question  as  to 
whether  or  not  they  are  or  have  been  members  of  the 
Communist  party.  Any  real  American  should  be  glad 
to  answer  with  an  emphatic  "no."  Refusal  to  do  so  has 
laid  these  individuals  open  to  the  suspicion  that  they  ac- 
tually are  Communists.  Had  they  answered  "yes"  one 
could  have  respected  their  willingness  to  stand  up  for  their 
convictions  while  abhorring  their  beliefs. 

The  most  sensible  statement  was  made  by  Eric  John- 
ston, spokesman  for  the  motion  picture  industry.  Mr. 
Johnston  said  that  he  would  welcome  an  investigation  of 
Communism  in  the  movies  provided  it  followed  court  pro- 
cedure where  the  accused  had  an  opportunity  to  defend 
themselves  against  any  irresponsible  charges.  He  also 
expressed  himself  as  being  strongly  opposed  to  govern- 
ment censorship.  Until  the  industry  shows  that  it  is 
powerless  to  censor  itself,  most  people  will  agree  with  Mr. 
Johnston.  Political  censorship  can  lead  to  as  great  evils 
as  those  which  it  censors. 


Frankly,  it  seems  a  little  ridiculous  to  hound  Com- 
munists and  still  allow  the  Communist  party  to  exist. 
J.  Edgar  Hoover,  head  of  the  FBI,  has  opposed  outlawing 
the  party  on  the  grounds  that  such  action  would  only  drive 
the  Communists  underground  where  it  would  be  more 
difficult  to  keep  track  of  them.  Mr.  Hoover  unquestion- 
ably knows  more  about  the  problem  than  most  people,  but 
it  is  a  question  that  deserves  serious  consideration.  It 
seems  increasingly  to  be  less  a  legitimate  political  party 
than  a  group  which  desires  to  overthrow  the  government 
by  force  and  takes  it  orders  from  a  power  outside  the 
United  States.  As  such,  it  hardly  seems  to  deserve  a  place 
on  the  ballot. 

Columbus,  Georgia,  The  Columbus  Ledger: 

What  Is  This  "Freedom"? 

Those  Hollywood  people  who  seek  to  wrap  themselves 
in  the  American  Flag  in  order  to  hide  their  Communist 
affiliations  have  a  little  of  the  appearance  of  trapped  rats 
as  they  snarl  and  heckle  the  Congressional  committee 
which  is  seeking  to  disclose  "red"  infiltrations. 

Ordinarily,  we  believe  we  are  as  devoted  to  "civil 
liberty"  as  anybody.  Ordinarily,  we  would  agree  with  the 
contention  that  a  man's  political  conscience  is  his  own 
affair. 

But  there  are  some  men  mid  zvomen  who  do  not — 
and  in  the  nature  of  their  vocations  cannot — lead 
"private"  lives.  Public  office  holders  cannot  claim 
total  privacy  of  thought  and  action.  Neither  can 
those  who  write  hooks  or,  for  that  matter,  those  who 
edit  magazines  or  newspapers.  And  neither  can  those 
who  make  the  nation's  motion  pictures. 

Such  men  and  women  sacrifice  a  good  deal  of  their 
privacy  simply  because  they  have  elected — and  it  is  wholly 
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a  matter  of  their  own  free  choice — to  follow  callings 
which  have  such  an  obvious  impact  in  shaping  public 
opinion  that  the  masses  of  the  people  have  special  pre- 
jrogatives  when  it  comes  to  inquiring  about  their  political 
beliefs. 

The  people,  in  a  word,  have  a  right  to  know  what  makes 
[such  men  and  women  "tick." 

They  have  a  right  to  ask  whether  they  be  Democrats, 
RepubHcans,  Socialists  or  Communists — or  whether  they 
have  any  political  belief  at  all.  Otherwise  they  cannot 
judge  with  certainty  what  shapes  the  opinions  and  the 
philosophies  which  are  daily  being  expounded. 

In  a  very  special  sense,  Hollywood  scenarists  are  not 
entitled  to  complete  privacy  in  their  political  lives,  because 
they  wield  an  extraordinarily  potent  weapon  of  propa- 
ganda, readily  susceptible  of  secret  perversion. 

And  this,  indeed,  is  what  is  charged  against  the  Holly- 
wood writers !  They  are  not  alleged  to  have  operated  a 
Communist  propaganda  openly — as  is  done,  for  example, 
by  The  Daily  Worker,  the  officially  recognized  organ  of 
the  Communist  party  in  the  USA. 

They  are  charged,  rather,  with  having  operated  the 
Communist  propaganda  surreptitiously — zvith  ''Feed- 
ing" the  Moscow  "line"  into  films  supposedly  de- 
signed for  entertainment  only.  And  it  is  supremely 
important  for  the  American  people  to  know  if  this 
charge  is  true  or  false. 

We  have,  therefore,  little  patience  for,  and  no  sympathy 
with,  those  men  and  women  who  prepare  the  nation's 
movie  scripts,  but  who  won't  say — when  haled  before  the 
bar  of  public  opinion — just  where  their  political  loyalties 
really  lie. 


If  they  are  not  Communists,  they  should  not  hesitate 
to  say  so,  and  they  should  not  resent  being  asked. 

If  they  are  Communists,  not  only  the  public  but  the  !- 
producers  of  motion  pictures  have  a  right  to  know  it. 

In  all  such  matters,  fair-minded  people  ought  to  ask  \ 
themselves:    "What  is  freedom,  really?" 

If  we  may  give  our  own  answer  to  that  question,  we 
would  have  to  say  that  freedom  is  not  the  right  to  wrap   ,: 
oneself  in  the  American  Flag  whilst  serving,  surreptitious- 
ly, the  policies  and  idealogies  of  a  foreign  power. 

It  is  not  the  right  to  pollute  the  nation's  intellectual    ; 
stream — its  books,  its  periodicals  and  its  motion  pictures — 
with  any  dangerous  "ism"  injected  by  subterfuge. 

And  it  is  not  the  right  to  refuse  to  answer  honest  ques- 
tions honestly. 

As  regards  Communism,  it  is  no  longer  possible  to 
view  it  as  simply  another  political  party,  operating 
sincerely  within  the  free  American  political  system. 
It  must  now  he  viewed,  rather,  as  a  formidable  in- 
ternational conspiracy,  managed  from  abroad  and 
with  the  avowed  objective  of  destroying  the  American 
idea. 

Thus  any  legally-constituted  Committee  of  Congress 
has  a  right  and  duty  to  inquire  of  any  man  in  public  life 
(and  Hollywood  scenarists  are  in  public  life)  whether 
they  be  Communists.  Such  inquiries  have,  unhappily,  be- 
come necessary  in  order  to  protect  the  national  security, 
and  if  they  represent  the  beginnings  of  American  "con- 
centration camps" — so  be  it. 

Maybe,  indeed,  that  is  where  we  ought  to  put  all  the 
Communists,  and  let  them  stay  there  until  they  rot. 


Decatur,  111.,  Review,  Nov.  22,  1947: 
Hurt  Film  Industry. 

Hollywood  is  alive  to  the  fact  that  the  ten  men  con- 
nected with  the  motion  picture  industry  who  refused  to 
answer  questions  before  the  House  un-American  activities 
committee  have  cast  a  shadow  over  the  industry.  Eric 
Johnston,  president  of  the  Motion  Picture  Association  of 
America,  says  they  did  "a  tremendous  disservice." 

Citation  of  the  ten  men  for  contempt  has  been  approved 
by  the  full  committee  of  the  House  and  the  House  prob- 
ably will  pass  on  the  charge  next  week.  The  men  refused 
to  answer  on  constitutional  grounds  which  may  be  their 
right,  but  in  refusing  to  answer  the  general  public  did 
not  follow  the  technical  point  made,  which  must  be  de- 
termined by  a  court,  but  read  only  that  the  men  refused 
to  say  where  they  stood. 

In  this  country  a  man  is  considered  innocent  until  he  is 
proven  guilty  but  when  he  refuses  to  answer  questions  the 
public  jumps  to  the  conclusion  that  he  has  something  to 
hide.  Refusal  to  talk  added  to  the  fire  of  suspicion  that 
perhaps  there  is  something  wrong  in  Hollywood. 

The  film  industry  denies  the  charges  hurled  at  it  by  the 
"  House  Committee  but  the  refusal  of  the  ten  men  to  talk 
has  not  helped  the  industry  defense  and  it  is  not  likely 
that  the  industry  will  come  to  the  defense  of  the  ten  men 
who  Mr.  Johnston  says  "have  done  a  tremendous  dis- 
service to  the  industry  which  has  given  them  so  much  in 
material  rewards  and  an  opportunity  to  exercise  their  tal- 
ents." 
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New  Orleans,  La.,  States,  Nov.  28,  1947: 
Hollywood  Decision. 

To  sever  a  worker  from  his  bread  and  butter  under 
circumstances  that  might  make  it  difficult  for  him  to 
make  another  suitable  connection  is  not  a  matter  to  be 
passed  off  lightly.  Hollywood  movie  executives  must  have 
sensed  this  when  they  held  a  two-day  closed  meeting  to 
decide  the  fate  of  10  figures  cited  for  contempt  of  Con- 
gress.    It  was  not  easy,  obviously,  to  reach  a  decision. 

But  the  film  writers  implicated  brought  their  predica-   , 
ment  upon  themselves.     They  insisted  on  keeping  secret 
the  matter  of  their  membership   or  party-line  affiliation   I 
with   the   Communist   party.      Mere   membership    in   the    ' 
Communist  party  is  less  repulsive  to  the  American  public,    ; 
we  are  inclined  to  believe,  than  the  snakiness  of  Commy 
methods  and  activities.     Our  people  want  all  political  ac- 
tivities conducted  open  and  above  board.     This  is  the  tra- 
ditional American  way.    Any  other  system,  is  Ku  Kluxism 
and  when  that  erupted  a  few  years  ago,  public  sentiment 
and  public   action   put   a   foot   down   promptly   and   im- 
pressively. ^ 

It  is  snaky  and  contemptible  and  base  to  be  secretly  a 
member  of  the  Communist  party,  then  pretend  not  to  be 
or  to  be  something  else.  It  is  plain  political  treachery. 
It  is  thumbing  the  nose  at  Ameriacn  ideals  and  traditions. 
Let  the  Commies  do  as  other  political  groups  do — openly 
and  honestly  proclaim  their  affiliations,  alliances,  doc- 
trines, objectives  and  loyalties.  Then  public  opinion  could 
deal  with  them — in  the  American  way. 
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Lewiston,  Me.,  Sun.,  Oct.  28,  1947: 

No  Cause  for  Evasion. 

The  House  Un-American  Activities  Committee  probe  of 

[ollywood   for   possible   subversive    activity   gains   more 

ind  more  attention  as  it  goes  along.     After  several  days 

testimony  last  week  by  "friendly"  witnesses — those  willing 

to  make  allegations  of  Communist  activity  in  the  movie 

[colony — the  committee  ran  into  opposition  yesterday. 

In  a  turbulent  forenoon  session,  a  screen  writer,  John 
||  Howard  Lawson,  was  put  on  the  stand.     Evidence  was 
[given  to  the  effect  that  he  had  held  a  Communist  party 
^  card  several  years  ago.    Then  he  was  asked  the  plain  ques- 
tion whether  he  is,  or  ever  was,  a  Communist.     He  re- 
fused to  answer,   and  the  committee  voted  to   cite   him 
for  contempt  of  Congress. 

Lawson  claimed  that  the  committee  had  no  right  to 
question  anyone  as  to  their  political  beliefs.  But  the  courts 
have  frequently  held  that  these  congressional  committees 
have  very  wide  powers,  as  some  of  the  nation's  big  finan- 
ciers found  out  11  or  12  years  ago  when  Wall  Street  was 
the  target.  What  we  have  cautioned  against  more  than 
once  is  the  misuse  of  congressional  investigatory  powers, 
and  the  committee  will  earn  more  confidence  from  Amer- 
ican citizens,  if  it  discards  all  hearsay  evidence  and  sticks 
to  proven  facts. 

jjs         *         * 

Getting  back  to  Lawson's  refusal  to  answer,  we  think 
he  should  have  replied  to  the  committee's  question.  If  he 
is  not  a  Communist,  and  never  was  one,  there  is  no 
reason  why  he  could  not  have  answered  in  the  negative. 
If  he  is  a  Communist,  or  has  belonged  to  the  party,  that 
is  admittedly  an  unpopular  admission  to  make  at  this  time. 
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i| 
But  we  have  quite  a  few  people  in  this  country  who  '. 

are  enoueh  different   from  their   fellows   as   to   be  con-  } 
spicuous  in  their  beliefs  or  their  way  of  life.     Some  think  t 
nudism  is  all  right,  and  they  are  frequently  made  fun  of  'i 
as  a  result.     Some  hold  to  odd  religious  beliefs,  others  are  ■:! 
vegetarians  and  firmly  refused  to  eat  meat.     The  price  ;; 
they  all  pay  for  non-conformity  is   a   degree   of   public  ', 
notoriety,  and  those  who  are  sincere  must  put  up  with  it.  ,; 
Perhaps  we  can  put  Communists  in  this  class,  and  leav-  j 
ing  aside  the  question  of  whether  or  not  they  are  work- 
ing for  violent  overthrow  of  the  government,  their  mem- 
bership in  the  party  inevitably  singles  them  out.     There 
is  no  law  against  being  a  Communist  here,  any  more  than 
there  is  against  being  a  vegetarian  or  a  sun-worshipper. 
But  the  very  fact  of  refusing  to  admit  or  deny  it,  before 
a    congressional    committee,    multiples    public    suspicion. 
They  should  answer  yes  or  no,  and  if  in  the  affirmative, 
follow  up  by  asking  the  Congressmen  what  they  are  going 
to  do  about  it.    Because  there  just  isn't  anything  Congress 
can  do. 

Haverhill,  Mass.,  The  Haverhill  Gazette,  Oct.  30,  1947: 
Beyond  Comprehension. 

Why  an  American  should  refuse  to  put  his  political  af- 
filiation officially  on  record  is  something  quite  beyond  our 
comprehension. 

Such  refusal,  however,  has  become  common  since  agen- 
cies of  government  began  to  search  out  Communist  in- 
fluence in  American  life. 

Some  trade  union  leaders  have  chosen  to  be  insulted  by 
the  idea  anybody  should  ask  whether  they  are  Communists. 

Now  we  have  Hollywood  personalities  refusing  to  an- 
swer a  congressional  committee's  questions  as  to  their 
political  affiliations. 
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Communism  is  an  aggressive  force  obviously  striving 
destroy  every  American  institution  and  to  level  every 
merican  standard. 

This  is  a  proposition  that  needs  no  more  demonstration 
ban  the  proposition  that  a  thief  in  the  house  is  a  bad  man 
[o  have  around. 

[  Obviously,  therefore,  the  government  that  tries  to  root 
Communism  out  of  the  life  of  the  country  is  acting  with 
|he  wisdom  of  the  householder  who  calls  the  police  when 
jie  suspects  the  presence  of  a  thief. 

When  an  agency  of  government  turned  toward  Holly- 
pood  in  its  search  for  Communism,  it  acted  wisely. 

Motion  pictures  are  perhaps  the  most  powerful  propa- 
B^anda  force  in  the  world.  If  no  Communist  agents  had 
got  into  the  movie  industry,  it  would  be  a  strange  situa- 
tion indeed. 

The  congressional  committee  had  impressive  evidence 
from  important  figures  in  the  industry,  that  Communists 
are  doing  their  evil  work  in  Hollywood.  The  committee 
logically  followed  this  evdence  with  subpoenas  to  some 
of  the  suspected  persons. 

One  suspected  person  after  another  refused  to  answer 
the  committee's  question  on  the  ground  that  asking  their 
political  affiliation  was  an  improper  invasion  of  their  pri- 
vacy. 

This  is  a  flimsy  refuge  from  an  accusing  force. 

In  the  minds  of  the  people^  we  think,  these  screen  per- 
sons, by  their  refusal  to  co-operate  with  the  committee, 
i!  perhaps  unjustly,  have  condemned  themselves. 
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Detroit,  Mich.    Detroit  Free-Press,  Oct.  28,  1947:         i 

Most  Un-American  of  All 

The  Committee.  ■ 

The  most  un-American  activity  in  the  United  States 
today  is  the  conduct  of  the  Congressional  Committee  on; 
Un-American  Activities. 

It  is  so  viciously  flagrant  a  violation  of  every  element 
of  common  decency  usually  associated  with  human  liberty 
that  it  is  foul  mockery  on  all  that  Jefferson  and  Lincoln 
made  articulate  in  their  dreams  of  a  cleaner  and  finer 
order  on  earth. 

The  hyprocritically  named '  "committee  on  Un-American 
Activities"  should  be  abolished  at  the  earliest  possible 
moment  by  the  United  States  Congress  and  so  deeply^ 
buried  that  no  other  group  of  publicity-mad  zealots  could 
ever  again  be  allowed  to  tarnish  with  their  stench  the 
greatest  institution  of  our  democracy,  our  halls  of  legis- 
lation. 1 

This  Committee  is  possessed  by  a  denial  of  human  free- 
dom generally  associated  with  the  Directorate  in  the 
French  Reign  of  Terror,  with  the  Soviet  mass  slaughter 
trials,  and  the  Hitlerian  blood  purges. 

No  wonder  that  Stalin,  Molotov,  Vishinsky  and  others 
of  that  breed  [sentence  missing]  good  names  for  the  sheer 
sadistic  glee  of  getting  headlines  should  be  allowed  to 
exist. 

! 

This  newspaper  has  no  defense  to  make  of  many  of  the 
rotten  conditions  that  exist  in  Hollywood.  But  we  do 
applaud  the  courage  of  the  motion  picture  actors  and  ac- 
tresses and  the  others  who  work  in  the  films  for  fighting 
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l^ainst  this  latest  outrage  on  the  part  of  the  fanatical 
'itch  hunters. 

Paul  V.  McNutt,  their  counsel,  has  demanded  that  the 
bmmittee  furnish  proof  of  its  blanket  accusations  of 
ommunism  against  the  industry. 

This  is  an  astounding  development  for  these  Congres- 
ionally  protected  slanderers. 

"Look,"  they  must  say  in  amazement^  "our  victims 
re  asking  us  to  produce  evidence  of  our  charges!  How 
ibsurd!  We  never  prove  our  accusations.  Our  job  is 
berely  to  smear." 

\  The  greatest  single  weapon  within  the  power  of  our 
uovernment  is  the  power  of  inquiry  so  that  democracy 
ifhall  always  be  cleansed  before  the  eyes  of  the  sovereign 
people.  So  vital  is  it  that  it  should  forever  be  safeguarded 
is  sacred  and  held  inviolate. 

But  the  "Un-American  Committee"  has  prostituted  that 
^reat  function  and  has  dragged  down  with  it  to  the  gutters 
Dur  great  Palladium  of  human  liberty. 

Let  Congress  abolish  this  smear  gang. 

Such  inquisitions  belong  to  the  dark  ages  of  the  New 
Deal. 

Grand  Rapids,  Mich.  Grand  Rapids  Press,  Dec.  1, 
1947: 

Red  Cloud  Over  Hollywood. 

The  motion  picture  industry,  obviously  gravely  con- 
cerned over  the  bad  publicity  it  has  been  receiving  lately 
as  the  result  of  the  congressional  inquiry  on  Communism, 
has  fired  the  10  employes  cited  for  contempt  by  the 
Thomas  committee  and  barred  Communists  from  its  pay 
rolls. 
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While  some  may  contend  that  the   industry  was  un- 
duly  hasty   in    dismissing   the    accused   before    anything*; 
actually  had  been  proved  against  them,  it  isn't  easy  toi 
defend  the   10  men,   since  they  did  little  or  nothing  to! 
defend  themselves   against   the   committee's   charges   and 
allegations.    And  even  those  persons  who  have  been  most 
critical  of  the  committee's  methods,  or  who  have  insisted 
that  even  a  congressional  committee  has  no  right  to  pry 
into  a  man's  political  affairs,  will  find  it  difficult  to  blame, 
the  picture  people  for  being  jittery.    They  are  in  the  busi-; 
ness  of  selling  a  mass-communication  product  and,  if  they 
hope  to  stay  in  business,  they  must  be  unusually  sensitive 
to  the  currents  of  public  opinion.  ! 

There  can  be  no  doubt  that  the  American  people  are' 
concerned  over  possible  Communist  activities  in  their  coun- 
try and  are  likely  to  be  suspicious  of  any  industry  charged ; 
with  harboring  Reds  in  influential  positions.  The  case 
against  the  accused  is  not  based  on  any  claim  that  they 
succeeded  in  getting  Communistic  propaganda  into  their 
finished  product — for  they  obviously  didn't  succeed  in  do- 
ing that — but  is  based  on  the  belief  that  the  nation  can't 
be  too  careful  in  protecting  itself  against  such  a  pos- 
sibility. 

The  whole  incident  is  particularly  unfortunate  because 
some  of  the  men  cited  worked  on  some  of  the  finest  films 
of  the  last  few  years.  But  as  a  group  they  haven't  done 
much  to  encourage  sympathy  for  their  cause.  On  thCj 
stand  they  put  on  a  show  with  a  script  which  sounded  as 
if  it  had  been  written  by  Red  propagandists,  and  in  de- 
nouncing their  dismissal  they  handed  out  some  more  of 
the  same  with  the  charge  that  their  firing  was  only  part 
of  an  "attempt  to  control  films,  books  and  science  in  order 
to   facilitate   the   dissemination   of   anti-democratic_,    anti- 


:mitic,  anti-Negro  and  war-inciting  doctrine."  Do  they 
cpect  the  American  people  to  beHeve  that  ridiculous 
i^arge  or  to  accept  it  as  proof  of  their  loyalty  to  demo- 
iratic  principles? 

\ 

"Nesho  Mo.,  Democrat,  Nov.  26,  1947: 

Fuel  for  Hysteria. 

President  Eric  Johnston  of  the  Motion  Picture  Asso- 
iation  of  America  indicted  10  film  writers  and  directors 
,jrho  refused  to  answer  questions  of  the  House  Committee 
tti  Un-American  Activities.  He  declared  these  men  did 
)  "tremendous  disservice"  to  the  industry.  He  thinks  they 
liiould  have  stood  up  and  been  counted  "for  whatever  they 
[re."    Mr.  Johnston  is  perfectly  right. 

!  An  array  of  circumstantial  evidence  was  lodged  against 
lach  of  the  10.  Refusal  to  answer  the  committee's  ques- 
ion,  "Are  you  a  Communist?"  left  a  smudge  against 
he  industry.  Perhaps  some  were  imbued  with  the  esoteric 
:onviction  no  one  has  the  right  to  delve  into  Communist 
ictivity  in  the  United  States.  The  public  conviction  cer- 
:ainly  is  that  these  men  balked  at  the  query  because  they 
dad  something  to  conceal. 

It  is  encouraging  to  find  Mr.  Johnston  lashing  out  at 
such  conduct  and  declaring  again  that  Hollywood  has 
no  place  for  subversives.  Perhaps,  as  he  asserts,  they  fed 
the  fires  of  hysteria  and  added  to  confusion.  But  the  con- 
fusion is  probably  within  the  industry  which  doesn't  know 
just  what  to  do  with  them. 

t  If  these  10,  or  any  of  them,  are  Communists  they  had 
iittle  alternative.  They  were  forced  to  button  up  their 
testimony,  face  charges  of  perjury  or  by  admitting  Com- 
munist affiliation  divorce  themselves  from  cushy  film  jobs. 
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St.  Louis,  Mo.,  Post  Dispatch,  Oct.  30,  1947:- 
They  Wouldn't  Say  ''Yes"  or  "No." 

Apparently,  J.  Parnell  Thomas  is  having  some  success; 
in  identifying  Hollywood  figures  as  Communists.  Ten 
writers,  producers  and  directors  have  been  cited  for  con-: 
tempt  for  refusing  to  give  a  "yes"  or  "no"  answer  to' 
the  question:  "Are  you  a  Communist?"  Acting  ob 
viously  under  advice  of  counsel,  the  10  men  declined  to( 
answer  on  the  ground  that  it  is  an  improper  question,  or 
that  they  are  protected  by  the  Constitution  from  inquiry 
into  their  political  beliefs. 

It  strikes  us  that  the  question  is  quite  proper,  and  we 
know   of   nothing   in   the    Constitution   that    is    apropos. 
Surely,  the  witnesses  cannot  refer  to  that  clause  of  the , 
Constitution  which  protects  a  person  from  self-incrimina- 
tion.   If  that  clause,  indeed,  as  the  one  they  are  invoking, , 
it  is  an  admission  by  the  witnesses  that  they  regard  mem 
bership  in  the  Communist  party  as  a  violation  of  penal! 
law.     That  would  be  playing  right  into  the  hands  of  the  * 
committee,  which  is  seeking,  in  fact,  to  outlaw  the  Com- 
munist party. 

While  the  performance  of  the  House  Un-American  Ac- 
tivities has  fallen  far  short  of  ordinary  standards  of  con- 
gressional dignity  and  has  smacked  of  cheap  melodrama, 
the  behavior  of  the  eight  men  cited  for  contempt  is  equally 
bad.  If  they  are  Communists — and  the  committee  has 
introduced  evidence  to  that  effect — their  refusal  to  admit,; 
it  leaves  a  very  bad  taste  in  the  mouth. 

Usually  men  who  belong  to  belligerent  minorities  or 
who  espouse  unpopular  causes  are  happy  and  proud  to 
make  open  avowals.     These  men  are  not  in  that  mold. 
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istead,  they  hide  themselves  behind  the  Constitution 
.[  the  United  States,  the  very  document  that  Communism 
[ould  destroy  if  it  had  a  chance.  It  is  a  strange  and 
epressing  spectacle. 

Newark  Star-Ledger,  Nov.  27,  1947: 

Hollywood  Gets  Wise. 

The  executives  of  the  movie  industry,  meeting  in  New 
''ork,  have  decided  to  suspend  immediately  and  without 
alary  the  10  Hollywood  personalities  who  have  been 
ited  for  contempt  of  court  by  the  House  Committee  on 
Jn- American  Activities.  The  film  executives  have  also 
ecided  to  discharge  all  Communists  and  to  refuse  to  em- 
iloy  Communists,  while  at  the  same  time  taking  care  to 
^uard  against  hasty  and  mistaken  judgments  of  suspected 
)ersons. 

This  action  by  the  film  executives  is  to  be  applauded, 
ilthough  it  is  rather  belated.  More  impressive  would 
■lave  been  action  by  the  industry  immediately,  when  these 
10  Hollywood  personalities  refused  to  state  whether  or 
lot  they  were  Communists. 

The  Communists  and  their  misguided  apologists  have 
mcceeded  in  distorting  the  issue,  contending  that  the  civil 
rights  of  the  accused  persons  are  at  stake.  This  is  a 
:lever  bit  of  obfuscation,  since  it  is  the  civil  rights  of  all 
:he  people  that  are  at  stake  in  the  continuing  conspiracy 
3f  the  Communists  to  destroy  our  way  of  life. 

The  basic  issue  in  the  struggle  over  communism  is  civil 
rights.  It  is  decidedly  untrue  that  the  basic  issue  is  one 
of  economic  or  social  reform.  The  Communists  contend, 
in  practice  as  well  as  in  theory,  that  they  cannot  carry 
out  their  program  without  establishing  a  dictatorial  gov- 
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ernment  and  suppressing  the  freedoms  of  those  to  com-    6 
munism.  i  ^ 

Those  who  beheve  in  civil  rights  thus  have  the  duty(  " 
of  ehminating  Communists  from  positions  where  they^  *■ 
weaken  our  democratic  processes  and  poison  our  intel- 
lectual food  at  its  source.  Their  right  to  expel  Com-  ^ 
munists  from  positions  of  influence  should  be  qualified  '^ 
only  by  painstaking  regard  for  justice  in  considering'  * 
borderline  and  disputed  instances. 

The  10  Hollywood  personalities  involved  in  the  con-i 
tempt  citations  do  not  admit  they  are  Communists,  and  ?' 
some  of  them  may  not  be.  That  is  not  quite  the  issue.  ■)l''^ 
Their  refusal  to  assert  under  oath  that  they  are  not  Com- '  " 
munists  makes  them  undeserving  of  positions  of  influence  ?^ 
and  power,  and  dangerous  to  the  cause  of  civil  rights.        :  " 

The  film  industry  has  at  last  been  aroused  to  its  re-  \i 
sponsibility  in  protecting  itself  and  the  country  against 
the  Communist  enemies  of  civil  rights.     The  principle  it  ; 
has  at  last  recognized — that  enemies  of  civil  rights  should  ! 
not  be  sheltered  or  tolerated  in  position  of  trust  and  in- 
fluence— should  be  extended  throughout  the  fabric  of  in- 
dustry, business,  politics  and  government. 

Patterson,  N.  J.,  News,  Dec.  3,  1947:  | 

An  Unwise  and  Disastrous  Weakening  of  the 
Democratic  Process. 

Every  loyal  American  will  emphatically  agree  with  Eric 
Johnston  of  the  Motion  Picture  Association  that  the  ten 
movie  industry  employes  who  refused  to  tell  the  House 
Un-American  Activities  Committee  whether  or  not  they 
were  Communists  have  "done  a  tremendous  disservice  to 
the  industry"  and  "hurt"  the  cause  of  democracy  im- 
measurably. 


i 
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I  Even  those  who  were  appalled  by  the  committee's  con- 
luct  of  some  phases  of  its  recent  hearings  can  find  scant 
ustification  for  the  attitude  of  witnesses  who  contemptu- 
)usly  refused  either  to  admit  or  deny  membership  in 
ihe  Communist  Party.  The  Bill  of  Rights  guarantees 
tjvery  American  broad  freedom  to  think  and  speak  as  he 
pleases,  but  it  guarantees  him  no  right  to  wear  false 
colors  or  to  cloak  his  propagandist  efforts  in  secrecy. 

The  issue  raised  by  the  Hollywood  investigation  in 
jthis  respect  could  not  be  more  cogently  or  thoughtfully 
jpresented  than  in  the  recent  report  of  the  President's 
-Committee  on  Civil  Rights.  No  one  would  question  the 
sincerity  of  this  committee's  regard  for  civil  liberties, 
yet  it  urges,  for  the  express  purpose  of  "strengthening  the 
i  right  to  fredom  of  conscience,"  that  legislation  be  en- 
acted to  require  "all  groups,  which  attempt  to  influence 
public  opinion,  to  disclose  the  pertinent  facts  about  them- 
selves through  systematic  registration  procedures." 

"One  of  the  things  which  totalitarians  of  both  left  and 
right  have  in  common,"  the  committee  observes,  "is  a 
;  reluctance  to  come  before  the  people  honestly  and  say 
'  who  they  are,  what  they  work  for  and  who  supports 
them.  .  .  .  We  do  not  believe  in  a  definition  of  civil 
rights  which  includes  freedom  to  avoid  all  responsibility 
for  one's  opinions.  This  would  be  an  unwise  and  dis- 
astrous weakening  of  the  democratic  process.  If  these 
people  wish  to  influence  the  public  .  .  .  they  should 
be  free  to  do  so.  But  the  public  must  be  able  to  evaluate 
these  views." 

In  urging  the  registration  of  all  opinion-swaying  groups, 
the  Civil  Rights  Committee  makes  it  plain  that  "our  pur- 
pose is  not  to  constrict  anyone's  freedom  to  speak;  it  is 
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rather  to  enable  the  people  better  to  judge  the  true  mo-  i 
tives  of  those  who  try  to  sway  them."    The  "principle  of 
disclosure,"  in  short,  is  ''the  appropriate  way  to  deal  with  I 
those  who  would  subvert  our  democracy."     And  that — 
all  ballyhoo  and  indiscretions  aside — is  precisely  the  prin- 
ciple which  the  House  Un-American  Activities  Committee ', 
was  created  to  serve,  and  did  in  fact  serve  with  its  Holly- 
wood hearings. 

Buffalo,  N.  Y.,  News,  Oct.  31,  1947:  } 

Hollywood  Defiant.  : 

In  its  investigation  of  Communism,  the  House  Un- 
American  Activities  Committee  laid  itself  open  to  criti- 
cism for  entering  hearsay  testimony  in  the  public  record. 
This  procedure  was  condemned  as  violating  the  spirit  of 
the  Bill  of  Rights. 

But  the  committee  cannot  be  criticized  for  putting  to 
Hollywood  writers  and  others  appearing  before  it  the 
question  whether  or  not  they  are  or  have  been  Com- 
munists. This  is  a  legitimate  question;  it  is  entirely  con- 
sistent with  the  purpose  for  which  the  committee  was 
created — to  determine  the  extent  and  character  of  un- 
American  activities  and  the  spread  of  anti- American  prop- 
aganda within  the  United  States. 

Certain  of  the  Hollywood  screen  writers  insolently  re- 
fused to  answer  the  question;  and  they  very  properly 
were  held  in  contempt  by  the  committee.  In  announcing 
the  conclusion  of  the  "first  phase"  of  the  investigation. 
Chairman  J.  Parnell  Thomas  did  not  indicate  whether  the 
committee  was  closing  the  book  on  Hollywood.  The 
strange  part  of  it  was  that  Eric  Johnston,  president  of 
the  Motion  Picture  Association  of  America,  should  have 
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riven  countenance  to  the  recalcitrant  screen  writers  by 
charging  that  the  committee  was  using  unfair  methods  in 
(•elation  to  them,  such  as  would  create  "a  damaging  im- 
pression of  Hollywood." 

This  is  plain  hogwash.  It  is  the  defiant  and  arrogant 
screen  writers  who  are  creating  a  damaging  impression. 
'By  their  attitude  they  inferentially  lend  support  to  pre- 
vious testimony  that  Communists  have  infiltrated  into  the 
industry — whether  or  not  they  themselves  are  Communists. 
Obviously,  those  who  are  Communists  have  been  intent 
on  insinuating  Moscow  propaganda  into  the  movies.  All 
such  are  missioners  of  that  faith;  this  is  a  condition  of 
party  acceptance.  All  Communists  are  un-American — 
enemies  of  the  American  way  of  life. 

The  Government  has  a  right  to  know  who  in  the  mo- 
tion picture  industry  are  Communists,  just  as  it  has  the 
right  to  know  who  among  the  labor  leaders  are  of  that 
faith.  In  short,  it  has  the  right  to  protect  itself  against 
their  designs.  They  hold  themselves  subject  to  the  dic- 
tates of  a  foreign  power,  a  power  which  is  waging  a 
"cold  war"  against  the  United  States.  In  the  circum- 
stances, a  thoroughgoing  American  could  hardly  feel  that 
he  had  good  reason  to  refuse  an  answer  to  the  question: 
Are  you  a  Communist? 

New  York  Herald  Tribune,  Oct.  22,  1947: 
Hollywood  in  Washington. 

The  first  two  days  of  testimony  upon  Communism  in 
Hollywood  before  the  House  un-American  Activities  Com- 
mittee have  produced  exactly  what  was  expected  of  them: 
an  abundance  of  unsubstantiated  charges,  some  dizzying 
new  definitions  of  Communism  and  a  satisfactory  collec- 
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tion  of  clippings  for  Mr.  J.  Parnell  Thomas's  scrapbook. 
A  good  many  citizens  of  Hollywood  have  been  called  Com- 
munists, to  the  evident  delight  of  Mr.  Thomas  and  his 
witnesses.  One  man  has  already  been  thrown  bodily  from 
the  hearing  room,  and  Mr.  Bartley  Crum  escaped  the  same 
fate  only  because  he  was  able  to  swallow  his  sense  of  in- 
dignity just  before  Mr.  Thomas  struck. 

There  are,  without  doubt,  circumstances  under  which 
such  an  investigation  as  this  one  would  be  proper.  If  the 
moving  pictures  were  undermining  the  American  form  of 
government  and  menacing  it  by  their  content,  it  might 
become  the  duty  of  Congress  to  ferret  out  the  responsible 
persons.  But  clearly  this  is  not  the  case — not  even  the 
committee's  own  witnesses  are  willing  to  make  so  fantastic 
a  charge.  And  since  no  such  danger  exists,  the  beliefs  of 
men  and  women  who  write  for  the  screen  are,  like  the 
beliefs  of  any  ordinary  men  and  women,  nobody's  business 
but  their  own,  as  the  Bill  of  Rights  mentions.  Neither 
Mr.  Thomas  nor  the  Congress  in  which  he  sits  is  empow- 
ered to  dictate  what  Americans  shall  think. 

Some  attempt  was  made  to  show  that  Communism  was 
being  permitted  to  creep  into  films,  but  in  each  case  the 
attempt  dissolved  into  the  ludicrous.  Mr.  John  MoflSt,  for 
example,  cited  as  an  example  of  the  party  line  a  scene  in 
which  a  banker  is  portrayed  as  an  unsympathetic  man — a 
typical  Hollywood  stereotype  that  has  been  written  into 
moving  pictures  since  long  before  any  Communist  menace 
was  noticed  on  the  west  coast.  Mr.  Moffit  also  firmly  as- 
sured the  committee  that  forty-four  of  a  hundred  Broad- 
way plays  constituted  Communist  propaganda,  without 
mentioning  how  the  fact  has  so  far  escaped  the  notice  of 
Broadway. 
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No  doubt  the  revue  Is  still  only  in  its  preliminary  scenes, 
knd  Mr.  Thomas  has  a  good  many  more  acts  to  trot  out 
before  he  rings  down  the  curtain.  To  date  he  has  brought 
Iforth  nothing  to  make  the  whole  affair  seem  anything  more 
than  an  attempt  to  seek  personal  aggrandizement  on  the 
(taxpayer's  funds.  Not  Hollywood  but  Congress  is  being 
investigated  here,  and  once  again  the  testimony  indicates 
that  the  system  of  Congressional  investigating  committees 
needs  overhauling.  The  entire  process,  in  which  a  com- 
mittee chairman  is  allowed  unlimited  freedom  and  his 
targets  must  remain  simply  targets,  is  inherently  offensive 
and  should  be  changed  to  bring  some  degree  of  equity  into 
the  proceedings. 

New  York  Herald  Tribune,  Nov.  27,  1947: 
Communism  and  Hollywood. 

It  is  doubtful  whether  any  one,  with  the  exception  of 

j  Mr.  J.  Parnell  Thomas,  will  feel  happy  over  the  action  of 

I  the  motion-picture  industry  in  firing  the  ten  persons  cited 

j  for  contempt  of  the  Thomas  committee  and  in  henceforth 

barring  Communists  from  the  industry's  pay  rolls.     The 

industry's  own  unhappiness  is  evident  enough  from  the 

tortured  language  of  the  announcement,  in  which  respect 

for  justice  and  civil  liberty  struggles  both  painfully  and 

obviously  with  the  desire  to  escape  the  embarrassments 

brought  down  by  Mr.  Thomas's  hippodrome. 

Many  will  observe  that  the  motion-picture  business 
seems  to  have  got  along  very  well  in  the  past  utilizing  the 
services  of  the  evasive  ten  without  discovering  Communist 
propaganda  turning  up  in  its  products.  Many  will  feel 
that  it  is  simply  a  case  of  a  gigantic  industry,  always 
notoriously  timid  and  sensitive  to  any  kind  of  mass  re- 
action, running  to  cover  from  popular  hysteria,  at  the  ex- 
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pense  of  destroying  the  livelihoods  of  a  few  writers  and 
directors  against  whom  nothing  has  been  proved  except 
that  they  evaded  answering  as  to  their  political  beliefs.    It 
is  neither  a  heroic  nor  an  inspiring  attitude.     But  is  it  : 
inadmissible  ? 

One  cannot  blink  the  fact  that  this  is  another  of  the 
difficult  questions  forced  upon  us  by  Communism,  by  its 
nature,  its  aims  and,  in  particular,  its  methods.  Com- 
munist secrecy  and  infiltration  are  facts,  and  it  is  difficult 
to  argue  that  an  industry  of  mass  communications  is  de- 
nied by  democratic  principles  the  right  of  protecting  itself 
against  them.  The  ten  put  on  a  show  before  the  Un- 
American  Activities  Committee  which  was  damaging  to 
the  industry.  Now  they  have  issued  from  Hollywood  an 
answering  blast,  denouncing  their  dismissal  not  merely  as 
an  invasion  of  their  liberties  but  as  part  of  an  "attempt  to 
control  films,  books  and  science  in  order  to  facilitate  the 
dissemination  of  anti-democratic,  anti-Semitic,  anti-Negro 
and  war-inciting  doctrines." 

Here  is  a  piece  of  politically  inspired  propaganda  non- 
sense of  a  kind  which  Hollywood  certainly  cannot  be  re- 
quired to  protect  or  encourage.  It  is  hard  to  maintain  that 
a  mass-communication  industry  is  powerless  to  deny  em- 
ployment on  suspicion  of  secret  membership  in  a  subver- 
sive organization.  This  newspaper  believes  the  power 
must  be  conceded;  but  it  certainly  should  be  used  as  spar- 
ingly as  possible,  and  one  trusts  that  the  motion-picture 
industry's  insistence  on  fairness  and  moderation  will  be 
observed. 
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What  Have  Reds  Got  That  Others  Haven't? 

The  Communist  Party  advocates  forceful  overthrow  of 
the  United  States  Government,  yet  it  sometimes  seems  that 
officials  bend  over  backward  to  be  nice  to  Communists. 

j  Pin  a  Red  label  on  someone,  and  he  often  can  "get  away 
'with  murder."  He  can  get  away  with  a  lot  of  things 
which  would  land  a  run-of-the-mine  loyal  American  citi- 
zen in  serious  trouble.  For,  once  a  Commie  is  put  on  the 
ispot  all  the  good  brethren  put  a  halo  of  martyrdom  about 
his  marxist  head  and  shed  maudlin  tears  about  his  "civil 
rights"  and  "liberalism."  And  it  is  a  Communist  tradi- 
tion to  yell  bloody  murder  about  the  Constitution  and  the 
Bill  of  Rights  which  the  Communist  Party  seeks  to  de- 
stroy. • 

A  disgusting  spectacle  has  just  closed  in  Washington. 
There,  a  dozen  or  so  screen  writers  have  been  asked  the 
simple  question  of  whether  or  not  they  are,  or  have  been 
affiliated  with  the  Communist  Party.  To  this  question 
they  have  shrieked  defiance  at  the  House  Committee  on 
Un-American  Activities,  a  quasi-judicial  body,  and  hurled 
insults  at  its  members. 

In  sum,  these  people  consider  themselves  above  the  law. 
Their  attitude  not  only  insults  the  Un-American  Activities 
Committee,  but  it  insults  every  law-abiding  American  citi- 
zen as  well. 

If  a  plain,  garden  variety  of  American  were  to  act  as 
these  fellows  have  acted,  he  would  have  landed  in  the  well- 
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known  hoosegow  in  short  order.     These  recalcitrant  wit- 
nesses have  been  cited  for   contempt.     If   they  are  not 
prosecuted  vigorously,  then  the  authorities  responsible  for  ; 
their  prosecution  should  hang  their  heads  in  shame.  , 

And  if  the  big  moguls  of  the  motion  picture  industry 
permit  them  to  continue  writing  for  the  films  their  action 
can  be  construed  as  a  slap  in  the  face  of  the  law  abiding 
public  which  supports  them. 

Ashtabula,  O.,  Star  Beacon,  Nov.  6,  1947: 
The  '$64  Question/ 

Several  subpoenated  witnesses  appearing  before  the 
House  un-American  Activities  Committee  in  Washington 
refused  to  answer  what  has  been  called  the  "$64  ques- 
tion." This  question  is  "are  you  now  or  have  you  ever 
been  a  member  of  the  Communist  Party?" 

Motion  picture  writers  stood  on  what  they  called  their 
constitutional  rights  and  declined  to  say  yes  or  no.  They 
face  court  action  on  charges  of  contempt  as  a  result  of 
their  obstinate  refusal  to  admit  or  deny  they  are  or  have 
been  Communists. 

These  screen  writers,  who  may  have  been  advised  by 
their  attorney  not  to  answer  the  question,  do  not  make  a 
good  impression  on  public  opinion  by  taking  this  attitude. 
For  while  it  is  quite  possible  for  one  who  is  not  and  has 
not  been  a  Communist  to  refuse  to  answer  this  question, 
it  is  suspected  that  most  persons  who  do  not  belong  to  and 
never  have  been  members  of  this  subversive  so-called 
party  would  reply  to  the  query  without  quibbling  over 
constitutional  rights. 

If  someone  who  disapproved  the  committee,  or  its 
methods,  or  its  personnel,  or  everything  connected  with  it 


md  wished  to  plague  and  annoy  and  embarrass  it,  he 
jnight  decline  to  answer  although  not  a  Communist. 

'  However,  the  impression  the  public  will  get  from  the 
-efusal  of  these  men  to  say  whether  or  not  they  are  or 
lave  been  Communists  is  that  they  may  have  something 
;o  conceal.  They  make  themselves  suspect  by  declining  to 
mswer.  The  committee  might  call  for — if  it  hasn't  done 
50  already — the  F.  B.  I.  files  made  during  the  war  as  it 
checked  on  Communists  in  this  nation. 

Toledo,  O.,  Blade,  Nov.  11,  1947: 
pN  Questions  and  Answers. 

When  we  said  sometime  ago  that  we  did  not  like  the 
way  the  House  Committee  on  Un-American  Activities 
goes  about  smearing  witnesses  in  its  inquisitorial  hearings, 
we  did  not  mean  that  we  liked  the  way  some  of  those 
Hollywood  chaps  raved  and  ranted  when  they  took  the 
witness  stand. 

Americans  standing  on  their  traditional  rights  as  free 
men  in  a  democratic  country  don't  have  to  spout  forth 
gibberish.  If  they  are  asked  questions  about  their  private 
affairs  or  political  opinions  which  no  one  has  a  right  to 
ask,  they  can  reply  bluntly,  "It's  none  of  your  business" 
or,  if  they  prefer,  "It's  none  of  your  blankety-blank  busi- 
ness." If  they  are  even  asked  questions  about  crimes 
which  they  have  committed,  they  can  refuse  to  answer  on 
the  grounds  that  they  cannot  be  required  to  give  incrimi- 
nating evidence. 

But  though  a  free  man  in  a  democratic  country  is  not 
required  to  answer  the  questions  of  police  investigating  a 
crime,   it  is   hard  to  understand  why   an   innocent  man 
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would  refuse  to  do  so.  And  it  is  equally  difficult  to  un-' 
derstand  why  a  good  citizen  would  refuse  to  give  perti-  - 
nent  information  to  any  duly  constituted  government  body.  >: 
Just  as  a  law-abiding  citizen  will  want  the  law  enforced,  \ 
so  will  a  tax-paying  citizen  want  to  see  government  funds  I 
wisely  spent  and  carefully  checked. 

For  these  reasons,  we  are  glad  that  the  revival  of  th 
Hughes  inquiry  before  the  Senate  War  Investigating  sub-' 
committee  has  taken,  so  far,  a  saner  turn.  The  com- 
mittee shouldn't  set  out  to  smear  the  reputation  of  any 
citizen.  Any  citizen  should  be  glad  to  supply  the  com- 
mittee with  any  information  pertinent  to  its  investigation. 
Only  on  that  basis  can  all  of  us  continue  to  enjoy  those 
democratic  rights  which  impose  democratic  obligations. 

Chattanooga,  Tenn.      Chattanooga  News-Free  Press: 
Only  One  Verdict  Possible. 

If  a  man  on  trial  in  a  court  of  law  hears  positive  evi- 
dence given  against  him  and  fails  to  deny  his  guilt  or  to 
present  any  other  defense,  the  jury  has  no  choice  but  to 
conclude  that  he  is  guilty. 

Of  course  the  Hollywood  characters  who  have  been 
called  before  the  House  Un-American  Activities  Com- 
mittee in  its  investigation  of  Communist  infiltration  into 
the  movie  colony  are  not  on  trial  for  any  crimes  or  mis- 
demeanors. But  they  have  been  summoned  by  a  committee 
of  the  Congress  of  the  United  States,  which  has  full  legal 
powers  to  summon  and  to  question  them,  in  pursuance  of 
its  efforts  to  find  out  to  what  extent  the  Communists  have 
succeeded  in  gaining  a  foothold  in  the  moving  picture 
business  for  the  purpose  of  using  the  movies  for  the  dis- 
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emination  of  their  poisonous  attacks  on  American  life 
nd  American  institutions. 

Critics  of  the  Hollywood  Red  probe  have  seized  upon 
he  inevitable  pieces  of  trivia  that  have  turned  up  in  the 
Evidence  and  have  emphasized  these  in  their  efforts  to 
discredit  the  investigation. 

f  The  evidence  against  the  Hollywood  writers  who  have 
Refused  to  tell  the  committee  whether  or  not  they  are 
pommunists,  however,  is  not  trivial.  The  committee  has 
jheard  positive  testimony  that  they  are  Communists  and 
detailed  testimony  on  how  some  of  them  worked  to  carry 
•out  the  Communist  propaganda  scheme  in  Hollywood. 
Communist  party  membership  cards  identified  as  those  of 
the  accused  men  have  gone  into  the  record. 

To  date  four  of  the  Hollywood  figures  accused  of  being 

Communists  have  refused  to  answer  this  question — John 

[Howard  Lawson,  who,  it  has  been  testified,  was  the  Red 

|"commissor"    in    Hollywood    and    instructed    Communist 

(writers  to  get  "five  minutes  of  the  party  line"  in  every 

picture;  Dalton  Trumbo,  Albert  Maltz  and  Alvah  Bessie. 

They  have  been  cited  for  contempt  of  the  committee  and 
the  charges  should  be  pressed  with  the  utmost  vigor — 
against  them  and  against  all  others  who  may  adopt  their 
tactics.  They  are  not  only  technically  in  contempt  for 
their  refusal  to  answer  questions;  their  conduct  before  the 
committee  has  been  contemptuous  in  the  extreme. 

These  men  have  been  denounced  as  Communists  by 
reliable  witnesses.  If  they  persist  in  their  refusal  to 
either  confirm  or  deny  the  charges,  the  jury  will  have  no 
choice  in  arriving  at  a  verdict.  The  verdict  will  have  to 
be  one  of  guilt.  The  jury  in  this  case  is  the  people  of  the 
United  States. 
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Greenville  (Texas)  Evening  Banner,  Oct.  30,  1947: 
Strange  Defiance. 

An  American  who  is  not  affiliated  with  the  Communist 
Party  and  does  not  sympathize  with  its  theories  in  any 
particular,  should  not  be  ashamed  to  declare  publicly  that  i 
he  is  not  a  Communist.  Some  of  the  Hollywood  big-wags, 
however,  are  not  saying  "yea"  nor  "nay"  to  the  question:  ' 
"Are  you  a  Communist?"  propunded  at  the  House  un- 
American  Activities  subcommittee  hearing  in  Washington.  ' 

So  far  ten  so-called  "prominent"  personages  of  Holly-  ■ 
wood  have  defied  the  committee  and  have  been  cited  for 
contempt.    It  is  probable  that, more  will  be  cited  before  the 
hearing  is  ended. 

It  is  the  contention  of  the  witnesses  that  the  committee 
has  no  right  to  ask  questions  about  political  beliefs.  Per- 
haps not,  but  regardless  of  the  rights  of  the  committee  in 
regard  to  this  particular  question,  a  non-Communist  should  I 
not  hesitate  to  say  that  he  is  not  a  Communist,  especially 
when  he  is  a  witness  in  a  public  hearing  of  national  im- 
portance. It  would  be  simple  to  say  "no,"  but  if  he  says 
nothing  he  gives  both  the  committee  and  the  public  reason 
to  wonder. 

Houston,  Texas,  Post,  Oct.  28,  1947: 
Red  Film  Purge. 

The  dismissal  by  R-K-0  studios  of  a  producer  and  a 
director,  two  of  the  10  film  characters  cited  for  contempt 
of  the  House  investigating  committee,  is  good  as  far  as  it 
goes.  But  the  movie  industry  will  not  have  gone  far 
enough  to  satisfy  public  opinion  until  it  fires  the  other 
eight  men  who  arrogantly  refused  to  tell  the  committee 
whether  or  not  they  were  Communists. 

II 
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In  fact,  the  publicity  of  the  investigation  has  alerted  the 
i^merican  people  to  Red-slanted  film  propaganda,  and 
lenceforth  more  of  them  will  spot  the  poison  despite  its 
mgar-coating  in  sweet  emotional  appeal. 

Although  the  investigators  of  un-American  activities 
jid  not  probe  deeply  into  the  extent  of  left-wing  penetra- 
tion in  the  business  of  making  movies,  it  brought  the  pub- 
lic a  few  facts  about  some  of  the  people  who  write,  direct 
and  produce  the  film  plays,  and  how  they  work.  And  if 
the  industry  itself  now  does  not  purge  the  pictures  of  such 
fouling,  there  may  be  a  popular  uprising  next  time. 

Producer  Adrian  Scott's  public  comment  on  his  dis- 
charge is  typical  of  the  attitude  taken  by  all  Reds,  from 
Molotov  on  down.  He  calls  the  committee's  contempt 
citation  a  "perversion  of  justice,"  and  brands  it  as  a 
"temporary  triumph  of  John  Rankin  of  Mississippi."  But 
more  than  300  House  members  voted  to  uphold  the  com- 
mittee's action  and  less  than  a  score  voted  against  it. 

Mr.  Scott  and  his  nine  colleagues  claimed  the  right  to 
refuse  to  divulge  their  political  affiliations  under  the  guar- 
antee of  free  speech.  But  Congress  has  taken  the  posi- 
tion, and  the  people  will  endorse  it,  that  if  scenario  writers, 
directors  and  producers  have  the  right  to  color  their  films 
^Red,  the  public  has  a  right  to  know  who  is  doing  the 
coloring. 


Petersburg,  Va.,  Progress-Index,  Nov.  26,  1947 : 
On  the  Way  to  an  Answer. 

By  large  majorities  the  House  of  Representatives  voted 
contempt  citations  against  ten  motion  picture  writers  and 
directors  who  refused  to  tell  the  un-American  activities 
committee  whether  they  were  communists.     The  matter 
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now  is  in  the  hands  of  the  Justice  Department  which 
promises  prompt  prosecution,  with  grand  jury  action  com- 
ing possibly  within  a  week.  While  the  action  of  the  House 
in  support  of  its  committee  is  a  setback  for  the  view  that 
a  person  cannot  be  required  to  answer  the  question  of 
Communist  affiliation,  this  does  not  settle  the  issue,  for  it 
remains  to  be  seen  what  the  courts  will  do  with  it. 

It  does  not  follow  that  all  or  any  of  the  ten  are  Com-  ■ 
munists,  for  though  they  may  have  been  attempting  to 
hide  the  fact  of  party  membership  they  could  have  refused 
to  answer  because  they  felt  their  civil  liberties  were  in- 
volved.    If  the  un-American  committee  had  conducted  its 
affairs  in  a  more  acceptable  fashion,  relying  only  upon 
real  evidence  and  allowing  accused  persons  every  oppor- 
tunity to  clear  themselves,  perhaps  we  would  have  been . 
spared  some  of  these  performances,  but  the  shortcomings 
of  the  investigating  committee,  serious  as  they  are,  do  not  I 
justify  refusal  to  answer  yes   or  no  to  the  question  of 
Communist  affiliation.    In  the  prevailing  atmosphere  those 
who  take  that  course  need  not  be  surprised  to  find  them- 
selves under  greater  suspicion  than  ever. 

While  the  issue  goes  to  the  courts  there  are  signs  the 
motion  picture  industry  is  doing  some  housecleaning  of  its 
own,  which  is  as  it  should  have  been  all  along.  Holly- 
wood's red  menace  can  be  sized  up  by  saying  it  is  by  no 
means  as  great  as  the  hysterical  ones  would  have  us  be- 
lieve but  has  real  potential  seriousness  in  that  Communists 
with  the  usual  determination  and  more  than  the  usual 
supply  of  funds  have  occupied  some  key  positions.  An 
industry  which  has  policed  itself  in  other  respects  ought  to 
be  able  to  take  care  of  this  one,  but  evidently  outside  pres- 
sure was  needed  to  bring  it  to  the  point  of  doing  so. 
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Introduction. 

Respondent's  reply  brief  fails  to  notice  the  fundamental 
contentions  underlying  the  appeal.  While  including  evi- 
dentiary matter  and,  in  an  Appendix  spread  over  thirty- 
four  pages,  direct  quotation  from  defendant's  exhibits, 
respondent  has  left  untouched  the  following  underlying 
arguments:  (1)  the  existence  of  moral  turpitude,  in  the 
present  appeal,  presented  a  question  of  fact  (App.  Op. 
Br.,  pp.  30  et  seq.);  (2)  the  Cole  (185  F.  2d  641)  and 
Lardner  (216  F.  2d  814)  decisions  have  been,  on  the 
point  here  involved,  overruled  by  the  Slochower  decision 
in  the  Supreme  Court  (350  U.  S.  551);  and  (3)  failure 
to  invoke  the  Fifth  Amendment  cannot  itself  make  "moral 
turpitude"  as  a  matter  of  law  of  a  refusal  to  answer 
based  on  the  First  Amendment. 


— 2— 

Respondent's  failure  to  answer  these  arguments  is  espe- 
cially noteworthy  in  view  of  appellant's  specific  statement 
(App.  Op.  Br.,  p.  42)  that  the  jury's  determination  of 
the  facts  was  proper,  and  there  was  no  basis  for  setting 
aside  the  original  verdict.  At  bottom  of  appellant's  con- 
tentions is,  among  other  things,  the  Seventh  Amendment 
of  the  Constitution  of  the  United  States  and  the  funda- 
mental distinction  between  the  functions  of  a  court  and 
that  of  a  jury.  (See  Baltimore  v.  Redman,  295  U.  S. 
654,  at  p.  657.) 

I. 

The  Lardner  and  Cole  Decisions  Do  Not  Govern  This 

Appeal. 

Respondent's  reliance  on  the  Lardner  and  Cole  decisions 
is  unfounded,  and  in  any  event  cannot  afford  any  basis 
for  overturning  the  jury's  verdict  in  favor  of  plaintiff. 

(a)  The  Slochower  Decision  Is  Irreconcilable  With  Cole 
and  Lardner  and  the  Latter  Decisions  Must  Be  Deemed 
Overruled. 

Slochower  emphatically  condemned  the  practice  of  im- 
puting any  reprehensible  motive  to  a  witness  who  refused 
to  disclose  whether  he  had  been  a  member  of  the  Com- 
munist Party,  thus  giving  the  highest  support  for  what 
each  jury  who  has  tried  any  of  the  contract  cases  have 
found  in  their  verdicts.  This  was  true  in  Cole  and  in 
Lardner;  the  same  jury  which  returned  the  Lardner  ver- 
dict found  similarly  in  the  Scott  case  on  the  question  of 
breach. ) 

The  Cole  decision  said  tentatively  (the  case  was  re- 
manded for  re-trial  on  the  question  of  breach),  and  the 
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\Lardner  decision  expressly  held,  that  refusal  to  answer 

j  questions  concerning  membership  in  the  Communist  Party 

was  conduct  involving  moral  turpitude.     Slochower  holds 

j  just  the  contrary.     It  is  true  that  in  Slochower  the  witness 

,'  invoked  the  Fifth  Amendment,  while  Scott  did  not  invoke 

I  that   Amendment,    but    suggested    reliance    on    the    First 

Amendment.     It  should  be  remembered  that  the  decision 

establishing   the   Fifth   Amendment   as   a    shield   against 

these  interrogations  by  Congressional  Committees  had  not 

been  rendered  at  the  time  Scott  was  compelled  to  decide 

on  a  course  of  conduct.    Blati  v.  United  States,  340  U.  S. 

159  (decided  Dec.  11,  1950). 

But  in  any  event,  it  is  the  refusal  to  answer  concerning 
party  affiliation,  whether  or  not  the  proper  Amendment  is 
invoked,  which  is  the  heart  of  the  matter.  The  existence 
of  moral  turpitude  cannot  turn  on  nice  distinctions,  such 
as  asserting  a  privilege  or  a  challenge  to  a  Congressional 
Committee  with  the  technical  precision  which,  now,  hind- 
sight makes  possible. 

The  authorities  cited  in  Appellant's  Opening  Brief 
(pp.  31,  et  seq.)  and  numerous  others  readily  at  hand  say 
that  moral  turpitude  is  keyed  to  "commonly  accepted 
mores"  (U.  S.  v.  Francioso,  164  F.  2d  163)  and  to  the 
common  conscience;  that  moral  turpitude  involves  *'an  act 
of  baseness,  violence,  or  depravity"  (see  In  re  O'Connor, 
184  Cal.  584,  194  Pac.  1010).  Scott's  failure  to  invoke 
the  Fifth  Amendment  could  not  make  his  refusal  to 
answer  depraved,  base,  or  vile. 

It  is  submitted  that  the  Lardner  and  Cole  cases,  insofar 
as  they  say  or  hold  otherwise,  must  be  deemed  overruled 
by  Slochower. 
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(b)     In  Any  Event,  the  Cole  and  Lardner  Decisions  Are  Not 

Applicable. 

Appellant  has  pointed  out  (Op.  Br.  pp.  31-33)  signifi- 
cant differences  between  the  Lardner  contract  and  the 
Scott  contract.  Specifically,  nothing  is  said  in  the  Scott 
contract  concerning  an  offense,  or  moral  turpitude.  Re- 
spondent says  nothing  about  differences,  but  argues  that 
in  other  respects  the  morals  clauses  of  the  two  contracts 
were  similar.  (Resp.  Br.  p.  39.)  Such  an  argument  is 
clearly  inadequate.  The  inclusion  in  Lardner's  contract  of 
significant  differences  in  substance  cannot  be  eradicated  by 
showing  that  in  other  respects  they  were  similar. 

Respondent  next  argues  that  Scott's  conduct  was  similar 
to  the  conduct  of  the  plaintiff  Cole  in  the  Cole  case  and 
plaintiff  seeks  to  construe  the  Cole  decision  as  holding  that 
Cole's  conduct  constituted  a  breach  of  the  morals  clause 
in  that  contract  as  a  matter  of  law.  But  this  argument 
must  fail  for  two  reasons.  First,  the  Cole  decision  does 
not  so  hold,  as  will  be  shown.  Second,  moral  turpitude 
being  a  matter  of  depravity,  baseness,  a  quality  of  the 
heart — no  prefabricated  standard  can  be  imposed,  except 
perhaps  in  arrant  cases ;  each  man  is  entitled  to  be  charged 
and  tried  as  an  individual.^  The  jury  had  a  right  to  find, 
after  a  full  trial,  that  whatever  ignorance  or  errors  in 
law  Scott's  counsel  may  have  suffered  from,  Scott  was 
not  guilty  of  moral  turpitude  and  did  not  offend  against 
common  decency. 


^Cj.  the  following  from  Lardner:  ".  .  .  the  facts  of  the  par- 
ticular crime  of  Lardner  in  refusing  ...  to  tell  the  Committee 
,  .  .  should  be  held  moral  turpitude  as  a  matter  of  law  .  .  . 
on  the  record  of  Lardner's  actions  before  the  Congressional  Com- 
mittee   .     .     ."  {id  p.  852). 
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The  Cole  decision  did  not  hold  that  refusal  to  answer 

constituted  a  breach  of  the  morals  clause  as  a  matter  of 

law.     This  is  plain  from  the  opinion.     This  court  said: 

j "There  is  no  room  for  doubt  as  to  just  what   Cole  did 

I  before  the  Committee",  and  having  thus  eliminated  from 

\  the  case  any  question  of  Cole's  conduct,  the  court  remanded 

the  case  for  re-trial  (185  F.  2d  662).    This  order  was  in- 

I  consistent   with   a   holding   that   his   indisputable   conduct 

I  constituted  a  breach,  because  a  re-trial  would  have  served 

no  purpose.    Indeed,  this  court  said : 

"Since  the  view  which  we  take  of  the  whole  case 
requires  us  to  order  a  new  trial,  upon  which  it  may 
well  be  that  the  issues  will  be  enlarged,  we  think  it 
unnecessary  to  pass  upon  the  contention  that  no  issue 
whatever  relating  to  waiver  should  have  been  sub- 
mitted to  the  jury."     {Id.  p.  660.) 

Finally,  this  court  in  Lardner  compared  the  morals  clause 
in  that  case  with  that  in  the  Cole  decision,  and  said  that 
"Lardner's  contract  said  everything  that  Coles  said  and 
a  little  more"  (216  F.  2d  at  p.  848). 

Cole's  and  Scott's  contracts  are  identical  in  these  par- 
ticulars: neither  includes  the  language  concerning  offense 
or  moral  turpitude.  It  is  plain  that  the  Lardner  contract 
is  different  in  substance  from  Scott's  and  contains  "a 
little  more." 


(c)  The   Failure  to  Answer   Concerning   Membership    in   the 
Writer's  Union  Is  Not  a  Violation  of  the  Morals  Clause 

Respondent  implies  that  in  any  event  Scott's  conviction 
for  refusal  to  answer  whether  he  was  a  member  of  the 
Screen  Writer's  Guild  gave  his  employer  a  right  to  dis- 
charge him.  (Resp.  Br.  p.  40.)  No  argument  or  authority 


in  support  of  this  contention  is  given,  and  it  is  submitted 
that  this  contention  is  unfounded. 

Even  if,  contrary  to  Slochower,  and  the  trend  of  the 
decisions  in  the  Supreme  Court,  an  inference  of  member- 
ship in  the  Communist  Party  is  permissible  from  refusal 
to  answer,  and  if  such  an  inference  is  likewise  permissible 
concerning  membership  in  a  writer's  union,  nothing  in 
the  record  or  in  the  briefs  suggests  any  impropriety  by 
reason  of  such  membership.  The  instruction  given  by  the 
trial  court  in  this  case  that  the  jury  could  take  judicial 
notice  that  a  substantial  segment  of  the  American  public 
looked  with  scorn  and  contempt  on  Communists  [R.  pp. 
1101-1102]  cannot  be  transferred  to  membership  in  a 
labor  union. 

A  conviction  of  contempt  for  refusal  to  answer  a  ques- 
tion concerning  union  membership  must  fall  under  Sinclair 
V.  U.  S.,  279  U.  S.  633,  as  construed  in  U.  S.  v.  Murdoch, 
290  U.  S.  389,  at  p.  397,  in  which  it  was  said: 

'^He  refused  to  answer  certain  questions  not  be- 
cause his  answers  might  incriminate  him,  for  he 
asserted  they  would  not,  but  on  the  ground  the  ques- 
tions were  not  pertinent  or  relevant  to  the  matters 
then  under  inquiry.  The  applicable  statute  did  not 
make  a  bad  purpose  or  evil  intent  an  element  of  the 
misdemeanor  of  refusing  to  answer,  but  conditioned 
guilt  or  innocence  solely  upon  the  relevancy  of  the 
question  propounded."     (78  Law  Ed.  386.) 


i 
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11. 
The  Order  Granting  a  New  Trial  and  Setting  Aside 
the  Verdict  Was  Erroneous;  the  Verdict  Should 
Be  Reinstated. 

(a)  There    Was    No    Conflict    in    the    Evidence    Warranting 
Judicial  Interposition. 

In  his  Opening  Brief  appellant  has  argued  at  some  length 
that  the  jury's  answer  to  the  special  interrogatory  finding 
there  was  no  breach  was  a  determination  of  fact,  and  that 
the  presence  or  absence  of  moral  turpitude  in  the  circum- 
stances of  this  case,  was  likewise  a  question  of  fact.  (App. 
Op.  Br.  pp.  30-35.) 

Respondent's  failure  to  reply  must  be  taken  as  con- 
ceding these  contentions.  Further  argument  from  appel- 
lant on  these  points  would  seem  improper. 

Respondent  says,  however,  that  in  passing  on  the 
motion  for  new  trial  the  court  passed  on  ''many  disputed 
points"  of  evidence.  But  respondent  does  not  cite  a  single 
point  on  which  the  evidence  was  in  dispute  on  the  question 
of  breach.  There  was,  in  fact,  no  dispute  in  the  evidence, 
and  in  view  of  the  fortunate  manner  of  presentation  there 
could  be  no  dispute,  as  to  what  Scott  did  or  the  circum- 
stances in  which  it  was  done.^  The  jury  saw  and  heard 
motion  pictures  and  dialogue  of  the  very  scene  and  con- 
duct in  question,  and  in  addition,  had  a  complete  transcript 
of  the  entire  proceedings. 

It  is  true,  differences  of  editorial  opinion  concerning 
Scott's  conduct  (and  the  conduct  of  other  witnesses)  were 


^The  same  motion  pictures  were  exhibited  in  Lardner,  and  in 
that  case  this  court  said  there  was  "no  dispute  as  to  what  the  ten 
men  did"  (216  F.  2d  850-851). 
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printed  in  the  press  (one  extreme  of  which  is  reproduced 
by  respondents  in  the  Appendix  to  its  brief).  But  the 
comments  of  onlookers  did  not  alter  the  facts. 

There  was  no  issue  of  fact  to  resolve  as  to  what  the 
conduct  of  the  men  was.  The  decisive  issue  was  only 
whether  that  admitted  and  indisputable  conduct  consti- 
tuted moral  turpitude,  for  unless  Scott's  conduct  was  im- 
moral, depraved,  or  vile,  it  could  not  violate  any  part 
of  the  morals  clause.  Scott  contracted  to  conduct  himself 
with  due  regard  to  public  conventions  and  morals;  not 
to  do  anything  tending  to  discredit  him,  or  to  bring  him 
into  disrepute,  contempt,  or  scorn,  or  tending  to  shock, 
insult,  or  offend  the  community  or  public  morals,  or  which 
would  prejudice  his  employment  or  the  motion  picture  in- 
dustry. (The  morals  clause  is  reprinted  in  full  at  App. 
Op.  Br.  pp.  3,  29).  But  Scott's  conduct  could  not  do 
or  be  anything  forbidden  by  his  contract  unless  the  quality 
of  his  conduct  was  such  as  to  bring  it  within  the  base 
and  vile  character  of  moral  turpitude. 

It  seems  perfectly  clear  that  the  trial  court  disagreed 
with  the  jury,  not  concerning  disputes  in  the  evidence, 
nor  on  the  weight  of  the  evidence,  but  on  the  question 
whether  Scott's  undisputed  conduct  constituted  moral  tur- 
pitude or  was  actuated  by  a  sinister  motive.  The  trial 
court  was  explicit: 

'Tn  the  case  of  Adrian  Scott  the  jury  found  there 
was  no  violation  of  the  morals  clause  of  the  contract 
and  no  waiver.  That  brings  us  back  to  the  ques- 
tion of  whether  there  was  or  was  not  a  violation 
of  the  morals  clause.  In  view  of  the  language  of 
Judge  Pope  in  the  Cole  case  I  feel  the  great  weight 
of  the  evidence  indicates   there  was   a  violation   of 
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the  morals  clause  of  the  Adrian  Scott  agreement  and 
I  so  find" 

"...  I  am  not  so  sure  in  my  own  mind,  on 
the  issue  of  the  violation  of  the  contract,  that  the 
court  itself  may  not  have  been  guilty  of  error.  I 
denied  the  defendants  the  right  to  introduce  evidence 
as  to  the  motive  for  the  plaintiffs'  conduct  before  the 
Congressional  Committee."     (Italics  ours.) 

"...  I  know  if  these  men  could  have  denied 
the  charge  they  would  have  been  happy  to  have  done 
so;  and  if  they  had  been  men  of  courage  they  would 
not  have  denied  their  membership,  either  past  or 
present,  in  the  Communist  Party."  {Lardner,  Vol. 
Ill,  pp.  1134-1135.) 

In  fairness  to  the  learned  judge  who  tried  the  case 
below  it  should  be  pointed  out  that  the  language  quoted 
above  was  spoken  prior  to  the  Supreme  Court's  strong 
admonition  in  Slochower.  However  the  trial  court's  senti- 
ments might  have  seemed  before  the  Supreme  Court  spoke, 
it  is  submitted  that  the  court's  order  was  erroneous  and 
that  the  error  should  now  be  remedied. 

(b)  The  Asserted  Ground  for  the  New  Trial,  "To  Prevent 
a  Miscarriage  of  Justice"  Fails  of  Specification  and  Is 
Without  Support. 

Respondent  asserts  that  the  order  granting  a  new  trial 

'was  made  on  the  further  ground  that  to  permit  the  verdict 

to  stand  would  be  a  miscarriage  of  justice.     This  ground, 

if   it  be   a  ground   at   all,   was   not   included   among   the 

grounds  of  respondent's  motion    [R.   pp.   38-41]. 

Furthermore,  an  asserted  "miscarriage  of  justice"  is 
an  epithet,  not  a  specification.     Unless  some  error  in  law 
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or  claimed  insufficiency  be  pointed  out,  the  phrase  can  only 
state  respondent's  displeasure  with  the  verdict,  and  cannot 
support  a  judicial   order. 

In  Marshals  etc.  v.  Cashman,  111  F,  2d  140  (C.  C.  A, 
10th,  1940),  the  trial  court  had  granted  a  new  trial  after 
a  jury  had  returned  a  verdict  for  the  defendant ;  on  re- 
trial a  new  jury  returned  a  verdict  for  the  plaintiff.  The 
Tenth  Circuit,  on  review,  reversed  and  instructed  the 
trial  court  to  vacate  the  order  setting  aside  the  first  verdict 
and  to  reinstate  that  verdict  in  favor  of  the  defendant. 
In  discussing  the  court's  action  in  setting  aside  the  first 
verdict,  the  court  said: 

"The  second  ground  in  the  motion  was  mistake 
and  prejudice  on  the  part  of  the  jurors.  Mistake  and 
prejudice  in  what  respect?  Nothing  whatever  was 
set  up. 

".  .  .  The  fourth  and  last  ground  was  that  the 
verdict  was  secured  by  false  testimony  offered  by 
defendant.  What  testimony?  Coming  from  what 
source?  Given  by  what  witness  or  witnesses?  False 
in  what  respect?  The  motion  was  completely  silent. 
The  evidence  presented  conflicts,  but  they  were  not 
extraordinary  or  substantially  different  from  those 
frequently  present  in  the  trial  of  commonplace  cases. 
Litigation  would  become  interminable  if  trial  courts 
shall  take  it  upon  themselves  to  set  aside  every  verdict 
where  the  evidence  is  conflicting. 

"It  is  manifest  that  on  clear  considerations  the 
motion  was  inadequate  and  defective  in  essential 
respects  and  failed  to  meet  recognized  requirements 
for  such  a  pleading.  The  granting  of  it  exceeded  the 
exercise  of  sound  judicial  discretion;  it  constituted  an 
abuse  of  discretion."     (Ill  F.  2d  at  p.   142.) 
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I  Compare  Sachs  v.  Ohio  Nafl  Life  Ins.  Co.,  2  F.  R.  D. 
148. 
Finally,  it  should  be  pointed  out  that  the  trial  court 
lin  granting  the  motion  for  new  trial  did  not  purport  to 
act.  on  its  own  initiative,  but  on  the  contrary,  ordered  that 
/'said  motion  for  new  trial  be  granted."     [R.  p.  46.] 

In  any  event,  the  trial  court  could  not  on  its  own  initia- 
tive set  aside  the  verdict,  after  the  lapse  of  ten  days  from 
i  entry  of  judgment.  (F.  R.  C.  P.,  Rule  59(d)  ;  Marshal's 
I  etc.  V.  Cashman,  supra,  at  p.  142.)  The  order  granting 
1  the  new  trial  was  made  on  April  28 ;  the  verdict  of  the 
I  jury  was  filed  February  15,  and  the  original  judgment 
1  on  the  verdict  was  entered  on  February  28,  1952.  (Stipu- 
1  lation  to  augment  record  Sept.  17,  1956.) 

I  (c)  The  Lardner  Opinion  Does  Not  Support,  the  Order  for 

a  New  Trial. 

Respondent  further  urges  that  in  its  motion  for  a  new 
trial  it  relied  upon  specific  errors,  and  that  "certain  of 
these  contentions"  were  held  sound  in  Lardner.  (Resp. 
Br.  p.  38.)  Respondent  does  not,  in  this  one-sentence 
declaration  nor  elsewhere  in  its  brief,  assert  that  any 
of  its  specifications  upheld  in  the  Lardner  decision  are 
applicable  to  Scott's  case  or  that  they  answer  any  of  appel- 
lant's contentions.  However,  we  shall  examine  the  motion 
for  new  trial  and  the  holdings  in  Lardner  to  determine 
whether  any  of  them  can  support  the  order  granting  a 
new  trial  in  Scott's  case. 

This  court,  in  the  Lardner  appeal,  specified  and  con- 
sidered five  points  (216  F.  2d  848-849).  The  first  two 
points  related  to  the  jury's  determination  that  Lardner's 
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employer  had  waived  any  breach.     Those  points  are  not 
appHcable   to   this   appeal,    because   the   jury    determined  I 
the  waiver  issue  against  plaintiff. 

This  court  in  Lardner  then  held,  citing  Board  of  Edu 
cation  v.  King,  82  Cal.  App.  2d  857,  to  the  contrary,  that : 
the  record  of  Lardner's  conviction  should  have  been  ad- 
mitted  (id.  p.  850),  and  that  it  was  ''unnecessary"   for 
the  trial  court  to  instruct  the  jury  that  Lardner's  "offense" 
involved    no    moral    turpitude.      But,    in    view    of    the : 
Slochower  holding,  that  "no  sinister  motive"  can  be  im 
puted  to  refusal  to  answer,  those  holdings  must  now  be  ; 
re-examined  and,  it  is  submitted,  cannot  now  be  applied 
In  any  event,  this  court's  discussion  in   Lardner  of   all  i 
questions  concerning  breach,  must  be  considered  as  this 
court  intended  them  to  be  considered,  as  dictum,  in  view 
of  the  court's  holding  that  "the  particular  crime  of  Lard- 
ner    .     .     .     should  be  held  moral  turpitude  as  a  matter 
of  law — not  on  the  hare  record  of  conviction,  but  on  the 
record  of  Lardner's  actions  before  the  Congressional  Com- 
mittee."    It  is  respectfully  submitted  that  this  holding  is 
inconsistent  with  Slochower  and  should  not  now  be  fol- 
lowed. 

The  only  other  point  discussed  in  the  case  was  the  evi- 
dence of  the  continued  use  of  Lardner's  name  on  motion 
pictures  he  had  written.  This  court  did  not  intimate  that 
this  admission  constituted  reversible  error.  Its  statement 
that  this  testimony  should  not  be  admitted  on  re-trial 
was  expressly  stated  to  be  based  upon  "this  court's  ruHng 
on  the  breach",  which,  as  we  have  argued,  should  no  longer 
be  held  to  be  the  law.  In  any  event,  since  the  re-trial  of 
Lardner  was  limited  to  the  question  of  waiver  only,  even 
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the caveat  concerning  that  evidence  can  have  no  applica- 
tion to  Scott's  case,  because  the  waiver  point  was  deter- 
mined in  favor  of  plaintiff. 

The  respondent's  specifications  of  grounds  for  the  new 
trial  contains  no  additional  point  supported  on  appeal. 
It  should  be  remembered  that  the  Lardner  appeal  involved 
the  two  fundamental  questions  of  waiver  and  breach.  What 
was  said  concerning  waiver  cannot  be  applicable  on  Scott's 
appeal;  what  was  said  concerning  breach  must,  it  is  re- 
spectfully submitted,  be  re-examined  in  the  light  of  Slo- 
chower  and  be  governed  by  the  decision  of  the  Supreme 
Court. 

(d)  No  Inference  Relevant  to  the  Alleged  Breach  of  Contract 
May  Be  Drawn  as  a  Matter  of  Law  From  Scott's  Failure 
H       to  Answer. 

Respondent,  compelled  to  accept  the  Slochower  decision, 
argues  that  "all  inferences  except  that  of  guilt  are  never- 
theless permissible"  (Resp.  Br.  p.  42)  and  cites  a  number 
of  California  decisions,  all  before  Slochower. 

Although  respondent  makes  the  general  statement,  it 
does  not  suggest  any  single  inference  which  might  have 
relevance  to  this  appeal,  other  than  the  admittedly  pro- 
scribed inference  of  guilt.  It  should  also  be  pointed  out 
that  drawing  inferences  is  clearly  a  fact  finding  function 
and  the  jury  has  determined  the  facts  concerning  breach 
in  favor  of  plaintiff.  No  court  should  undertake,  in  a 
jury  case,  to  substitute  its  inferences  of  fact  in  place  of 
a  jury's  verdict. 

i    A  brief  survey  of  the  decisions  will  demonstrate  that 
they  are  not  in  point. 


\ 
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Fross  V.  Wooton,  3  Cal.  2d  384,  did  not  involve  a  re- 
fusal to  testify  before  a  Congressional  Committee  nor  j 
even  a  refusal  to  testify  in  a  criminal  proceeding.  The 
case  involved  recovery  of  fraudulently  concealed  assets 
in  a  civil  proceeding  in  which  the  defendant  declined  to 
testify.  But  it  is  not  contended  here  that  Scott  declined 
to  testify  in  the  present  civil  action. 

As  in  Fross  v.  Wooton,  supra;  Spath  v.  Seager,  39  Cal. 
App.  2d  10,  was  a  civil  action;  but  in  that  case  no  one 
declined  to  testify.  The  reviewing  court  merely  said,  in 
passing,  that  the  plaintiff's  failure  to  testify  concerning 
an  issue  of  his  good  faith  was  a  tacit  admission  of  bad 
faith  (id.  p.  14).  The  decision  is  remote  from  anything 
on  this  appeal. 

In  re  Berman,  105  Cal.  App.  Z7,  holds  contrary  to 
respondent's  contention.  The  court  there  said:  'Tn  other 
words,  where  the  answer  does  have  the  tendency  to  crim- 
inate, it  can  make  no  difference  what  other  purpose  his 
silence  serves"  {id.  p.  50).  Stillman  Pond,  Inc.  v.  Wat- 
son, 115  Cal.  App.  2d  440,  does  not,  on  careful  reading, 
seem  to  have  any  relevance  to  the  contention  for  which 
it  was  cited,  other  than  a  reference  (at  p.  450)  that  "Mr. 
Wilhoff  did  not  testify  in  the  hearing  before  the  Com- 
missioner", a  fact  from  which  no  inference  appears  in  the 
opinion. 

People  V.  Richardson,  74  Cal.  App.  2d  528  (erroneously  ' 
cited  as  34  Cal.  App.  2d  528),  was  a  criminal  prosecution 
in  which  the  court  held  that,  although  no  inference  of  guilt 
of  the  offense  charged  could  be  drawn  by  reason  of  the 
claim  of  privilege,  an  instruction  to  this  effect  need  not 
be  given  if   there  is  evidence  of   flight   from   which  the 
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inference  of  defendant's  consciousness  of  guilt  could  be 
drawn   (id.  pp.   534-535). 

It  should  be  pointed  out  that  the  plaintiff  was  not  asked 
lany  question  in  the  case  below  which  he  declined  to  answer. 
Hf,  in  the  case  below,  respondent  had  asked  plaintiff  a  ques- 
tion which  plaintiff  had  declined  to  answer,  it  might  be 
fruitful  to  examine  the  pertinent  authorities.  But  the 
refusal  from  which  respondent  seeks  to  draw  inferences 
took  place  before  a  Congressional  Committee.  It  is  sub- 
mitted that  the  Slochower  decision  is  controlling. 

III. 
The  Trial  Court  Did  Not  Purport  to  Make  a  Finding 

of  Breach. 

Notwithstanding  the  prefix  to  the  Findings  of  Fact  and 
Conclusions  of  Law,  the  trial  court  made  it  plain  that  he 
treated  the  determination  of  breach  as  having  been  made 
for  him  by  this  court,  and  he  did  not  independently  find 
on  the  facts.  "Finding"  XI  specifically  says  so;  and  the 
!  learned  judge  on  re-trial  made  it  as  plain  as  language 
could  do.     [R.  129-130  quoted  at  App.  Op.  Br.  pp.  40-41.] 

I  Respondent's  answers  to  appellant's  contention  does 
'  no  more  than  to  re-state  the  trial  judge's  conclusion  of  law, 
that  is,  that  the  evidence  in  the  present  case  was  the  same 
as  that  in  Lardner,  and  the  trial  court  was  bound  by  "this 
court's  interpretation  of  similar  evidence  in  the  Lardner 
case."     (Resp.  Br.  p.  35.) 

We  have  shown  that  the  evidence  was  not  the  same. 

The  contracts  were  significantly  different.     And,  there  is 

no  basis  for  assuming  that  the  conduct,  gesture,  intonation, 

\  or  manner  of  the  two  men  as  witnesses  before  the  Con- 
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gressional  Committee  were  the  same.  Even  if  motive  were 
relevant,  it  cannot  be  said  their  motives  were  the  same 
as  a  matter  of  law.  We  have  also  contended  that  so 
personal  and  punitive  a  determination  as  moral  turpitude  ■ 
requires  individual  consideration.  To  impose  this  court's 
holding-  in  the  Lardner  appeal  to  Scott  would  be  as  un- 
warranted as  to  transfer  a  finding  of  guilt  in  a  criminal 
prosecution  from  one  defendant  to  another. 

But  even  if  the  evidence  were  identical  in  all  respects  si 
(which  it  is  not)  this  could  not  do  away  with  the  require 
ment   for   an   independently   determined   finding   of    fact. 
(F.  R.  C.  P.,  Rule  52(a);  "A  fair  compliance  with  this  , 
rule  is  mandatory",  Smith  u.  Dental  Products  Co.,   168  ' 
F.  2d  516;  Cafrits  v.  Koslow,  167  F.  2d  749.) 

Conclusion. 

Lawyers,  trial  courts,  and  intermediate  courts  of  review 
are  not  often  permitted  the  luxury  of  waiting  until  the 
Supreme  Court  has  spoken  on  a  difficult  problem.  In  1947, 
although  there  was  condemnation  of  the  Un-American 
Activities  Committee  from  responsible  sources  (including 
the  motion  picture  industry  itself)  Scott  and  his  counsel 
were  compelled  to  reach  a  decision  without  the  definitive 
guidance  of  the  court.  The  Committee's  subpoena  would 
not  wait.  But  Scott's  (and  his  counsel's)  prediction  of 
what  a  court  would  decide  was  wrong.  Not  until  several 
years  later  was  the  privilege  of  the  Fifth  Amendment 
made  secure  in  such  cases;  the  effect  of  the  First  Amend- 
ment as  a  limitation  on  the  powers  of  the  Committee  has 
not  yet  been  finally  decided. 

This  court,  too,  had  to  decide  at  least  two  appeals  in 
motion   picture    contract    cases,    arising    from    the    1947 
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nvestigation,  in  advance  of  guidance  from  the  Supreme 
Court.  The  Supreme  Court  has  now  indicated,  in  strong 
anguage,  a  point  of  view  concerning  refusal  to  disclose 
()olitical  affiliation  under  compulsion.  It  is  a  striking 
:ommentary  on  the  perception  of  juries  to  observe  that 
n  each  of  the  contract  cases  the  verdicts  have  absolved 
he  witnesses  of  iniquitous  motives,  exactly  as  the  Supreme 
Court  has  now  done. 

It  should  be  remembered  that  in  1947,  and  even  during 
the  period  of  the  most  intense  feelings  of  the  Cold  War, 
scholars  and  publicists  warned  against  some  aspects  of 
this  Committee.  Two  juries,  hearing  three  separate 
cases,  with  a  fullness,  accuracy  and  detail  seldom  ap- 
proached, absolved  the  witnesses  of  wrongdoing  at  least 
to  the  extent  of  enforcing  their  contract  rights. 

In  the  present  case,  the  trial  court,  acting  before  Slo- 
chower  and  believing  himself  bound  by  Cole,  set  aside 
the  jury's  verdict.  We  submit  that  action  was  founded 
Ion  an  erroneous  conception  of  the  law. 

i     The  judgment  should  be  reversed  with  directions  to  re- 
instate the  verdict  in  favor  of  plaintiff. 

Respectfully  submitted, 

Kenny  &  Cohn,  and 
Charles  J.  Katz, 
By  Morris  E.  Cohn, 

Attorneys  for  Appellant. 
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Adrian  Scott, 
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vs. 

RKO  Radio  Pictures,  a  corporation, 

Appellee. 


APPELLANT'S    PETITION    FOR    REHEARING, 


To  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit: 

Appellant  respectfully  asks  that  this  court  grant  a  re- 
hearing en  banc  upon  the  following  grounds: 

1.  This  is  a  diversity  case.  In  the  absence  of  de- 
clared state  law  or  policy,  the  United  States  courts 
have  no  power,  especially  as  against  a  jury  verdict, 
to  declare  conduct  to  constitute  moral  turpitude  as  a 
matter  of  law. 

2.  A  challenge  to  the  authority  of  public  officials 
has  never  in  the  history  of  the  United  States  been 

P  held  to  be  vile,  depraved,  or  base  conduct.  If  a 
change  in  American  traditions  is  to  come  about,  it 
should  not  be  imposed  by  a  court  as  against  a  jury 
verdict. 
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3.  It  is  not  a  "discredit"  to  the  law  to  reach  ai 
conclusion  different  from  the  conclusion  reached  inj 
an  earlier  case.  Fresh  reconsideration  and  the  ac-  j 
knowledgement  of  change  are  marks  of  great  stature,  j 
and  are  in  the  course  of  the  best  traditions  of  the! 
Supreme  Court  of  the  United  States.  | 

4.  On  January  21,  1957,  the  Supreme  Court  of, 
the  United  States  granted  ceriorari  in  the  decision  inij 
Wilson  V.  Loeufs  Inc.,  142  A.  C.  A.  191,  a  decision! 
which  had  sustained  a  demurrer  against  an  action! 
founded  on  the  alleged  concerted  activity  of  motions 
picture  producers  to  "blacklist"  persons  who  refused] 
to  answer  questions  before  the  House  Committee  onij 
Un-American  Activities.  This  order  implements,  it  I 
is  submitted,  the  change  in  attitude  of  the  Supreme  ! 
court  evidenced  by  the  Slochower  decision  (350  U.  S.  ' 
551),  and  urgently  suggests  reconsideration  of  the  ; 
Lardner  and  Cole  decisions  relied  on  by  this  court  \ 
in  its  judgment  of  affirmance. 

Introduction. 

Appellant  failed  in  his  former  briefs  to  evaluate  the  \ 
significance  of  the  announced  principle  that  refusal  to  an- 
swer the  Committee's  questions  constituted  moral  turpi- 
tude as  a  matter  of  law;  and  failed  to  present  for  this 
court's  consideration  the  consequences  of  the  fact  that 
this  case  wa^  commenced  in  the  Superior  Court  of  the 
State  of  California  [R.,  Vol.  I,  p.  3],  that  the  case  is  in 
the  United  States  courts  only  by  reason  of  diversity.  Cali- 
fornia courts  are  extremely  reluctant,  and  have  custom- 
arily refused,  to  declare  public  poHcy  in  the  absence  of  a 
legislative  act.  The  decision  of  this  court  that  refusal  to 
answer  constituted  moral  turpitude  as  a  matter  of  law  is 
a  declaration  of  a  public  concept  of  morals,  and  it  is  sub- 
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mitted  is  beyond  the  power  of  the  United  States  court 
in  a  diversity  case. 

The  decision  of  the  Supreme  Court  of  the  United  States 
to  grant  certiorari  in  Wilson  v.  Loeu/s,  supra,  could  not, 
of  course,  have  been  known  to  anyone  prior  to  January 
21,  1957,  although  appellant  has  urged  that  the  Slochower 
decision  requires  overruling  Cole  and  Lardner.  How- 
ever that  may  be,  in  the  light  of  the  present  stature  of 
the  Wilson  case,  this  court  should  reconsider  its  judgment 
in  the  present  case. 

The  remaining  point  here  urged  considers  the  merits 
of  the  court's  decision.  The  first,  the  tradition  of  quo 
warranto  addressed  to  government  by  a  citizen — is  a  dif- 
ferent aspect  of  the  fundamental  argument  previously 
made,  that  Scott's  conduct  in  peacefully  seeking  a  deter- 
mination of  the  Committee's  power,  though  made  at  his 
hazard,  cannot  be  against  public  morals. 

The  final  point  here  urged  comes  into  the  case  for  the 
first  time  with  this  court's  opinion,  by  reason  of  the 
statement  that  "An  opposite  result  in  two  companion  cases 
so  nearly  alike  would  discredit  the  law."  Consistency  in 
decisions  should  derive  from  the  internal  principle  of  jus- 
tice; the  search  for  consistency  cannot  justify  a  sameness 
if  the  first  judgment  was  erroneous.  The  growth,  adapta- 
bility, and  standards  of  American  jurisprudence  depend 
on  a  consistent  reshaping  of  particular  decisions  to  funda- 
mental principles  of  justice,  even  if  a  given  result  over- 
turns an  earlier  decision. 

We  should  also  point  out  that  the  judgment  of  this 
court  does  not  notice  the  principal  argument  made  by  ap- 
pellant, that  the  Cole  and  Lardner  decisions  are  incon- 
sistent with  Slochozver  and  must  be  deemed  overruled,  and 
that  the  determination  of  public  morals  is  a  question  of 
fact. 


I. 

A  United  States  Court  Does  Not  Have  the  Power,  in 
a  Diversity  Case,  to  Declare  Public  Morals  as 
Against  the  Verdict  of  a  Jury. 

No  decision  of  any  court  of  the  State  of  California  has 
been  cited,  and  we  have  been  unable  to  find  any,  which 
holds  or  even  says  that  contempt  of  Congress  constitutes 
moral  turpitude.  No  statute  or  other  official  declaration 
of  public  poHcy  so  characterizes  a  refusal  to  answer. 

The  decision  of  the  District  Court  of  Appeal  in  County 
of  San  Bernardino  v.  Creamery  Co.,  103  Cal.  App.  367, 
quotes  from  6  Cal.  Jur.  at  page  1099  as  follows: 

"The  policy  of  the  state  can  be  ascertained  only  by 
reference  to  the  constitution  and  laws  passed  under 
it,  or  which  is  the  same  thing,  to  the  principles  under- 
lying and  recognized  by  the  constitution  and  laws. 
Courts  are  apt  to  encroach  upon  the  domain  of  the 
law-making  branch  of  the  government  if  they  char- 
acterize a  transaction  as  invalid  because  contrary  to 
public  policy,  unless  the  transaction  contravenes  some 
positive  statute  or  some  well  established  rule  of  law." 
(P.  373.) 

See  also  discussion  in 

Maryland  Casualty  Co.  v.  Fidelity  Co.,  71  Cal.  App. 
492  at  497. 

Diversity  jurisdiction  must  follow  state  law  and  policy. 
(Angel  v.  Bullington,  330  U.  S.  183,  192  (1947).) 

"The  question,  what  is  the  public  policy  of  a  State, 
and  what  is  contrary  to  it,  if  inquired  into  beyond 
these  limits  (the  Constitution  and  laws  and  judicial 
decisions  made  known  to  us)  will  be  found  to  be 
one  of  great  vagueness  and  uncertainty,  and  to  in- 
volve discussions  which  scarcely  come  within  the  range 
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of  judicial  duty  and  functions  and  upon  which  men 
may  and  will  complexionally  differ.  *  *  *  \Ye 
disclaim  any  right  to  enter  upon  such  examination, 
beyond  what  the  State  Constitutions,  and  laws,  and 
decisions  necessarily  bring  before  us." 

Story,  J.,  in  Vidal  v.  Girard,  2  How.  127,  198,  11 
L.  Ed.  205,  234  (1844). 

The  Lardner  decision  and  the  opinion  in  the  present 
j  case  hold  that  refusal  to  answer  the  Committee's  question 
I  constitutes  moral  turpitude  as  a  matter  of  law.  Such  a 
declaration  would  seem  beyond  the  powers  of  a  United 
States  court  to  make ;  and  the  fact  that  it  is  against  a 
jury's  verdict  underscores  the  point  here  argued :  if  a 
jury  of  the  state's  citizens  says,  as  a  matter  of  fact,  that 
the  conduct  was  not  offensive  to  public  morals,  does  it 
not  appear  to  be  beyond  the  rightful  powers  of  a  United 
States  court  to  hold  the  contrary  as  a  matter  of  law? 

Appellant  has  contended  that  the  determination  of  public 
morals  is  a  question  of  fact  (see  Sinclair  v.  United  States, 
279  U.  S.  633,  and  United  States  v.  Murdoch,  290  U.  S. 
389,  at  397;  App.  Op.  Br.  pp.  33  et  seq.).  But  even  if 
it  be  within  the  powers  of  the  State  Legislature  to  define 
moral  turpitude;  and  even  if  in  the  absence  of  a  legis- 
lative declaration,  a  state  court  could  in  such  a  case  hold 
such  conduct  to  constitute  moral  turpitude ;  it  would  never- 
theless appear  to  be  beyond  the  power  of  a  United  States 
court,  particularly  in  overturning  the  jury's  verdict,  to 
initiate  a  state's  public  policy  in  the  matter  of  morals. 

The  exigencies  of  a  petition  for  rehearing  have  not  per- 
mitted complete  development  of  this  point.  We  submit 
the  point  demonstrates  the  necessity  for  fuller  research 
and  study  and  for  mature  deliberation. 


11. 

American  Tradition  Has  Encouraged  Private  Chal- 
lenge of  Official  Authority;  to  Brand  Such  an  At- 
tempt as  Moral  Turpitude  as  a  Matter  of  Law 
Is  Error. 

Submission  to  excessive  authority,  without  challenge, 
is  in  the  deepest  sense  unAmerican. 

"The  doctrine  of  non-resistance  against  arbitrary  power 
and  oppression,  is  absurd,  slavish  and  destructive  of  the 
good  and  happiness  of  mankind"  (Art.  V,  Declaration  of 
Rights,  Constitution  of  Maryland,  1776,  American  Char- 
ters, Constitutions  and  Organic  Laws,  Government  Print- 
ing Office,  1909,  p.  1647).  From  the  time  of  the  Ameri- 
can colonies,  through  Samuel  Adams  {"On  Resistance  to 
Tyranny") ,  Henry  Thoreau  {''Civil  Disobedience"),  the 
American  Quakers,  to  the  present  day  (Maury  Maverick, 
"Blood  and  Ink"),  the  best  American  tradition  has  en- 
couraged and  even  ennobled  peaceful  protest  against  ques- 
tioned excesses. 

While  acquiescence  may  make  life  easier  for  the  mo- 
ment, in  the  long  run  the  presumed  goals  of  a  democracy 
and  the  best  aims  of  society  are  not  served  by  silence.  Just 
government  acquires  authority  not  by  power  but  by  esteem, 
and  esteem  is  not  won  by  imprisonment  as  the  price  of  in- 
dignation. 

For  these  reasons,  the  right  to  challenge,  to  test  by 
lawful  means,  the  felt  abuses  of  government  have  been 
deservedly  held  high  in  the  opinion  of  the  American  com- 
munity. True,  the  challenger  must  incur  the  risk  of  be- 
ing wrong,  and  must  pay,  if  he  is  wrong,  for  a  miscalcu- 
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lation.  But  this  is  not  to  say  that  his  challenge  constitutes 
immoral  conduct  or  that  it  is  offensive  to  public  conven- 
Itions. 

In  any  event,  it  would  appear  to  be  a  determination 
jl  which  any  government  agency,  including  a  court,  should 
approach   with   extreme   delicacy,   and   should,   it   is   sub- 
mitted, be  avoided  if  a  body  of  the  citizenry  has  determined 
j  to  the  contrary.    If  the  public,  as  represented  by  the  jury, 
has  found  nothing  offensive  to  public  morals  in  Scott's 
making  such  a  challenge,  we  respectfully  insist  that  it  is 
error  for  a  court  to  declare  as  a  matter  of  law  that  such 
I  a  challenge  is  offensive  to  public  morals. 

III. 
The  Cole  and  Lardner  Decisions  Should  Be  Recog- 
nized as  Having  Been  Overruled  by  Slochower. 

Overturning  precedent,  when  reconsideration  or  inter- 
vening circumstances  require,  far  from  discrediting  the 
law,  is  its  very  life.  Indeed,  the  practice  of  overturning 
precedent  is  itself  not  without  precedent,  but  on  the  con- 
trary, is  amply  documented  by  the  greatest  tribunal  in 
the  history  of  civilization  (see,  e.  g.,  W.  Va.  State  Bd. 
of  Ed.  V.  Barnette,  319  U.  S.  624;  Pollock  v.  Farmers' 
Loan  &  Tr.  Co.,  157  U.  S.  429;  Girouard  v.  United  States, 
328  U.  S.  62;  Hehering  v.  Hallock,  309  U.  S.  106). 

We  respectfully  urge  that  the  Cole  and  Lardner  deci- 
sions were  erroneous,  and  have  in  any  event  been  over- 
ruled by  Slochower.  If  the  court  is  persuaded  of  the 
foregoing,  a  frank  avowal  would  be  a  credit  to  the  ad- 
ministration of  justice,  not  a  discredit. 
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IV. 
The  Granting  of  Certiorari  in  Wilson  v.  Loew's,  Supra, 
Supports  a  Reconsideration  of  the  Instant  Judg- 
ment. 

It  is,  of  course,  too  early  to  predict  the  ultimate  deci- 
sion in  Wilson  v.  Loeufs.  However,  in  view  of  the  fact 
that  the  case  went  up  on  demurrer  and  dealt  with  the  eco- 
nomic boycott  of  those  who  refused  to  answer  the  Com- 
mittee's questions,  it  is  not  too  much  to  say  that  the  action 
of  the  Supreme  Court  in  granting  certiorari  is  another 
step  in  the  direction  indicated  by  Slochower,  and  away 
from  the  Cole  and  Lardner  decisions  of  this  court. 

Conclusion. 

The  contract  cases,  of  which  the  present  case  is  one, 
arose  from  a  wish  on  the  part  of  the  motion  picture  in- 
dustry, employers  and  employees  alike,  to  determine  by 
judicial  means  whether  certain  conduct  of  a  Committee 
of  Congress  was  within  its  powers.  Hundreds,  perhaps 
thousands,  have  suffered  uprooting  of  their  economic  lives 
in  the  intervening  years.  Whatever  may  be  said  about 
some  of  the  participants  in  that  ordeal, — employers  and 
employees  aHke, — the  quality  of  justice  to  be  adminis- 
tered in  these  cases  should  not  be  diluted  or  stinted  one 
whit.  The  dignity  of  the  law  does  not  permit  lowering 
by  reason  of  the  stature  of  the  accused  or  the  iniquity 
of  the  accusation. 

The  time  has  now  come  to  say  that  peaceable  challenge, 
even  though  mistaken,  is  not  immoral  or  offensive  or  con- 
trary to  American  traditions. 


We  respectfully  request  that  the  petition  for  hearing  be 
janted. 

Kenny  &  Cohn  and 
Charles  J.  Katz, 

By   Robert   W.   Kenny, 

Attorneys  for  Appellant. 


Certificate  of  Counsel. 

We  are  attorneys  for  the  appellant.  It  is  our  judgment 
that  this  Petition  for  Rehearing  is  well  founded  and  not 
interposed  for  delay. 

Robert  W.  Kenny. 

Morris  E.  Cohn. 
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No.  14,993 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


William  Berryhill, 

Appellant, 

vs. 

Pacific  Far  East  Line,  Inc.,  a  Corpo- 
ration, 

Appellee. 


Appeal  from  the  United  States  District  Court  for 

the  Northern  District  of  California, 

Southern  Division. 

BRIEF  OF  APPELLANT. 


STATEMENT  OF  JURISDICTION. 

The  appellant,  a  marine  machinist's  helper,  sued 
the  appellee  in  the  Superior  Court  of  California,  in 
and  for  the  City  and  County  of  San  Francisco,  to 
recover  damages  for  personal  injuries  sustained  by 
appellant  when  a  grinding  wheel  shattered  while  he 
was  engaged  in  his  work  aboard  a  vessel  owned  and 
operated  by  the  appellee.  The  appellee  removed  the 
action  to  the  United  States  District  Court  of  the 
Northern  District   of  California,   Southern  Division 


(Certified  File  of  Record  on  Appeal),  pursuant  to 
Title  28  USCA  Section  1332,  for  diversity  of  citizen- 
ship. Thereafter,  appellant  filed  an  amended  com- 
plaint (Tr.  3)  to  which  the  appellee  answered  (Tr. 
8).  Appellee's  interrogatories  (Tr.  15)  were  answered 
(Tr.  16).  Appellee's  motion  for  judgment  on  the 
pleadings  (Tr.  20),  was  granted  (Tr.  22,  24),  and  this 
appeal  was  then  taken  (Tr.  25). 


JURISDICTION  OF  THE  DISTRICT  COURT, 

The  jurisdiction  of  the  District  Court  is  granted 
by  the  provisions  of  Title  28  USCA  Sec.  1332, 
which  vests  jurisdiction  in  the  United  States  Dis- 
trict Courts  of  all  civil  actions  where  the  amount  in 
controversy  exceeds  $3000  and  is  between  citizens 
of  different  states. 


JURISDICTION  OF  THE  COURT  OF  APPEALS. 

The  jurisdiction  of  this  Court  is  granted  by  the 
provisions  of  Title  28  USCA  Sec.  1291,  which  gives 
to  the  Court  of  Appeals  jurisdiction  of  all  appeals 
from  final  decrees  of  District  Courts. 


STATEMENT  OF  THE  CASE. 
The   facts   are    disclosed   by   appellant's    amended 
complaint  (Tr.  3-7),  and  his  answers  to  interrogatories 
(Tr.  16-20). 


On  December  20, 1953,  the  SS.  FLYING  DRAGON, 
a  sea-going  vessel  owned  and  operated  by  the  appellee, 
|was  docked  for  repairs  in  the  County  of  Alameda, 
State  of  California.  The  repairs  were  to  be  made  by 
Todd  Shipyards  Corporation  (hereinafter  referred 
,to  as  Todd),  pursuant  to  a  contract  entered  into  be- 
jtween  Todd  and  the  appellee.  On  that  day,  appellant, 
who  was  employed  by  Todd  as  a  marine  machinist's 
helper,  was  sent  aboard  the  vessel,  together  with  other 
Todd  employees,  to  make  the  contracted  for  repairs, 
which  were  necessary  for  the  ship  to  continue  in  the 
business  of  carrying  cargo.  About  10:30  A.M.,  that 
day,  appellant  was  assisting  one  Vincent  Solar,  a 
marine  machinist  in  the  employ  of  Todd,  to  grind  the 
; vessel's  shaft  key  way  under  the  contract  for  repairs. 
In  doing  this  repair  work.  Solar  used  a  grinding  tool 
to  which  was  affixed  one  of  several  available  grinding 
wheels.  The  grinding  tool  itself  was  furnished  by 
Todd  and  brought  aboard  the  vessel  by  Solar;  the 
grinding  wheels  were  on  the  vessel  when  appellant 
and  Solar  reported  aboard  for  work,  having  appar- 
ently been  left  there  by  machinists  who  worked  the 
preceding  work  shift. 

While  Solar  was  grinding  the  shaft  keyway  with  ap- 
.pellant  assisting,  the  grinding  wheel,  affixed  to  the 
grinder,  exploded  and  shattered.    Fragments  of  the 
wheel  struck  and  injured  the  appellant. 

Appellant's  complaint  (Tr.  3-7),  as  particularized 
by  his  answers  to  interrogatories  (Tr.  16-20),  al- 
leges that  his  injuries  were  directly  and  proximately 
caused  by  appellee's  failure  to  furnish  him  with  safe 
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and  seaworthy  tools  with  which  to  perforin  his  work 
— specifically,  the  grinding  wheel  was  alleged  to  be 
unseaworthy. 


SPECIFICATION  OF  ERRORS. 

Appellant's   specification   of   errors   are   set  forth 
in  his  Statement  of  Points  (Tr.  28)  : 

(1)  The  Court  erred  in  granting  appellee's  mo- 
tion for  judgment  on  the  pleadings. 

(2)  The  Court  erred  in  holding  that  the  ap- 
pellant is  not  one  to  whom  the  doctrine  of 
seaworthiness  extends. 


SUMMARY  OF  ARGUMENT. 
An  employee  of  an  independent  contractor  who 
performs  ship's  service  aboard  ship,  with  the  ship- 
owner's consent  or  by  his  arrangement,  is  protected 
by  the  shipowner's  traditional  warranty  of  seaworthi- 
ness. The  warranty  of  seaworthiness  extends  to  the 
tools  and  equipment  which  are  used  to  service  the 
vessel.  The  shipowner  cannot  evade  his  warranty  of 
seaworthy  tools  and  equipment  by  arranging  to  have 
such  tools  and  equipment  furnished  by  an  independent 
contracting  employer  of  a  shoreside  worker. 


5 


ARGUMENT. 
In  sustaining  appellee's  motion  for  judgment  on 
16  pleadings,  the  Court  stated  that  the  "extension 
f  the   doctrine    (unseaworthiness)    to   a   shore  side 
pachinist   injured   while   working   on  a   vessel   dry- 
locked  for  major  repairs"  (Tr.  23),  did  not  apply. 

I  The  Court  below  did  not  indicate  which  factual 
lircumstance  was  decisive  upon  the  ruling  upon  the 
Inotion  for  judgment  on  the  pleadings.  Consequently 
(t  is  necessary  to  consider  the  component  facts  in 
!:his  case  in  relation  to  the  applicable  law. 


EMPLOYEES  OF  INDEPENDENT  CONTRACTORS  WHO  WORK  IN 
THE  SERVICE  OF  AND  ABOARD  A  SHIP,  WITH  THE  SHIP- 
OWNER'S CONSENT  OR  BY  HIS  ARRANGEMENT,  ARE  COV- 
ERED BY  THE  SHIPOWNER'S  TRADITIONAL  WARRANTY 
OF  SEAWORTHINESS. 

The  right  of  crew  members  to  be  furnished  a  sea- 
I  worthy  vessel,   equipment,   tools   and  gear,   was   ex- 
tended to  cover  shore  side  workers  in  the  landmark 
case  of  Seas  Shipping  Company  v.  Sieracki,  328  U.S. 
85,  90  L.Ed.  1099  (1946). 

In  Sieracki,  a  stevedore,  an  employee  of  an  inde- 
pendent contractor,  was  injured  while  loading  cargo 
aboard  a  ship,  when  the  shackle  which  supported  the 
boom  used  in  the  loading  operation,  broke  at  its 
crown,  causing  the  boom  and  tackle  to  fall  upon  the 
stevedore.  The  trial  Court  found  that  the  shackle 
had  a  latent  defect  and  absolved  the  defendant-ship- 
owner of  negligence.  The  United  States  Court  of  Ap- 


peals  for  the  Third  Circuit  reversed  and  held  the 
shipowner  liable  for  a  breach  of  the  warranty  of 
seaworthiness,  finding  that  the  shackle  used  was  un- 
seaworthy,  149  F.  2d  98  (1945). 

The  Supreme  Court  (328  U.S.  at  page  95),  in 
affirming  the  decision  of  the  Court  of  Appeals, 
stated: 

' '  On  principle  we  agree  with  the  Court  of  Appeals 
that  this  policy  (warranty  of  seaworthiness)  is 
not  confined  to  seamen  who  perform  the  ship's 
service  under  immediate  hire  to  the  owner,  but 
extends  to  those  who  render  it  with  his  consent, 
or  by  his  arrangement.  All  the  considerations 
which  gave  birth  to  the  liability  and  have  shaped 
its  absolute  character  dictate  that  the  owner 
should  not  be  free  to  nullify  it  by  parcelling  out 
his  operations  to  intermediary  employers  whose 
sole  business  is  to  take  over  portions  of  the  ship's 
work  or  by  other  devices  which  would  strip  the 
men  performing  its  service  of  their  historic  pro- 
tection." 

In  Sieracki  therefore,  the  Supreme  Court  extended 
the  shipowner's  warranty  that  the  vessel,  its  equip- 
ment, tools  and  gear,  is  seaworthy,  to  an  employee  of 
an  intermediary  employer,  if  such  employee  performs 
''portions  of  the  ship's  work"  with  the  shipowner's 
''consent  or  by  his  arrangement."  M 

The  doctrine  of  the  Sieracki  case  is  not  limited  to 
longshoremen   or   stevedores   engaged   in   loading  or 
unloading  cargo.   It  extends  to  all  workers  who  meet  j 
the  test  established  by  the  Supreme  Court.  An  attempt 
to    limit    Sieracki   to    longshoremen    and    stevedores 
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engaged  in  loading  and  unloading  the  ship's  cargo, 
was  rejected  by  the  Supreme  Court  in  Pope  and  Tal- 
pott,  Inc.  V.  Hawn,  346  U.S.  406,  98  L.  Ed.  143  (1953). 

Hawn,  an  employee  of  an  independent  contractor, 
was  sent  aboard  the  vessel  to  repair  certain  equip- 
ment used  in  loading  operations.  He  was  to  adjust 
certain  feeders  used  to  load  the  vessel  with  grain. 
He  was  injured  by  falling  into  the  hold  of  the  vessel 
through  an  uncovered  hatch.  In  rejecting  the  argu- 
ment that  the  Sieracki  doctrine  was  inapplicable  to 
a  repairman  employed  by  an  independent  contractor, 
the  Supreme  Court  stated  at  pages  412  and  413: 

"We  are  asked,  however,  to  distinguish  this  case 
from  our  holding  there  (the  Sieracki  Case).  It 
is  pointed  out  that  Sieracki  was  a.  'stevedore'. 
Hawn  was  not.  And  Hawn  was  not  loading  the 
vessel.  On  these  grounds,  we  are  asked  to  deny 
Hawn  the  protection  we  held  the  law  gave 
Sieracki.  These  slight  differences  in  fact  cannot 
fairly  justify  the  distinction  urged  as  between 
the  two  cases.  Sieracki 's  legal  protection  was 
not  based  on  the  name  '  stevedore '  but  on  the  type 
of  work  he  did  and  its  relationship  to  the  ship 
and  to  the  historic  doctrine  of  seaworthiness. 
The  ship  on  which  Hawn  was  hurt  was  being 
loaded  when  the  grain  loading  equipment  de- 
veloped a  slight  defect.  Hawn  was  put  to  work 
on  it  so  that  the  loading  could  go  on  at  once. 
There  he  was  hurt.  His  need  for  protection  from 
unseaworthiness  was  neither  more  nor  less  than 
that  of  the  stevedores  then  working  with  him  on 
the  ship  or  of  seamen  who  had  been  or  were  about 
to  go  on  a  voyage.  All  were  subjected  to  the  same 
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danger.  All  were  entitled  to  like  treatment  under 
the  law." 

Sieracki  and  Hawn  were  recently  applied  to  a 
shoreside  worker  whose  duties  were  analogous  to  the 
work  performed  by  the  instant  appellant.  In  ToiTes 
V.  The  Kastor,  et  al,  227  F.  2d  664  (C.A.  2,  1955), 
Torres,  an  employee  of  an  independent  contractor, 
was  injured  while  working  aboard  the  vessel  pur- 
suant to  a  contract  of  repairs  between  his  employer 
and  the  vessel  owner.  Torres  sued  the  shipowner 
whose  contract  with  libelant's  employer  required 
the  latter  to  clean  the  vessel  of  debris  which  followed 
the  transportation  of  a  cargo  of  loose  pitch,  and  to 
make  the  vessel  ready  for  general  cargo.  While  clean- 
ing the  vessel,  libelant's  eyes  were  injured  by  the 
vessel  owner's  failure  to  supply  libelant  with  a  sea- 
worthy place  to  work.  In  af&rming  judgment  for 
libelant,  the  Court  recognized  that  the  vessel  owner's 
duty  to  provide  a  safe  place  to  work  and  a  sea- 
worthy vessel  are  '^  obligations  now  reaching  to  shore- 
workers  making  repairs  on  a  vessel"  (Torres  v.  The 
Kastor,  et  al.,  supra,  at  page  665). 

Appellant  herein  was  a  marine  machinist's  helper, 
performing  repairs  aboard  appellee's  vessel.  He  wai 
'' actually  working  in  the  vessel  in  the  repair  of  its 
shaft  key  way  and  was  rendering  services  necessary 
in  the  ship's  business  of  carrying  cargo"  (Tr.  4,  Com- 
plaint, paragraph  TV).  Appellant's  work,  like  the 
work  of  Hawn  and  Torres^  both  supra,  was  a  neces- 
sary step  to  make  the  vessel  ready  in  all  its  parts  and 
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appurtenances,  for  the  stowage  and  transportation  of 
cargo.  Like  Hawn  and  Torres,  appellant,  while  so 
engaged  in  ship's  work,  was  entitled  to  be  furnished 
with  a  safe  and  seaworthy  vessel,  equipment,  tools 
land  gear. 


iTHE  SHIPOWNER'S  WARRANTY  OF  SEAWORTHINESS  IN- 
CLUDES TOOLS  AND  APPLIANCES  USED  IN  THE  PERFORM- 
ANCE OF  SHIP'S  SERVICE. 

It  is  well  established  that  tools  and  appliances  used 
aboard  a  ship  in  its  service  are  warranted  seaworthy 
by  the  shipowner.  MaJinich  v.  Southern  Steamship 
Co.,  321  U.S.  96,  88  L.Ed  561  (1944). 

In  the  instant  case,  the  unseaworthy  appliance  was 
a  grinding  wheel.  It  was  being  used  to  repair  and 
maintain  the  vessel  and  to  make  her  ready  to  sail. 
There  can  be  no  question  that  if  a  seaman  on  ship's 
articles,  while  working  in  the  machine  shop,  which  is 
part  of  the  engine  room  aboard  a  vessel,  had  been  in- 
jured while  using  a  defective  grinder  and  wheel 
aboard  ship,  he  would  be  entitled  to  indemnity  for  his 
injuries.  Since  appellant  was  engaged  in  the  repair 
of  ship's  gear  he  is  entitled  to  the  same  warranty  of 
seaworthiness  of  appliances,  applicable  to  a  seaman. 
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THE  SHIPOWNER  CANNOT  ESCAPE  HIS  OBLIGATION  TO  FUR-  \ 
NISH  SEAWORTHY  TOOLS  TO  SHORESEDE  WORKERS  . 
MERELY  BY  ARRANGING  TO  HAVE  SUCH  TOOLS  FUR-  : 
NISHED  BY  THE  INDEPENDENT  CONTRACTING  EMPLOYER  l) 
OF  THE  SHORESIDE  WORKERS.  vi 

It  is  well  settled  that  a  shipowner  cannot  escape  i 
his  warranty  of  seaworthiness  by  having  equipment  i 
and  gear  necessary  to  perform  the  ship's  service,  sup-  <; 
plied  by  an  independent  contractor. 

In  Petterson  v.  Alaska  Steamship  Company,  205  ' 
F2d  478,  (CA-9,  1953),  this  Court  held  that  the  de- 
fendant  shipowner   was   responsible   for   the   unsea- 
worthiness of  equipment  brought  aboard  its  vessel  by  \ 
the  independent  contractor  in  furtherance  of  the  ship's  - 
work  to  be  performed  by  the  contractor.  In  Petterson, 
a  stevedore  was  injured  when  a  snatch  block  which 
was  brought  aboard  by  his   employer,   broke.     The 
District   Court  denied  recovery  because  it  was  not 
shown  that  the  block  belonged  to  the  ship  nor  that  tf 
it  was  part  of  its  equipment.    Plaintiff  contended  that 
liability  should  be  imposed,  even  though  the  equipment 
belonged  to  his  employer  and  was  not  part  of  the 
ship's  equipment.    The  trial  Court  rejected  this  con- 
tention, on  the  ground  that  the  Sieracki  case  did  not 
go  so  far,  even  though  the  Court  found  that  the  block 
was  used  in  a  ''customary  and  usual  manner"  in  that 
it  was  "of  a  type  ordinarily  customarily  used  and 
proper  for  the  use  to  which  it  was  put  upon  the 
location  in  question."    This  Court  accepted  the  trial 
Court's  finding  of  fact  regarding  the  condition  and  use 
of  the  block,  but  nevertheless  held  that  since  the  block] 
would  not  have  broken  unless  it  was  defective,  it  was,i 
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herefore,  imseaworthy.     It  reversed  the  trial  Court 
dth  instructions  for  further  proceedings  for  a  de- 
irmination  of  damages.    Upon  application  of  Alaska 
Iteamship  Company,  the  Supreme  Court  granted  cer- 
iorari,  and  in  a  per  curiam  opinion,  Alaska  Steam- 
hip  Company  v.  Petterson,  347  U.S.  396,  74  S.Ct. 
^01    (1954),    affirmed    the    decision    of    this    Court, 
iting  as  authority  the  Sieracki  and  Hawn  cases.    The 
lignificance  of  this  decision  and  its  applicability  to 
he  instant  case  is  underscored  by  the  dissent  of  Mr. 
fustice  Burton  with  which  Mr.  Justice  Frankfurter 
md  Mr.  Justice  Jackson  joined.    The  dissent  conceded 
;hat  the  effect  of  the  action  by  the  majority  was  to 
require  the  shipowner  to  warrant  the  seaworthiness 
)f  equipment  owned  and  used  aboard  the  ship  by  the 
Oidependent   contractor   in   furtherance   of   the   con- 
tracted work. 

The  latest  case  in  the  Supreme  Court,  Bogers  v. 
U.  S.  Lines  Co.,  347  U.S.  984,  74  S.Ct.  849  (1954), 
reaffirmed  the  principles  of  law  beginning  with 
Sieracki.  The  Court  dispelled  any  doubt  as  to  the 
implication  of  Petterson,  by  holding  that  the  doctrine 
of  seaworthiness  extends  to  equipment  used  in  the 
service  of  the  vessel  no  matter  by  whom  furnished. 

Rogers  was  a  stevedore  employed  by  an  independent 
contractor  who  was  sent  aboard  one  of  the  defendant's 
vessels  to  assist  in  loading  cargo.  His  employer,  the 
independent  contractor,  furnished  a  runner  to  be  used 
on  one  of  the  vessel's  winches  for  imloading  purposes. 
j  This  runner  was  defective  and  caused  Rogers  to  be 
injured.    The  Court  of  Appeals  for  the  Third  Circuit, 
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denied  plaintiff  recovery,  as  the  evidence  indicated 
that  the  unseaworthy  runner  was  not  furnished  by  the 
shipowner  but  rather  by  the  independent  contractor, 
205  F2d  57  (CA-3,  1954).  The  Supreme  Court  in 
granting  certiorari,  underscored  the  effect  of  its  de- 
cision in  the  Petterson  case  by  its  brevity  in  deciding 
as  follows: 

"June  1,  1954.  Per  Curiam.  The  petition  for 
writ  of  certiorari  granted  and  the  judgment  is  re- 
versed." 


CONCLUSION. 

The  order  below  should  be  reversed. 

Dated,  San  Francisco,  California, 
May  9, 1956. 

Respectfully  submitted, 

Darwin,  Peckham  &  Warren, 
Attorneys  for  Appellant. 
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No.  14,993 
In  the 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


William  Berryhill, 

Appellant, 

vs. 

Pacific  Far  East  Line,  Inc.,  a  corpora- 
tion. 

Appellee. 


Brief  for  Appellee 

Appeal  From  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern  Division 


FACTS 

Appellant,  William  Berryhill,  a  marine  machinist,  was 
employed  by  Todd  Shipyards  Corporation.  Appellee,  Pacific 
Far  East  Line,  as  operator  of  the  steamship  Flying  Dragon, 
contracted  with  Todd  to  accomplish  certain  major  repairs 
on  the  Flying  Dragon,  and  for  this  purpose  delivered  the 
vessel  to  Todd's  shipyard,  Alameda,  California,  where  it 
was  placed  in  drydock.  Todd  sent  three  of  its  night-shift 
employees,  including  appellant  on  board  the  vessel,  where 
they  commenced  work  with  a  portable  grinder  and  grinding 
wheel.  Both  were  owned  and  furnished  by  Todd.  While 
appellant  was  grinding  on  the  vessel's  main  shaft  pursuant 
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to  Todd's  instructions,  the  grinding  wheel,  for  reasons 
unknown,  suddenly  flew  apart,  injuring  ajjpellant. 

As  specifically  set  forth  in  his  Brief  (pages  3-4),  appel- 
lant claims  damages  solely  on  the  theory  that  appellee  as 
operator  of  the  vessel  must  be  held  to  have  warranted  the 
seaworthiness  of  the  grinding  wheel. 

Appellant  did  not  allege  that  appellee  negligently  failed 
to  provide  him  a  safe  place  to  work  or  with  safe  tools.  In 
fact,  there  is  no  suggestion  that  appellee  could  have  pre- 
vented this  injury.  Appellant's  theory  of  recovery  hangs 
entirely  on  the  premise  that  the  shipowner  warrants  the 
seaworthiness  of  tools  belonging  to  and  used  by  a  drydock 
owner  to  make  major  repairs,  acting  as  an  independent  con- 
tractor, on  the  shipowner's  vessel  while  in  drydock  at  the 
drydock  owner's  yard. 

SUMMARY  OF  ARGUMENT 

Appellant  as  a  shoreside  machinist  performing  major 
repair  work  on  a  vessel  in  drydock  cannot  avail  himself  of 
the  seaman's  right  to  seaworthy  tools  because  he  is  neither 
doing  seaman's  work  nor  undergoing  a  seaman's  hazard.  A 
shoreside  repairman  is  a  business  invitee  who  may  recover 
only  on  proof  of  negligence.  In  any  event  his  own  specialized 
repair  tools,  not  being  appurtenances  of  the  vessel,  are  not 
covered  by  the  doctrine  of  unseaworthiness. 

ARGUMENT 

The  Doctrine  of  Shipowners'  Liability  for  Unseaworthiness  Does  Not 
Apply  to  a  Shoreside  Machinist  Assisting  in  Major  Repairs  on 
a  Vessel  in  Drydock. 

Appellee  does  not  contest  the  general  proposition  of 
appellant  that  the  shipowner's  warranty  of  seaworthiness 
covers  shoreside  employees  who  perform  work  historically 
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that  of  a  seaman.  In  Seas  Shippinfi  Comi)any  v.  Sieracki, 
328  U.S.  85,  99  (1946),  the  Supreme  Court  held  that  steve- 
dores are  entitled  to  such  warranty.  The  court  said : 

"Historically  the  work  of  loading  and  unloading  is 
the  work  of  the  ship's  service,  performed  until  recent 
times  by  members  of  the  crew  (citing  cases)."  Sieracki 
at  page  96. 

"*  *  *  (The  stevedore)  is,  in  short,  a  seaman  because 
he  is  doing  a  seaman's  work  and  incurring  a  seaman's 
hazards."  Sieracki  at  page  99. 

Appellant  here  is  not  a  seaman  because  he  was  not  doing 
seaman's  Avork.  On  the  contrary,  he  was  assisting  in  the 
performance  of  major  repair  work  on  the  ship's  jDropeller 
shaft;  work  that  could  be  done  only  in  drydock  and  with 
use  of  the  drydock  owner's  tools  and  methods,  and  pursuant 
to  drydock  supervision  and  instructions.  In  short,  it  was  a 
shipyard  job  involving  facilities  not  available  on  shipboard, 
and  training  far  beyond  that  which  a  seaman  has  or  ever  did 
have.  This  work  bears  no  resemblance,  historical  or  other- 
wise, to  the  seaman's  labors ;  nor  is  there  any  similarity  in 
the  hazards  connected  with  minor  repairs  sometimes  made 
by  a  seaman  to  those  connected  with  "machine  shop"  work 
which  appellant  was  performing. 

The  Sieracki  case  (supra)  on  which  appellant  places  his 
principal  reliance  is  grounded  on  the  principle  that  since 
the  stevedore  does  what  formerly  was  the  seaman's  work, 
he  should  share  the  seaman's  right  to  a  seaworthy  vessel 
,and  seaworthy  appliances. 

A  vessel  drydocked  for  repairs  is  withdrawn  from  com- 
merce and,  often  her  crew  will  be  largely  paid  off,  having 
only  a  skeleton  crew  for  security  reasons  while  specialists 
such  as  appellant  take  over.  This  is  as  true  historically  as  it 
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is  today.  Vessels  have  always  needed  the  continuing  atten- 
tion of  their  builders  or  ship  repair  yards  having  specially 
trained  men  and  special  equipment,  to  maintain  them  in  a 
condition  fit  to  carry  cargo.  Only  when  repairs  are  com- 
pleted and  the  vessel  again  waterborne,  can  the  seaman  or 
the  stevedore  commence  his  work  of  loading,  stowing,  etc. 
intimately  connected  with  the  handling  of  cargo  and  the 
earning  of  freight  money. 

From  the  standpoint  of  function,  a  wide  gulf  separates 
the  appellant  here  from  the  seaman  and  his  present  day  in 
part  substitute,  the  longshoreman. 

Nor  can  it  be  said  that  we  are  confronted  here  with  any- 
thing resembling  an  exposure  to  the  hazards  connected  with 
an  ordinary  seaman's  work..  Appellant  was  working  on 
board  a  vessel  on  land.  Nothing  attached  to  or  used  by  the 
vessel  caused  his  injury.  The  grinding  wheel  came  from 
ashore  and  would  be  returned  ashore  when  the  job  was 
completed.  The  only  factual  premise  for  appellant's  cause 
of  action  presented  to  the  court  below  or  here  is  a  geo- 
graphical coincidence ;  that  his  grinding  wheel  happened  to 
come  apart  in  the  shaft  alley  of  appellee's  vessel  instead  of 
ashore  in  his  employer's  machine  shop. 

Nothing  in  the  language  of  Sieracki  indicates  an  intention 
or  suggests  a  reason  to  extend  the  scope  of  the  doctrine  of 
liability  without  fault  to  one  so  far  removed  from  the 
hazards  of  a  seaman's  work  as  this  appellant. 

Pope  and  Talbot  v.  Hawn  Does  Not  Hold  Otherwise. 

It  is  asserted  by  appellant  that  the  Supreme  Court  in  the 
recent  case  of  Pope  and  Talhot,  Inc.  v.  Hawn,  346  U.S.  406 
(1953),  indicated  an  intention  to  extend  the  doctrine  of  the 
Sieracki  case  to  all  "repairmen". 
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Examination   of   the   facts   set   forth   by   the    Court   of 
Appeals  (CA-3  1952),  198  Fed.  2d  800  at  803,  shows  that 
Hawn  was  not  a  "ship  repairman".  Instead  he  was  a  ship's 
carpenter  foreman  employed  to  adjust  the  grain  feeder 
boxes  on  board  the  Pope  and  Talbot  vessel.  These  boxes  are 
:,  used  in  the  bulk  loading  of  grain.  Actually,  Hawn  was  per- 
i  forming  the  same  functions  pertaining  to  loading  the  vessel 
with  grain  that  formerly  a  seaman  and  now  stevedores  ordi- 
narily perform  with  other  types  of  cargo. 
I       The  fact  that  Hawn  was  doing  work  quite  similar  to  that 
of  a  stevedore  and  had  a  direct  relation  to  the  loading  and 
handling  of  cargo  in  preparing  the  ship  for  her  voyage  was 
:  mentioned  by  each  court  that  considered  his  case,  and  em- 
'  phasized  as  the  compelling  reason  for  extending  to  him  the 
warranty  of  seaworthiness. 

The  opinion  of  the  District  Court  states : 

"Plaintiff  was  an  employee  of  Haenn  Ship  Ceiling 
and  Refitting  Corporation,  which  had  been  engaged  to 
prepare  the  ship  to  receive  a  cargo  of  grain  by  altering 
the  grain  feeders  and  erecting  shifting  boards  *  *  *, 

»The  doctrine  of  seaworthiness  applies  to  the  plaintiff, 
'       whose  duties  had  a  direct  relation  to  the  proper  loading 
and  handling  of  the  ship's  cargo  in  preparation  for  a 
voyage."  99  Fed.  Supp.  226  at  228-229  (E.D.  Penna. 
L       1951). 

The  Court  of  Appeals  for  the  Third  Circuit,  in  affirming, 
commented : 

"Hawn  was  admittedly  *  *  *  actually  working  in  the 

ship,  preparing  it  to  receive  a  cargo  requiring  special 

provision  for  its  storage,  and  was  therefore  rendering 

B'      services  necessary  in  the  performance  of  the  ship's 

■        business   of  carrying  cargo.   The  difference  between 

»        Hawn  and  the  longshoreman  in  Seas  Shipinng  Co.  v. 

Sieracki  is,  at  most,  one  of  slight  degree."  198  Fed.  2d, 

800,  803  (CA-3,  1952) 
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Finally,  the  Supreme  Court  in  reciting  the  facts  in  com- 
parison with  those  of  the  Sieracki  case  stated : 

"Sieracki's  legal  protection  was  not  based  on  the 
name  'stevedore'  hut  on  the  type  of  work  lie  did  and  its 
relationship  to  the  ship  and  to  the  historic  doctrine  of 
seaworthiness.  The  ship  on  which  Hawh  was  hurt  was 
being  loaded  when  the  grain-loading  equij)ment  de- 
veloped a  slight  defect.  Hawn  was  put  to  work  on  it  so 
that  the  loading  could  go  on  at  once.  There  he  Avas  hurt. 
His  need  for  protection  from  unseaworthiness  was 
neither  more  nor  less  than  that  of  the  stevedores  then 
working  with  him  on  the  ship  or  of  seamen  who  had 
been  or  were  about  to  go  on  the  voyage.  All  were  en- 
titled to  like  treatment  under  the  law."  3-16  U.S.  406  at 
pages  412-413  (1953) 

Nothing  in  this  language,  or  elsewhere  in  the  court's 
opinion,  indicates  a  disposition  to  lay  do^vn  any  general 
rule  as  to  repairmen.  On  the  contrary  the  court's  opinion 
warns  against  such  construction  of  its  holding.  The  char- 
acter of  the  work  is  emphasized  as  the  controlling  factor, 
regardless  of  characterization  of  the  worker.  Coupled  mth 
this  is  the  reference  to  the  "slight"  defect  which  Hawn  was 
engaged  in  repairing,  "so  that  the  loading  could  go  on  at 
once"  indicating  the  close  relationship  of  the  work  to  the 
actual  operation  of  the  ship  was  important,  and  emphasiz- 
ing the  fact  that  the  repairs  were  slight  in  comparison  to 
other  repairs  which  might  be  described  as  major  repairs, 
as  in  our  case.  It  is  plain  that  Hawn  received  the  benefits 
of  the  warranty  of  seaworthiness  solely  because,  like 
Sieracki,  he  was  doing  a  seaman's  work  in  substantially  the 
same  category  as  loading  cargo  and  as  a  coiisequence  was 
exposed  to  the  seaman's  maritime  risk. 

The  remaining  case  cited  by  appellant,  Torres  v.  The 
Kastor,  227  Fed.  2nd  664  (CA-2  1955),  discussed  the  status 
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of  a  ship  cleaner  employed  to  sweep  up  the  residue  of  a 
cargo  of  pitch  and  make  the  vessel  ready  again  for  general 
cargo.  Nothing  in  the  court's  brief  opinion  or  appellant's 
argument  suggests  that  Torres  was  in  the  same  category  as 
one  engaged  in  the  major  repair  of  the  vessel  itself.  Clean- 
ing a  vessel's  holds  to  receive  new  cargo  has  been  and  still 
is  in  many  cases  a  seaman's  work.  This  is  common  knowl- 
edge. For  that  reason  Torres  was  entitled  to  a  seaworthy 
vessel.  Hold  cleaning  is  not  repair  work.  Therefore  the 
court's  description  of  the  workers  as  repairmen  is  com- 
pletely erroneous  and  evidently  a  careless  misstatement. 

Neither  the  facts  set  forth  in  appellant's  pleadings  nor  the 
authorities  discussed  in  his  brief  suffice  to  establish  him 
as  one  who  does  seaman's  work  or  is  exposed  to  a  seaman's 
hazards.  It  follows  that  appellant,  as  a  drydock  repairman, 
is  in  no  way  entitled  to  the  status  of  a  seaman  or  the  sea- 
man's warranty  of  seaworthiness. 

We  have  already  seen  that  aj^pellant  was  a  shoreside 
repairman  working  for  a  shipyard  doing  major  repairs  to 
a  vessel,  which  brings  us  to  the  point  of  discussing  what 
his  rights  are  under  the  law. 

Appellant  Wgs  a  Business  Invitee  and  as  Such  Entitled  to  Recover 
from  the  Shipowner  if  He  Suffered  Injuries  Because  of  Negli- 
gence on  the  Part  of  Such  Person.  He  Is  Not  However  Entitled 
to  the  Warranty  of  a  Seav/orthy  Vessel. 

Berryhill  is,  of  course,  under  the  Longshoreman's  and 
Harbor  Worker's  Compensation  Act,  33  USC,  Section  901 
et  seq.  entitled  to  recover  compensation  and  obtain  hospital- 
ization and  medical  service  from  his  employer,  Todds  Dry- 
dock.  As  indicated,  he  is  also  entitled  as  a  business  invitee 
to  recover  from  the  shipowner  if  injured  because  of  the 
latter's  negligence,  and  as  such  his  position  is  superior  to 


that  of  a  worker  who  is  injured  on  shore,  in  that  contribu- 
tory negligence  of  a  business  invitee  on  board  vessel  merely 
goes  to  mitigation  of  damages. 

He  is  not,  however,  entitled  to  the  warranty  of  a  sea- 
worthy vessel,  and  we  have  demonstrated  that  the  cases 
cited  by  appellant  fail  to  show  that  he  is  in  the  category  of 
a  seaman  and  entitled  to  such  warranty.  There  are  in  fact 
several  cases  which  indicate  the  contrary. 

A  case  in  point  is  Petersen  v.  United  States,  80  Fed.  Supp. 
84  (E.D.  NY  1947).  Respondent's  vessel  was  in  a  drydock 
for  extensive  repairs  and  alterations.  Petersen,  a  repair- 
man employed  by  the  shipyard,  was  injured  when  a  ship's 
chain  broke  in  the  course  of  the  work.  The  court  held : 

"Since  libelant  was  not  a  member  of  the  crew,  or  a 
stevedore  engaged  in  loading  cargo,,  but  an  employee 
of  a  contractor  repairman,  he  was  not  entitled  to  a 
seaworthy  ship  on  which  to  work.  *  *  *  Emplo^^ees  of 
a  contractor  remain  'business  guests'  and  are  not  en- 
titled to  a  seaworthy  ship  under  the  doctrine  of  The 
Osceola,  189  U.S.  158*."  (Page  88) 

Again  in  Meyers  v.  Pittsburgh  Steamship  Company,  165 
Fed.  2d,  642  (CCA-3  1948),  a  shipyard  rigger  was  injured 
by  a  fall  on  ice  created  by  the  discharge  of  water  from  the 
defendant's  vessel  as  it  lay  in  drydock.  The  court  declined 
to  invoke  the  warranty  of  seaworthiness  on  plaintiff's 
behalf. 

To  the  same  effect  are  the  holdings  in  Guerrini  v.  United 
States,  167  Fed.  2d  352  (CCA-2  1948),  dealing  with  the 
status  of  a  ship's  boiler-cleaning  man,  and  Martini  v.  United 
States,  192  Fed.  2d  649  (CA-2  1951),  holding  that  the  gen- 
eral superintendent  of  a  shoreside  repair  company  was 
owed  no  dutv  of  seaworthiness. 
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The  reason  for  the  distinction  between  the  seaman  and 
the  shoreside  repairman  is  aptly  stated  in  Manera  v.  United 
States,  124  Fed.  Supp.  226  (E.D.  NY  1954).  Manera  was 
employed  by  a  subcontractor  to  clean  certain  tanks  aboard 
respondent's  vessel,  which  was  in  a  shipyard  for  repair 
of  bottom  damage  caused  by  grounding  on  a  rock.  He  was 
injured  allegedly  because  one  of  the  ship's  ladders  was 
unseaworthy.  While  the  court  found  that  the  ladder  was 
not  defective,  it  declared  that  Manera  was  not  entitled  to 
the  warranty  of  seaworthiness : 

"Since  he  was  not  a  seaman  and  was  not  exposed  to 
the  peril  of  descending  from  the  'tween  deck  into  the 
lower  hold  while  the  ship  was  rolling  or  pitching  on  the 
high  seas,  the  test  to  be  applied  was  that  of  what  a 
business  guest  would  be  entitled  to  exact  from  the  ship 
while  in  the  performance  of  such  a  task  as  he  was 
engaged  in  while  the  ship  was  lying  at  this  repair 
yard  dock.  It  is  believed  that  the  foregoing  is  a  correct 
statement  in  view  of  all  that  was  written  in  Pope  and 
Talhot  V.  Hawn,  346  U.S.  406."  (Page  227). 

If,  as  the  above  cases  hold,  the  shipowner  does  not  war- 
rant the  seaworthiness  of  his  own  property  for  the  protec- 
tion of  all  business  invitees  or  guests,  it  follows  that  he 
should  not  be  held  to  warrant  the  seaworthiness  of  property 
owned  and  controlled  by  third  parties. 

In  Any  Event,  the  Shipowner's  Warranty  of  Seaworthiness  Pertains 
Only  to  "The  Proper  Appliances  Appurtenant  to  the  Ship". 

Even  if  the  court  should  conclude  that  appellant  does 
come  within  the  class  of  workers  entitled  to  the  warranty 
of  a  seaworthy  vessel,  it  does  not  follow  that  the  grinding 
wheel  being  used  by  appellant  at  the  time  of  the  accident 
is  one  of  the  class  of  tools  warranted  seaworthy. 
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The  classic  definition  of  the  doctrine  of  seaworthiness  is 
set  forth  in  The  Osceola,  189  U.S.  158, 175  (1903) : 

u*  *  *  r^Yie  vessel  and  her  o^vner  are,  both  by  English 
and  American  law,  liable  to  an  indemnity  for  injuries 
received  by  seamen  in  consequence  of  the  unseaworthi- 
ness of  a  ship  or  the  failure  to  supply  and  keep  in  order 
the  proper  appliances  appurtenant  to  the  shii^."  (Page 
175). 

An  appurtenance  of  the  ship  is  something  ''pertaining  to 
or  belonging  to  the  ship  in  the  legal  sense,"  Webster's 
Collegiate  Dictionary,  Fifth  Ed.  page  53. 

Appellant  is,  under  the  law,  required  to  plead  and  prove 
facts  showing  the  grinding  wheel  should  be  treated  as  an  ap- 
purtenance of  the  vessel  when  not  owned  or  furnished  by  the 
vessel.  The  case  of  Petterson  v.  Alaska  Steamship  Co.,  205 
F.  2d  478  (CCA  9th,  1953),  affirmed  347  U.S.  396  (1954),  does 
not  hold  otherwise.  This  court  carefully  pointed  out  that  in 
that  case  that  the  unseaworthy  block  which  injured  Petterson 
was  a  "type  of  equipment  commonly  found  as  a  part  of  the 
gear  of  both  ship  and  stevedoring  firms"  (p. 479)  and  should 
therefore  be  considered  equipment  of  the  vessel.  Here  we 
are  dealing  with  a  repair  tool  used  by  a  drydock  machinist 
for  the  specialized  task  of  grinding  the  vessel's  main  shaft 
keyway.  In  the  circumstances  it  must  be  taken  that  such  a  tool 
was  not  one  which  "pertained  to  or  belonged  to  the  ship  in  the 
legal  sense."  Appellant  admitted  in  answer  to  an  interroga- 
tory that  he  has  no  facts  to  prove  that  the  grinding  wheel 
was  an  appurtenance  of  appellee's  vessel. 

(Interrogatory) 

"2.  Was  the  grinder  and  grinding  Avheel  a  part  of 
the  equipment  and/or  appurtenances  of  the  steamship 
Flying  Dragon? 
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(Answer) 

"As  to  the  grinding  wheel,  plaintiff  does  not  know 
if  it  was  a  part  of  the  equipment  and/or  appurtenances 
of  the  steamship  Flying  Dragon.  As  to  the  grinder, 
no."  (Tr.  17,  Plaintiff's  Answer  to  Defendant's  Inter- 
rogatory 2.) 

The  mere  fact  that  appellant's  grinding  wheel  was  required 
for  the  work  in  progress  does  not  make  it  an  appurtenance  of 
the  vessel. 

In  point  is  the  recent  case  of  Fredericks  v.  American  Ex- 
port Lines,  227  Fed.  2d  450  (CA-2  1955).  Plaintiff,  Fred- 
ericks, asserted  that  the  vessel  warranted  the  seaworthiness 
of  a  cargo  skid  affixed  to  a  stevedore-owned  shore  structure 
because  the  skid  was  necessary  to  transfer  cargo  from  the 
upper  story  of  the  pier  to  the  vessel.  The  court  answered 
this  argument  by  stating : 

"Tools  or  equipment  do  not  becomfi  part  of  a  lessee's 
[the  shipowner's]  plant  merely  because  such  tools  or 
equipment  are  indispensable  to  the  work  that  an  inde- 
pendent contractor  has  agreed  to  perform."  (Page  454) 

Similarl}^,  the  drydock  which  supported  appellee's  vessel 
was  equally  necessary  to  the  work,  but  it  could  hardly  be 
argued  that  the  drydock  was  warranted  to  be  seaworthy  as 
an  appurtenance  of  the  vessel.  By  the  same  reasoning,  no 
warranty  of  seaworthiness  should  attach  to  the  specialized 
tools  of  the  drydock  owner  which  he  furnishes  for  use  by 
his  workmen  aboard  the  vessel.  While  there  may  be  logic  in 
holding  that  the  shipowner  warrants  the  adequacy  of  the 
nautical  blocks  and  tackle  used  in  the  typically  maritime 
task  of  loading  the  vessel  as  in  the  case  of  Petterson,  this 
logic  disappears  when  applied  to  the  myriad  tools  and 
devices  which  the  drydock  owner  may  have  at  his  disposal. 
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and  which  the  shipowner  does  not  ordinarily  have  in  the] 
operation  of  his  vessel. 

For  the  above  reasons,  regardless  of  appellant's  status, 
the  Petterson  decision  should  not  be  extended  to  force  this 
appellee  and  those  in  like  circumstances  to  warrant  the 
specialized  tools  of  the  drydock  machinist,  even  if  it  be 
admitted  for  the  sake  of  the  point  that  appellant  is  in  the 
category  of  a  seaman. 

CONCLUSION 

For  the  reasons  shown,  the  judgment  of  the  court  below 
should  be  affirmed. 

Dated  at  San  Francisco,  California,  June  8, 1956. 

Respectfully  submitted, 

Jay  T  Cooper 
Charles  W.  Kenady 
Dorr,  Cooper  &  Hays 

Attorneys  for  Appellee 
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No.  14,993 

IN"  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


I  William  Berryhill, 

Appellant, 
vs. 

Pacific  Par  East  Line,  Inc., 

•    a  Corporation, 

Appellee. 


Appeal  from  the  United  States  District  Court  for 

the  Northern  District  of  California, 

Southern  Division. 

REPLY  BRIEF  OF  APPELLANT. 


THE  WARRANTY  OF  SEAWORTHINESS 
APPLIES  TO  SHIP  REPAIRMEN. 

The  shipowner's  warranty  of  seaworthiness  extends 
to  all  who  work  in  the  service  of  and  aboard  a  vessel 
with  the  shipowner's  consent  or  by  his  arrangement. 
This  is  true,  regardless  of  the  job  classification  of 
the  particular  worker,  or  the  nature  of  his  work. 
Appellee  suggests  that  only  rei)airmen  who  perform 
"minor"  repairs  in  connection  with  the  loading  opera- 
tion of  the  vessel   are   entitled   to   the  warranty   of 
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seaworthiness.  Cases  cited  by  appellee  do  not  warrant 
the  making  of  any  such  distinction. 

The  pleadings  before  the  Court,  the  interrogatories 
propounded  by  appellee  and  answered  by  appellant, 
will  be  searched  in  vain  for  any  evidence  that  the 
work  performed  in  this  case  was  either  a  "major"  or 
"minor"  job.  Even  assiuning,  arguendo,  that  the  in- 
stant repairs  could  be  described  as  a  "major"  repair, 
such  a  repair  is  as  important  to  the  vessel's  business 
of  carrying  cargo  and  for  the  security  of  life  at  sea 
as  are  "minor"  repairs. 

Read  v.  United  States,  201  F.  2d  758  (CA-3,  1953), 
was  an  action  in  admiralty  against  a  vessel  owner 
for  damages  for  personal  injuries  sustained  by  an 
employee  of  an  independent  repair  contractor.  The 
resi:>ondent  vessel  owner  in  the  Read  case  contracted 
for  the  conversion  of  a  merchant  vessel  to  a  troop 
carrier.  The  independent  contractor  was  to  perform 
the  necessary  repair  and  conversion  tasks.  Under  the 
agreement,  the  contractor  was  obligated  to  provide 
suitable  lighting  for  the  work.  Libelant,  who  was 
employed  by  the  independent  contractor  as  a  ship 
repairman,  and  in  the  course  of  his  work  of  converting 
salt  water  l^allast  tanks  into  fresh  water  ballast  tanks 
was  injured  when  he  fell  into  a  hold  as  a  result  of 
insufficient  lighting  in  the  work  area. 

In  concluding  that  the  shipowner  had  breached  its 
nondelegable  warranty  of  seaworthiness,  the  Court 
stated  at  page  761 : 

"In  our  view,  it  is  unnecessary  to  discuss  the 
issue   of   negligence   on   the   part    of   the   vessel 


because,  irrespective  of  that  issue  liability  may 
be  predicated  on  the  ground  of  unseaworthiness. 
It  has  been  settled  law  since  The  Osceola,  1903, 
189  U.S.  158,  23  S.Ct.  483,  47  L.Ed.  760,  'That 
the  vessel  and  her  owner  are,  both  by  English 
and  American  law,  liable  to  an  indemnity  for  in- 
juries received  by  seamen  in  consequence  of  the 
unseaworthiness  of  the  ship,  or  a  failure  to  sup- 
ply and  keep  in  order  the  proper  appliances  ap- 
purtenant to  the  ship.'  189  U.S.  at  page  175,  23 
S.Ct.  at  page  487  (emphasis  supplied).  Carlisle 
Packing  Co.  v.  Sandanger,  1922,  259  U.S.  255, 
259,  42  S.Ct.  475,  66  L.Ed.  927;  The  Arizona  v. 
Anelich,  1936,  298  U.S.  110,  56  S.Ct.  707,  80  L.Ed. 
1075;  Mahnich  v.  Southern  S.  S.  Co.,  1944,  321 
U.S.  96,  64  S.Ct.  455,  88  L.Ed.  561.  In  Seas  Ship- 
ping Co.  V.  Sieracki,  1946,  328  U.S.  85,  at  page 
94,  66  S.Ct.  872,  at  page  877,  90  L.Ed.  1099,  it 
was  held  that  the  warranty  of  seaworthiness 
'.  .  .  is  essentially  a  species  of  liability  without 
fault  .  .  .  and  such  liability  ".  .  .  is  neither 
limited  by  conceptions  of  negligence  nor  con- 
tractual in  nature.  ...  It  is  a  form  of  absolute 
duty  owing  to  all  within  the  range  of  its  humani- 
tarian policy."  ' 

''The  Sieracki  case  also  specifically  stated  that 
the  vessel's  obligation  of  seaworthiness  extends 
to  stevedores  while  working  aboard  the  ship.  In 
Hawn  V.  Pope  d'  Talbot,  Inc.,  3  Cir.,  1952,  198  F. 
2d  800,  we  held  that  the  vessel's  liability  for 
unseaworthiness  extended  to  a  carpenter  em- 
ployed by  one  having  a  contract  to  repair  the 
ship — as  in  the  instant  case." 


WHETHER  OR  NOT  A  TOOL  OR  APPLIANCE  IS  ONE  WHICH  IS 
APPURTENANT  TO  A  SHIP  IS  A  FACTUAL  QUESTION. 

The  grinder  and  grinding  wheel  used  by  appellant 
was  of  a  type  commonly  furnished  vessels  by  ship 
chandlers.  A  merchant  vessel  is  a  complex  mechanical 
object  requiring  specialized  tools,  including  grinders 
and  grinding  wheels,  to  maintain,  manage,  repair  and 
operate.  Such  tools  and  equipment  used  by  em- 
ployees of  independent  contractors  engaged  in  per- 
forming work  for  and  on  the  vessel  are  warranted 
seaworthy  by  the  vessel  owner,  regardless  of  the  fact 
that  they  were  furnished  in  the  first  instance  by 
the  independent  contracting  employer.  Petterson  v. 
AUska  Steamship  Co.,  205  F.  2d  478  (CA-9,  1953), 
affirmed,  347  U.S.  396  (1954).  The  case  of  Fredericks 
V.  American  Export  Lines,  227  F.  2d  450  (CA-2, 
1955),  cited  by  appellee  in  its  brief,  involved  an 
injury  to  a  longshoreman,  who  was  hurt  while  stand- 
ing on  a  pier  as  a  result  of  the  failure  of  a  defective 
appliance  located  on  the  pier  and  furnished  by  his 
employer,  an  independent  contractor.  No  e\ddence  was 
presented  at  the  trial  to  show  that  the  appliance  itself 
was  of  a  type  customarily  foimd  and  used  aboard 
ships  so  as  to  be  considered  appurtenant  thereto. 

Appellee  urges  that  appellant's  answer  to  appellee's 
interrogatory  No.  2  (Tr.  17)  was  an  admission  that 
grinders  and  grinding  wheels  are  not  equipment  cus- 
tomarily appurtenant  to  a  vessel.  That  is  not  true. 
The  only  inference  to  be  drawn  by  the  answer  to  the 
interrogatory  is,  that  the  particular  grinder  involved 
was  not  directly  furnished  by  the  shipowner.   At  the 


time  of  trial,  appellant  will  establish  that  the  defec- 
tive equipment  used  by  appellant  in  performing  his 
work  in  the  service  of  the  vessel,  and  at  the  vessel 
owner's  request,  was  of  the  ty])e  ordinarily  and  cus- 
tomarily found  aboard  vessels  and  used  for  purposes 
similar  to  that  performed  by  appellant  at  the  time 
he  was  injured. 

Dated,  San  Francisco,  California, 
July  2, 1956. 

Respectfully  submitted. 
Jay  a.  Darwin, 
Charles  H.  Warren, 
Darwin,  Peckham  &  Warren, 
Attorneys  for  Appellant. 
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No.  14,993 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


William  Berryhill, 

Appellant, 

vs. 

Pacific  Far  East  Line,  Inc., 

a  Corporation, 

Appellee. 


Appeal  from  the  United  States  District  Court  for 

the  Northern  District  of  California, 

Southern  Division. 

APPELLANT'S  PETITION  FOR  A  REHEARING. 


To  the  Honorable  William  Benman,  Chief  Judge,  and 
to  the  Honorable  Associate  Judges  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit: 

Petitioner,  the  appellant  above  named,  petitions  for 
a  rehearing  of  the  above-entitled  cause,  and  in  support 
thereof  alleges : 

INTRODUCTION. 

The  opinion  of  the  Court  in  this  case  is  not  only 
inconsistent  with  the  decisions  of  like  and  related 
cases  decided  by  the  Supreme  Court,  but  also  clashes 


with  decisions  of  similar  cases  in  other  Circuit  and 
District  Courts. 

This  Court's  affirmance  of  the  judgment  on  the 
pleadings  is  an  effective  denial  of  a  valuable  right  to 
which  appellant  is  entitled.  To  remedy  this  injustice, 
the  case  should  be  reheard.  Because  of  its  broader 
implications  the  rehearing  should  be  en  banc,  so  that 
the  circuit  judges  may  consider  the  validity  of  appel- 
lant's contentions. 

The  facts  although  fully  stated  in  appellant's  brief, 
are  restated,  to  emphasize  the  discussion  of  the  appli- 
cable law. 

On  December  20,  1953,  the  SS  FLYING  DRAGON, 
a  sea-going  vessel  owned  and  operated  by  the  appellee, 
was  docked  for  repairs  at  Todd  Shipyards  Corporation 
(hereinafter  referred  to  as  Todd),  pursuant  to  a  con- 
tract between  Todd  and  the  appellee.  On  that  day,  ap- 
pellant, a  marine  machinest's  helper,  and  others  em- 
ployed by  Todd  went  aboard  the  vessel  to  make  the  nec- 
essary repairs  to  enable  the  ship  to  continue  in  the  busi- 
ness of  cargo  carriage.  Appellant  was  assisting  a  marine 
machinist  to  grind  the  vessel's  ''shaft  keyway".  In 
doing  this  repair  work,  the  machinist  used  a  grinding 
tool  to  which  was  affixed  one  of  several  available 
grinding  wheels.  The  grinding  tool  itself  was  fur- 
nished by  Todd  and  brought  aboard  the  vessel  by  the 
machinist;  the  grinding  wheels  were  on  the  vessel 
when  appellant  and  the  machinist  reported  aboard  for 
work,  having  apparently  been  left  there  by  machinists 
who  worked  the  preceding  work  shift. 


While  the  two  men  were  grinding  the  shaft  keyway 
the  grinding  wheel,  affixed  to  the  grinder,  exploded 
j  and  shattered.    Fragments  of  the  wheel  struck  and 
injured  the  appellant. 

Appellant's  complaint,  as  particularized  by  his 
answers  to  interrogatories  propounded  by  appellee, 
I  alleges  that  his  injuries  were  directly  and  proximately 
t  caused  by  appellee's  failure  to  furnish  him  with  safe 
I  and  seaworthy  tools  with  which  to  perform  his  work — 
'.  specifically  that  the  grinding  wheel  was  unseaworthy. 
(Tr.  3-7,  16-20.) 

Appellant,  although  employed  by  a  shoreside  ship 
repair  yard  is  a  marine  machinist.  At  the  time  of  his 
injury,  we  contend  he  was  doing  ''ship's  work",  within 

I  the   ambit   of  precedent  judicial   acceptance   of  the 

!  meaning  of  this  phrase. 

The  Supreme  Court  decisions  of  the  Sieracki,  the 
Hawn,  the  Petterson,  and  the  Rogers  cases  have  al- 
ready been  re^dewed  in  earlier  briefs.  Appellant  has 
apparently  failed  to  convince  the  Court  that  they  do 
apply.  Other  cases  (repairs  of  vessels  while  in  dry 
dock)  and  specifically  to  the  point  of  the  instant  case, 
will  be  reviewed  below. 

This  Court  found,  as  a  fact,  that  appellant  seeks 
redress  for  his  injuries,  sustained  during  repairs  to 
the  "shaft  keyway"  of  the  vessel,  ''when  a  grinding 
wheel,  owned  and  furnished  by  appellant's  employer, 
Todd  Shipyards  Corporation,  shattered  or  disinte- 
grated while  the  SS  FLYING  DRAGON,  owned  by 
appellee  was  docked  for  repairs."  (238  F.2d  385.) 


The  "shaft  keyway"  is  a  device  to  keep  the  ship's; 
propeller  from  turning  on  the  shaft.   Sometimes  alsci 
referred  to  as  a  "shaft  tunnel  or  shaft  alley",  it  is  a 
watertight   passage    housing   the    propeller   shafting! 
from  the  engine  room  to  the  bulkhead  at  which  the' 
stern  cube  commences ;  it  pro^ddes  access  to  the  shaft- 
ing and  bearings  and  also  prevents  any  damage  to  it 
from  cargo  in  the  space  through  which  it  passes.   The] 
"shaft  keyway"  which  is  used  to  connect  the  pro-s 
peller  of  the  shaft,  consists  of  longitudinal  grooves  cutj 
into  the  shaft  itself,  and  also  into  the  propeller.   The! 
key  itself  is  shaped  like  a, half  moon  and  fits  into  thej 
groove  on  the  shaft  and  the  upper  part  of  the  key 
fits  into  the  groove  in  the  propeller,  thus  preventing 
the  propeller  from  rotating  freely  on  the  shaft.    It' 
connects  with  the  shaft  tunnel  or  shaft  alley. 

In  considering  this  petition,  the  Court  may  find  it 
helpful  to  requisition  of  the  parties  some  visual  dem- 
onstration of  the  shaft  keyway,  in  which  event  both 
sides  can  agree  to  furnish  the  Court  with  the  builder's 
block  diagram,  drawings,  blueprint,  or  perhaps  a 
photograph  of  the  device  involved  herein.  It  will  thus 
be  apparent  that  the  appellant,  when  injured  by  the 
exploding  grinding  wheel  was  doing  the  simplest  kind 
of  "ship's  work"  as  defined  by  the  Supreme  Court  in 
Sieracki,  and  all  subsequent  cases  decided  by  the  fed- 
eral Courts  at  all  levels,  throughout  the  Circuits. 

Longshoremen,  ship  cleaners,  and  shipyard  repair- 
men have  already  been  afforded  the  Sieracki  doctrine 
rights.  No  basic  distinction  has  ever  been  made,  par- 
ticularly in  the  Supreme  Court,  that  the  repair  work 


which  is  involved  is  small  or  great.  The  principle  of 
law  involved  is  that  this  type  of  work  would  normally 
or  historically  have  fallen  to  the  lot  of  the  seaman. 
I  In  the  old  days,  the  seaman  used  to  sew  the  sails  and 
!  clean  the  hulls  and  do  everything  on  board  the  ship 
j  that  was  necessary. 

Before  the  era  of  ''increasing  commerce  and  the 
I  demand    for   rapidity   and    special    skill"    (Atlantic 
^  Transport  Co.  v.  Imhrovek,  supra,  234  U.S.  52,  61, 
i  58  L.  Ed.  1208,  1213)  virtually  all  of  the  ship's  work 
I  was  performed  by  the  ship's  crew.    The  traditional 
I  protections  afforded  the  crew  extended  equally  to  the 
work  of  loading,  unloading,  repairing  and  refitting  the 
j  vessel  and  were  equally  applicable  whether  the  ship 
j  was  at  sea  or  in  port.    Upon  proper  performance  of 
the  work,  whether  navigational  or  non-navigational  in 
character,  depended  in  large  measure  the  safe  carrying 
of  passengers  and  cargo  and  the  safety  of  the  ship 
itself.  It  was  a  service  absolutely  necessary  to  enable 
the  ship  to  discharge  its  maritime  duty.  The  ship  was 
bound  to  furnish  the  crew  with  a  reasonably  safe  place 
to  work,  and  a  safe  and  seaworthy  vessel,  an  obligation 
which  encompassed  within  its  scope  the  diverse  pro- 
cedures involved  in  loading,  unloading,  repairing  and 
refitting  the  vessel.  As  the  need  for  specialization  in- 
creased, shipow^ners  developed  the  practice  of  hiring 
men  for  the  specific  purpose  of  tending  to  these  non- 
navigational  phases  of  the  vessel's  enterprise.    This 
included  contracts  made  with  shipyards  for  all  types 
of  repairs  aboard  the  vessel.    In  so  doing  the  ship- 
owner did  not  relieve  himself  of  his  traditional  obliga- 


tions,  for  these  men,  though  not  members  of  the  crew, 
were  doing  precisely  the  work  of  the  crew,  as  neces- 
sary to  the  accomplishment  of  the  ship 's  enterprise  as 
navigation  itself.  Rightly  these  men  looked  to  the 
vessel  for  the  safe  accomplishment  of  their  work. 

In  these  modern  days,  breakdoAvns  at  sea  and  even' 
in  port  are  not  at  all  unusual.  The  licensed  engineers 
and  others  in  the  engine  room  of  a  vessel,  repair 
whatever  has  to  be  done  in  the  vessel,  even  to  the  point 
of  making  a  major  repair  in  the  engine  room,  to  the 
largest  as  well  as  the  smallest  structures  on  board. 
In  other  words,  everything  on  board  the  ship  his- 
torically was  always  taken  care  of  by  the  seaman, 
so  far  as  repairs  are  concerned.  The  shipyard,  with 
respect  to  the  work  which  engine  room  craftsmen 
perform — a  machinist  in  the  instant  case — is  just  as 
much  an  innovation,  as  the  growth  of  longshore  and 
stevedoring  activities,  and  the  development  of  those 
categories  of  specialized  labor  with  which  Sieracki, 
Ilawn,  Petterson  and  Rogers  were  concerned. 

The  triad  of  Supreme  Court  cases,  supra,  since 
Sieracki,  in  principle,  entitles  the  appellant  to  mari- 
time" rights  spelled  out  in  those  cases  for  personnel 
other  than  seafaring  men.  Moreover,  Courts  of  Ap-  , 
peal  and  District  Courts,  interpreting  these  cases,  have 
conferred  rights  which  appellant  here  seeks,  to  shore- 
side  workers,  on  vessels,  in  dry  dock,  at  a  shipyard 
(as  here),  doing  the  kind  of  ''ship's  work"  which 
appellant  was  doing  when  he  was  hurt. 

Indeed   the    United    States   in   at   least    one    case 
(infra),  which  has  come  to  our  attention,  conceded  in 
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a  brief  recently  filed  with  the  Supreme  Court  that  an 
electrician  employed  by  a  ship  repair  company  who 
was  injured  while  the  vessel  was  ''high  and  dry  in  a 
shipyard  for  i)urposes  of  improvement  and  overhaul, 
*  *  *  is  of  course  entitled  to  a  seaworthy  ship  *  *  *" 
(Emphasis  supplied.) 


I  THE  OPINION  OF  THE  COURT  WHICH  DECIDED  THIS  CASE, 
CONFLICTS  WITH   SUPREME   COURT   DECISIONS  IN  THIS 
FIELD,    AS    WELL   AS   WITH    RECENT    DISPOSITIONS    OF 
B  COURTS  IN  OTHER  CIRCXHTS. 

Lester  v.   United  States,  No.   373,   United   States 
^j  Supreme  Court,  October  1956  Term,  is  four  square 
11  with  the   instant   case.     Certiorari   was   granted   on 
j  November  5,  1956,  to  review  the  remand  by  the  Court 
I  of  Appeals  (234  F.  2d  625,  CCA.  2,  1956),  which 
directed  the  District  Court  to  dismiss  the  libel.  Lester, 
a  shoreside   electrician,   employed  by  a   ship  repair 
yard,  was  injured   during  the   course   of  his  work, 
while  the  vessel  was  "high  and  dry  in  the  No.  2  dry 
dock  of  Marine  Basin  Co."  on  which  day  the  vessel, 
owned  by  the  United  States  "was  undergoing  a  gen- 
I    eral  overJmul  by  Marine  Basin".  (234  F.  2d  625-626.)^ 
(Emphasis   supplied.)     The   District   Court   for   the 
Eastern  District  of  New  York  (127  F.  Supp.  413), 
found  for  libelant  on  the  unseaworthiness  statement  of 
claim  but  denied  relief  on  the  negligence  count.    The 
Court  of  Appeals  (pp.  627-628)  refused  to  adopt  the 
District  Court's  rationale  which  led  it  to  find  unsea- 
worthiness.   Had  the  Court  of  Appeals  been  of  the 


iThe  analogy  to  our  case  is  obvious. 


s 


I 


opinion  that  the  warranty  of  seaworthiness  did  not 
apply  in  the  Lester  case,  it  would  certainly  have  said 
so,  as  an  additional  reason  for  reversing  the  trial . 
judge. 

The  Court  did  in  fact  consider  the  issue  of  unsean 
worthiness,  raised  by  the  pleadings  and  found  that  11 
applied.  It  found,  however,  on  the  facts,  that  the 
vessel  was  not  unseaworthy,  stating  at  page  627: 

''Since  we  hold  on  the  basis  of  the  undisputed 
facts  and  the  facts  found  by  the  trial  court,  that  r 
the  Q-lOO  was  not  miseaworthy,  it  will  be  unneces 
sary  for  us  to  consider  the  questions  raised  relat-| 
ing  to  damages  and  indenuiification. " 

The  Government  in  opposing  certiorari,  did  not 
oppose  it  on  the  ground  that  the  warranty  of  unsea- 
worthiness does  not  apply  in  such  a  situation.  It  was 
of  the  view,  as  was  the  Court  of  A^opeals,  that  the 
doctrine  of  seaworthiness  was  applicable.  In  the  brief 
of  the  United  States  in  opposition  to  the  petition  for 
certiorari  in  the  Lester  case,  the  Government  had  this 
to  say  at  page  8  :^ 

''In  this  case,  the  accident  imderlying  the  litiga- 
tion occurred  on  a  clear  day  while  the  Q-lOO  was 
high  and  dry  for  purposes  of  improvement  and|f 
overhaul.  While  engaged  in  the  overhaul  *  * 
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-Reference  to  the  Government's  brief  is  based  upon  a  communi- 
cation received  from  eastern  counsel  in  the  case.  We  have  unsuc-w' 
cessfully  endeavored  to  locate  a  copy  of  the  brief  in  San  Francisco.] 
Since  this  petition  for  rehearing  is  noAV  due,  time  does  not  permit! 
for  air  mail  correspondence  to  obtain  a  copy  of  it  before  the  peti-j 
tion  will  be  filed.  We  have  telephoned  counsel  in  that  case  for  eopiesi 
for  immediate  delivery  to  the  Clerk  of  the  Court  and  to  counsel|fa 
for  appellee. 


Under  the  decisions  of  this  Coiirt,^  petitioner,  a 
shore  hased  electrician,  is  of  course,  entitled  to  a 
seaworthy  ship  which  means  that  the  ship  must 
be  reasonably  fit  but  not  that  it  can  'weather  all 
storms.'  Botidoin  v.  Lykes  Bros.  SS.  Co.  348  U.S. 
336,  339.  The  Q-lOO  clearly  met  this  test.  Peti- 
tioner was  provided  'with  a  motionless,  unob- 
structed, and  virtually  level  canvas-covered  sur- 
face from  which  (he),  an  experienced  dry  dock 
worker,  could  *  *  *"  (Emphasis  supplied.) 


^''Seas  Shipping  Co.  v.  Sieracki,  328  US  85 ;  Pope  &  Talbot, 
Inc.  V.  Hawn,  346  US  406;  Alaska  SS  Co.  v.  Petterson,  347 
I  US  396." 

li 

Thus  did  the   Government  clearly  present  to  the 

Supreme  Court  of  the  United  States  in  the  Lester 
i  case  the  legal  view  that  a  shore  based  worker  is 
!  entitled  to  a  seaworthy  ship  which  is  ''high  and  dry 
'for  purposes  of  improvement  and  overhaul".  Thus, 
t  also,  did  the  Supreme  Court,  by  not  disavowing  the 
^  Government's  version  of  the  law  on  this  subject,  indi- 
cate its  approval  thereof,  in  its  grant  of  certiorari.^ 

Imperial  Oil,  Ltd.  v.  Drlik,  234  F.  2d  4  (C.A.  6, 
1956),  cert.  den.  352  U.S.  Advance  Sheet  No.  3,  page 
941.  The  Court  of  Appeals  had  affirmed  the  District 
Court,  but  reduced  the  award  for  excessiveness.  Drlik, 
like  Lester,  supra,  and  like  Berryhill  in  the  instant 
case,  was  a  shoreside  worker  in  the  employ  of  a  ship- 
yard which  was  engaged  in  the  repair  of  a  vessel  on 


3We  have  been  informed  on  February  7,  1957,  by  counsel  in  the 
case,  that  the  Lester  case  is  now  fully  disposed  of.  The  government 
paid  the  full  amount  of  the  judgment  rendered  in  the  District 
Court,  plus  interest  and  costs. 
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dry  dock.  He  was  injured  in  the  course  of  the  repairs 
being  made  to  the  vessel. 

In  the  case  at  bar,  the  Court  apparently  regarded 
the  nature  and  extent  of  the  repairs  of  some  signifi- 
cance, when  it  said: 

"In  the  instant  case,  the  repairs  were  nothing  of 
an  improvised,  hurried  nature,  done  to  save  the 
ship's  work  time,  but  were  of  sufficient  impor- 
tance to  cause  the  ship  to  be  drydocked"  (238  F. 
2d  387.) 

It  is  to  be  noted,  however,  that  the  same  was  true 
in  Lester  and  Drlik,  both  supra.  In  the  latter  case 
Drlih,  having  succeeded  in  the  District  Court  and  the 
Court  of  Appeals,  also  successfully  resisted  certiorari. 
The  Supreme  Court,  in  denying  certiorari,  had  before 
it  the  following  description  of  the  work: 

"The  Imperial  Leduc  had  been  materially  dam- 
aged as  the  result  of  an  explosion  and  fire,  and  at 
the  time  of  the  accident  on  August  8,  1952,  was 
being  repaired  by  the  American  Ship  Building 
Company  at  its  Toledo,  Ohio,  Yard.  Appellee  was 
an  employee  of  the  American  Ship  Building  Com- 
pany. The  vessel  was  in  drydock  preparatory  to 
being  undocked  for  removal  to  an  adjacent  pier 
to  complete  repairs.  She  was  headed  bow  in,  with 
four  of  her  mooring  cables  rimning  from  winches 
on  her  deck  to  spiles  located  ashore,  which  held 
her  in  a  proper  joosition  while  the  drydock  was 
being  flooded."  (234  F.  2d  at  p.  7.) 

Neither  of  the  foregoing  Courts  of  Appeals  finds,  nor 
does  the  Supreme  Court  find  that  the  nature  or  extent 
of  repairs  are  material  to  the  question  whether  the 
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doctrine  of  seaworthiness  is  to  be  extended  to  a  ship- 
yard worker. 

The  libel  in  Brlik,  supra,  was  in  two  counts:  (1)  un- 
seaworthiness under  the  General  Maritime  laws  and 
(2)  for  general  negligence.  The  Court  of  Appeals 
found  that  Drlik  was  entitled  to  the  warranty  of  sea- 
worthiness. It  considered  the  question  of  the  sea- 
worthiness of  the  vessel,  but  found  from  the  facts 
that  the  claim  of  unseaworthiness  was  not  established. 
On  the  subject,  the  Court  stated,  at  page  8  of  234 
F.2d: 

''The  admiralty  rule  that  the  vessel  and  its  owner 
are  liable  to  indemnify  a  seaman  for  injury 
caused  by  unseaworthiness  of  the  vessel  or  its 
appurtenant  appliances  and  equipment  has  been 
the  settled  law  since  the  Supreme  Court's  ruling 
to  that  effect  in  The  Osceola,  189  US  175,  23  S.  Ct. 
483,  47  L.  Ed.  760.  Mahnich  v.  Southern  SS  Co., 
supra,  321  US  96,  64  S.  Ct.  455,  88  L.  Ed.  561. 
The  rule  has  lately  been  extended  to  stevedores 
and  others  doing  a  seaman's  work  and  incurring  a 
J  seaman's  hazards,  although  not  in  the  employ  of 
the  owner  of  the  vessel.  Seas  Shipping  Co.  v. 
Sieracki,  328  US  85,  QQ  S.  Ct.  872,  90  L.  Ed.  1099. 
Pope  &  Talbot  Inc.,  v.  Hawn,  346  US  406,  412-413, 
74  S.  Ct.  202,  98  L.  Ed.  143;  Alaska  Steamship  Co. 
V.  Petterson,  347  US  396,  74  S.  Ct.  601,  98  L.  Ed. 
798.  Appellee  would  fall  within  the  protection  of 
the  rule  so  extended.  However,  in  the  present  case 
there  was  no  evidence  that  the  vessel  or  any  part 
of  her  equipment  was  defective."  (Emphasis  sup- 
plied.) 

The  Court  did  find  that  the  vessel  was  negligent. 
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We  agree  with  this  Court's  statement  at  page  386, 
''The  dissent  (in  the  Petterson  case)  points  out 
that  the  majority  affirmance  in  Petterson  goes  one 
step  further  than  Sieracki  and  Hawn  cases,  in 
holding  that  the  equipment  which  causes  the  in- 
jury need  not  belong  to  the  shipowner  nor  be  a 
part  of  the  ship's  equipment." 

In  fact,  a  critical  analysis  of  the  dissenters'  ^dews 
in  Petterson,  leaves  no  room  for  doubt  that  the  factors 
considered  there,  fit  the  appellant  herein,  so  that  he, 
too,  is  entitled  to  the  warranty  of  seaworthiness. 

We  respectfully  disagree  with  the  Court  in  its  step- 
by-step  rationale,  following  the  above  quotation,  which 
then  leads  it  to  what  we  earnestly  believe  to  be  an 
erroneous  conclusion. 

For  example,  at  page  38,  this  Court  states: 

''The  Courts  have  recognized  the  distinction  be- 
tween the  protection  required  by  a  seaman,  and 
one  who  works  on  a  ship  cradled  on  dry  land. 
The  very  reason  for  the  rule  of  absolute  liability 
ends,^  when  the  vessel  is  not  on  water.    As  the 
appellee  here  points  out,  a  district  court  said  in 
Manera    v.  United    States,  124    Fed.Supp.    226 
(E.D.  N.Y.  1954)  : 
'  Since  he  was  not  a  seaman  and  was  not  exposed 
to  the  peril  of  descending  from  the  'tween  deck 
into  the  lower  hold  while  the  ship  was  rolling  or 
pitching  on  the  high  seas,  the  test  to  be  applied 


i"See: 

Myers  v.   Pittsburgh  Steamship  Company,   165  F.2d 

642  (1948)  ; 
Guerrini  v.  United  States,  167  F.2d  352  (1948)  ; 
Martini  v.  United  States,  192  F.2d  649  (1951)  ; 
Manera  v.  United  States,  124  Fed.Supp.  226  (1954)." 
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was  that  of  what  a  business  guest  would  be  en- 
titled to  exact  from  the  ship  while  in  the  per- 
formance of  such  a  task  as  he  was  engaged  in 
while  the  ship  was  lying  at  this  repair  yard 
dock.  It  is  believed  that  the  foregoing  is  a  cor- 
rect statement  in  view  of  all  that  was  written 
in  Pope  and  Talbot  v.  Hawn,  346  U.S.  406 
(Brief  for  Appellee,  p.  9).'  " 

Several  observations  are  in  order: 

(a)  As  to  the  statement  that  ''the  very  reason 
for  the  rule  of  absolute  liability  ends  when  the  vessel 
is  not  on  water",  it  is  respectfully  submitted  that 
cases  cited,  supra,  show  that  whether  the  vessel  is  on 
or  out  of  water  is  not  controlling. 

(b)  The  reasoning  of  the  Manera  case,  which  this 
Court  apparently  adopts,  that  the  absence  of  the  tradi- 
tional hazards  at  sea,  as  a  reason  to  deny  the  warranty 
of  seaworthiness  to  shoreside  employees,  is  invalid, 
because : 

1.  The  District  Judge  writing  in  Manera,  relied  on 
[Hawn  as  justification  for  his  views.  But  this  was  the 
j  very  argument  of  the  dissenters  in  Hawn,  which  must 

be  deemed  inappropriate  since  it  obviously  did  not 
persuade  the  majority  of  the  Supreme  Court. 

2.  The  Manera  case  was  decided  in  September, 
"^1954.    It  relied  on  Hawn,  decided  by  the  Supreme 

Court  in  December,  1953.  However,  in  the  meantime, 
Petterson  was  decided  by  the  Supreme  Court  in  April, 
1954.  Mr.  .Justice  Burton,  writing  for  the  dissenting 
view  in  the  Petterson  case,  and  by  referring  to  the 
Hawn  case,  catalogued  (by  reference)  the  many  haz- 
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ards  and  restrictions  of  the  seafaring  man,  as  con-i 
trasted  with  the  work  of  a  land-based  worker,  as  rea-| 
son  why  the  shoreside  employee  should  not  be  entitled 
to  the  seaworthiness  warranty.  Mr.  Justice  Burton 
stated,  at  page  864  of  1954  A.M.C. : 

''The  historical  analogy  (as  to  seaman's  hazards) 
disappears  in  the  instant  case.  The  modern 
stevedores,  who  supply  substantial  loading  equip- 
ment, are  a  far  cry  from  the  traditional  wards 
of  the  admiralty  around  whom  the  Court  threw  its 
protection  in  the  Osceola  case.^ 


^For  a  statement  of  the  contrast  between  the  traditional 
wards  of  the  admiralty  and  modern  lona^shoremen,  see  dissent 
in  Pope  &  Talbot  v.  Hawn,  346  U.S.  406,  423-426  *  *  *" 

In  the  earlier  Hatvn  case,  to  which  Mr.  Justice 
Burton  refers,  the  contrast  of  hazards  between  men  at' 
sea  and  ashore  is  discussed  as  follows : 

"Contrast  the  lot  of  this  plaintiff  (Hawn)  whc 
lived  at  home,  was  free  to  leave  his  employment, 
took  no  risks  at  sea,  and  had  no  different  condi- 
tions or  hazard  attached  to  his  employment  than 
would  have  attached  to  a  carpentry  job  in  a 
building  ashore."  (1954  A.M.C.  18.) 

In  both  the  Haivyi  and  Petterson  cases,  the  minor- 
ity sought  to  persuade  the  majority  of  the  Court,  im- 
successfully,  that  because  the  hazards  and  discipline.^ 
of  men  at  sea  are  greater  than  those  to  which  shoreside 
workers  are  subjected,  that  therefore  the  latter  shoulc 
not  benefit  by  the  warranty  of  seaworthiness.  So  that 
within  four  months,  the  Supreme  Court  twice  rejectee 
that  argument,  and  extended  the  doctrine  of  sea- 
worthiness to  men  who  work  ashore.    The  Manert 
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case,  which  this  Court  has  cited,  is  therefore  not  a 
precedent  for  this  point. 

The  cases  cited  by  the  Court  in  the  footnote  on 
page  337  of  its  decision  are  inapplicable.  As  to 

(1)  The  Meyers  (1948)  case — The  suit,  by  a  ship- 
yard worker,  was  not  brought  for  a  breach  of  the 
seaworthiness  warranty.  The  injury  occurred  on  a 
shipyard  dock.  The  Court  recognized  the  validity  of 
Sieracki,  but  pointed  out  that  the  Meyers  suit  was 
brought  for  negligence  only.  In  its  dicta,  the  Court 
conceded  that  if  the  action  had  sought  relief  for  a 
breach  of  the  seaworthiness  guaranties,  it  would  prob- 
ably have  to  be  extended  to  a  case  like  Meyers.  Fur- 
thermore, the  case  was  decided  three  years  before  the 
Eawn  and  Petterson  cases  were  decided  by  the  Su- 
preme Court.*  Hence,  there  would  have  been  no  ques- 
tion of  the  applicability  to  Meyers  of  the  doctrine 
settled  by  the  Supreme  Court. 

(2)  The  Guerrini  (1948)  case — The  Court  denied 
the  doctrine  of  seaworthiness  to  an  injured  shoreside 
ship's  boiler-cleaning  man.  In  discussing  Sieracki,  the 
Court  refused  to  extend  the  Sieracki  doctrine  to  Guer- 
rini because  the  Court  felt  bound  to  apply  it  only  to 
stevedores  engaged  in  ' '  loading  and  unloading  cargo. ' ' 
Judge  Learned  Hand  conceded  that  Sieracki  would 
probably  have  to  be  extended  to  the  kind  of  shoreside 


■^Rogers  v.  U.  S.  Lines,  347  U.S.  984,  heretofore  referred  to  was 
also  decided  by  the  Supreme  Court  in  1954.  It  gave  the  Rogers  case 
the  summary,  short  shrift,  which  it  deserved,  i.e.,  ''The  petition  for 
certiorari  is  granted  and  judgment  reversed",  thus  affording  Rogers 
(a  longshoreman)  the  benefits  of  the  seaworthiness  warranty. 
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worker  involved  in  the  Guerrini  case, — a  prediction! 
borne  out  by  decisions  subsequent  to  Gkierrini.  'I 

(3)  The  Martini  (1951)  case — Also  involved  an 
employee  (general  superintendent)  of  a  shoreside  re- 
pair company.  The  Court  relied  on  Guerrini,  already' 
discussed  above,  as  a  precedent. 

(4)  The  Manera  (1954)  case — Has  already  heeni 
reviewed,  supra. 

Finally,  this  Court  states,  at  pages  387-388  of  its 
opinion,  that: 

^'The  appellant  has  his  statutory  remedy  against 
the  employer  [Longshoremen's  and  Harbor 
Workers'  Compensation  Act,  33  U.S.C.  §  901, 
et  seq.]." 

"• 

This  expresses  the  imavailing  dissenting  views,  spe 
cifically  expressed  by  the  minority  in  the  Petterson 
case  (1954  A.M.C.  at  page  865),  and  inferred  by  the 
dissenters  in  Hawn  (1954  A.M.C.  at  page  17).  If,  as 
we  maintain,  appellant  is  entitled  to  the  warranty  of 
seaworthiness,  it  should  be  of  no  significance,  that  he 
may  be,  in  these  circumstances,  entitled  to  what  may 
properly  be  described  as  an  alternative  benefit  guaran^ 
teed  under  the  Longshoremen's  and  Harbor  Workers  ■ 
Compensation  Act,  33  U.S.C.  §  901,  et  seq. 

*] 


CONCLUSION.  i 

We  have  examined  the  several  errors  in  the  opinior 
of  the  Court.    We  have  tried  to  point  them  up,  ir  I 
order  to  restore  to  appellant  the  valuable  right  whicl 
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has  been  denied  to  him  by  this  Court's  affirmance  of 
j  the  judgment  below.   We  believe  that  the  opinion  of 

this  Court  in  the  instant  case  conflicts  with  the  spirit 
1  of  the  law  by  the  Supreme  Court  in  the  cases  reviewed 
jin  this  petition.  It  certainly  is  counter  to  the  views 
i  of  the  Court  of  Appeals  of  at  least  two  other  Circuits. 

I     In  these  circumstances  this  petition  for  a  rehear- 
;  ing  should  be  granted,  and  it  should  be  heard  en  banc. 

Dated,  San  Francisco,  California, 
February  8, 1957. 

Respectfully  submitted, 

Darwin  &  Peckham, 
By  Jay  A.  Darwin, 

Attorneys  for  Appellant 
and  Petitioner. 
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Certificate  of  Counsel. 

I  hereby  certify  that  I  am  of  counsel  for  appellant 
and  petitioner  in  the  above-entitled  cause.  In  my 
judgment  the  foregoing  petition  for  a  rehearing  is 
well  founded  in  law  and  in  fact.  I  further  certify 
that  the  petition  is  not  interposed  for  delay. 

Dated,  San  Francisco,  California, 
February  8, 1957. 

Jay  a.  Darwin, 

Of  Counsel  for  Appellant 
and  Petitioner. 
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No.  14,995 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Masao  Hirasuna,  doing  business  as 
Mike's  Auto  Top  Shop  &  Uphol- 
stery Shop, 

Appellant, 

vs. 

S.  V.  McKenney,  District  Director 
of  Internal  Revenue, 


Appellee. 


Upon  Appeal  from  the  United  States  District  Court 
for  the  District  of  Hawaii. 

OPENING  BRIEF  FOR  MASAO  HIRASUNA,  APPELLANT. 


JURISDICTIONAL  STATEMENT. 
This  is  a  civil  action,  filed  in  the  court  below  under 
28  U.S.C.A.  Sec.  1340,  for  the  return  of  $1,391.92 
(Tr.  p.  48)  of  Federal  excise  taxes  paid  on  May  30, 
1953  by  the  appellant  (Tr.  p.  48),  a  citizen  and  resi- 
dent of  the  Territory  of  Hawaii  (Tr.  p.  44).  The 
defendant,  appellee,  was  the  District  Director  of  In- 
ternal Revenue  of  the  United  States  of  America  cov- 
ering the  Hawaii  District  beginning  in  November  1952. 


He  was  the  District  Director  on  May  30,  1953  when 
appellant  paid  his  tax  and  on  May  2,  1955  when  this 
suit  was  filed  in  the  court  below.  (Tr.  p.  50.) 

On  October  27th,  1954  appellant  duly  filed  his  claim 
for  refund  with  defendant,  appellee  (Tr.  p.  50)  and 
on  April  22,  1954  appellee  denied  said  claim  of  appel- 
lant (Tr.  p.  33).  Appellant  promptly  on  May  2,  1955 
filed  this  suit  in  the  court  below.  (Tr.  p.  17.)  Appellee 
answered  (Tr.  p.  32)  and  a  trial  was  held  beginning 
October  14,  1955.  (Tr.  p.  65.)  A  decision  was  entered 
against  appellant  (Tr.  pp.  50-60)  on  December  1,  1955 
and  on  December  8,  1955  a  judgment  was  entered  in 
favor  of  appellee  (Tr.  p.  60). 

Appellant  appealed  from  said  decision  and  judg- 
ment by  filing  his  appeal  and  notice  of  appeal  on 
December  21,  1955.  (Tr.  p.  62.) 

The  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Judicial  Circuit  has  jurisdiction  upon  appeal 
to  review  the  judgment  entered  l)elow  by  virtue  of  the 
provisions  of  the  judicial  code  as  amended,  28 
U.S.C.A.  1294. 


STATEMENT  OF  THE  CASE. 

The  stipulated  facts  (Tr.  pp.  43-50)  are  that  appel- 
lant is  and  was,  at  all  times  material  herein,  a  citizen 
and  resident  of  the  Territory  of  Hawaii.  Appellee  is 
and  was  at  all  times  material  herein,  a  citizen  and 
resident  of  the  Territory  of  Hawaii  and  he  was  the 
sole   District   Director   of   Internal  Revenue   of   the 
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United  States  Government  covering  the  Hawaii  Dis- 
trict during  the  years  1953,  1954  and  the  year  1955  up 
to  September  1st,  1955 ;  as  such  he  had  full  power  and 
authority  to  collect  the  taxes  in  dispute  herein.  (Tr.  p. 
49.)  Appellant  at  all  times  material  herein,  operated 
a  business  under  the  name  and  style  '^ Mike's  Auto 
Top  and  Upholstery  Shop"  at  1714  Kapiolani  Boule- 
vard, Honolulu,  Territory  of  Hawaii  and  that  in  early 
1953  the  Appellee  through  his  agents  made  assessment 
against  appellant  in  the  total  siun  of  $1,766.70  for 
excise  taxes  due  as  alleged  manufacturer  of  auto 
parts  under  Section  3403  of  the  Internal  Revenue 
Code  of  1939.  That  the  assessment  covered  (Tr.  pp. 
45-47)  the  years  1949,  1950,  1951,  1952  and  1953  (up 
to  September).  That  of  the  $1,766.70  appellant  stipu- 
lated that  $374.78  was  properly  assessed,  leaving 
$1,391.92  in  dispute  in  this  case.  The  amount  of 
$1,391.92  was  stipulated  to  ''consist  of  amounts  as- 
sessed against  sales  to  used  car  dealers  of  custom 
made  seat  covers  only".  (Tr.  p.  48.) 

It  was  further  stipulated  that  appellant  paid  said 
assessment  on  May  30,  1953  (Tr.  p.  48)  and  that  on 
October  27,  1954,  appellant  regularly  filed  with  appel- 
lee four  claims  for  refund  for  each  of  the  periods 
above  mentioned.  Appellee  in  his  answer  admits  (Tr. 
p.  33,  par.  6)  that  claims  in  the  form  attached  to  the 
appellant's  complaint  (Tr.  pp.  7-13)  were  filed  for 
the  respective  years  and  in  the  respective  amounts 
and  that  on  or  about  April  22,  1955  said  claims  were 
denied  by  letter  of  appellee,  a  copy  of  which  was  at- 
tached to  the  complaint.  (Tr.  p.  7,  par.  7.) 


The  stipulation  further  provided  that  no  part  of  the 
$1,391.92  "was  collected  by  appellant  from  his  cus- 
tomers at  any  time".  (Tr.  p.  48,  par.  7.) 

At  the  trial  below  the  appellee  did  not  present  any 
witnesses.  The  only  witnesses  were  appellant's  wit- 
nesses, Shigeo  Yatagai,  Clyde  Lee  and  appellant  him- 
self. The  evidence  adduced  by  appellant  was  uncon- 
tradicted. Therefore  a  summary  of  the  testimony  is 
hereby  submitted  for  this  statement  of  the  case. 

Apjjellant,  Masao  Hirasuna  testified  that  he  is  forty 
years  of  age  and  is  the  sole  proprietor  of  "Mike's 
Auto  Top  and  Upholstery  Shop"  situated  at  1714 
Kafuolani  Boulevard,  Honolulu.  (Tr.  pjj.  87-88.)  His 
shop  is  situated  within  "Steve's  Used  Car  Lot"  in  a 
building  about  50  feet  by  100  feet  which  contains, 
besides  aj^pellant's  shop,  an  auto  glass  shop  and  an 
auto  paint  shop.  He  occux^ies  a  space  about  20  feet 
by  50  feet  in  said  building.  The  glass  and  paint  shop 
are  not  appellant's.  He  has  one  emjjloyee  and  he  him- 
self does  work  with  the  employee.  (Tr.  pp.  88-89.)  His 
equipment  consisted  of  a  sewing  machine,  scissors, 
knives,  j^liers,  wrenches,  hammers,  screwdrivers,  rules, 
yardsticks  and  other  hand  tools.  (Plf's  Ex.  I)  (Tr. 
p.  91.)  For  suxjplies  he  usually  had  in  stock  about 
15  to  20  rolls  of  woven  plastic  cloth,  leatherette,  facing 
cloth,  head  lining  cloth,  wadding,  springs,  air  foam 
rubber  and  other  minor  articles.  (Plf's  Ex.  H)  (Tr. 
p.  90).  Besides  uf^holstering  he  recovered  auto 
tops,  did  auto  ceiling,  head  lining,  and  auto  door 
paneling.  (Tr.  p.  92.)  By  upholstering  he  meant  gen- 
eral upholstering  of  the  complete  inside  of  a  car.  (Tr. 


p.  92.)  Besides  appellant's  shop  there  were  about  a 
dozen  other  similar  upholstery  shops  in  Honolulu.  (Tr. 
p.  106.) 

Appellant  further  testified  that  within  a  circle  of 
half  mile  from  his  place  of  business  there  were  about 
a  dozen  used  car  dealers  and  about  99%  or  just  about 
all  of  his  business  came  from  used  car  dealers.  (Tr. 
p.  93.)  The  business  of  upholstering  was  obtained  by 
telephone  calls  from  the  dealers,  the  dealer  describing 
the  pattern,  color  or  combination.  The  cars  to  be  re- 
paired were  delivered  to  appellant's  place  of  business 
by  the  dealer  or  in  some  cases  appellant  called  for  the 
cars.  (Tr.  p.  93.)  In  some  instances  appellant  took 
the  samples  down  for  the  dealer's  choice.  (Tr.  p.  94.) 
Appellant  did  from  two  to  five  cars  a  day  depending 
on  the  type  of  material,  trim  work  and  design.  (Tr. 
p.  109.) 

The  sitting  portion  of  the  front  and  back  seats  was 
referred  to  as  the  "cushion"  and  the  portion  of  the 
seats  where  the  person  leans  back  was  referred  to  as 
the  ''lazy  back".  (Tr.  p.  94.)  The  procedure  gen- 
erally was  that  the  cushions  were  taken  out  and  meas- 
ured. The  cloth  was  then  cut  to  an  approximate  length 
and  laid  on  top  of  the  cushion.  The  cloth  is  then 
pinned  after  pulling  tight  as  possible  and  marked 
with  chalk.  The  facing  cloth  is  also  then  pinned  on 
and  chalked.  The  cloth  is  then  taken  off  and  cut,  pip- 
ing sewed  and  the  cut  portions  are  sewn  together. 
(Tr.  pp.  94-95.)  The  sewing  for  one  cushion  takes 
from  10  to  15  minutes.  (Tr.  p.  112.)  Then  the  seat  is 
vacuum   cleaned,   and  springs  replaced,  if   any  are 
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broken,  and  all  the  corners  are  wadded  with  thiii  cot- 
ton and  the  covers  installed  with  tacks  or  hog  rings, 
which  were  described  as  half  moon  rings  of  about  one- 
half  inch  radius  gripped  on  with  a  special  tool.  (Tr. 
pp.  95-96.) 

There  was  considerable  testimony  by  appellant  re- 
garding the  repair  of  the  ''lazy  back"  because  various 
makes  of  cars  had  different  types.  On  General  Motors' 
cars  the  front  seat  ''lazy  backs"  have  a  steel  shell  on 
the  back  and  said  shells  are  removable.  The  "lazy 
backs"  also  come  off  the  car.  The  "lazy  back"  is  then 
upholstered  in  the  same  process  as  above  described 
for  the  cushions.  (Tr.  pp.  97-98.)  The  shell  is  not 
covered  unless  the  customer  requests  and  if  covered 
it  is  a  separate  cover  from  the  cushion  and  lazy  back 
cover.  (Tr.  p.  99.)  For  cars  which  do  not  have  shell 
back  buckets  covers  are  made  to  cover  the  lazy  backs. 
Bucket  type  covers  are  entirely  different  from  those 
made  where  there  is  a  steel  shell.  (Tr.  p.  103.)  Gen- 
eral Motors'  cars  constituted  about  65%  of  his  busi- 
ness. Chrysler  make  cars  and  Kaiser  cars  up  to  1952 
were  made  like  General  Motors'  in  that  the  shell  and 
lazy  backs  had  to  be  separately  covered.    (Tr.  p.  128.) 

As  for  the  back  seat,  appellant  testified,  the  process 
of  covering  the  "lazy  back"  becomes  complicated  in 
cases  where  there  is  a  movable  arm  rest  in  the  center 
of  the  "lazy  back".  The  lazy  back  then  is  removable 
in  3  sections,  lazy  back,  big  arm  rest  and  lazy  back. 
There  are  three  covers  made  to  fit  the  three  sections 
in  such  cases.    (Tr.  p.  100.) 


Appellant  testified  that  by  the  use  of  various  types 
of  cloth  various  designs  may  be  made.  Plaintiff's 
Exhibit  J  shows  the  various  designs.  The  customer 
chooses  the  design  (Tr.  p.  101)  and  there  are  hun- 
dreds of  other  designs  which  could  be  made.  (Tr.  p. 
117.)  With  relation  to  the  ways  the  cloth  are  cut  some 
standard  designs  were  shown  on  Plaintiff's  Exhibit  K. 
The  designs  are  used  in  accordance  with  customer  re- 
quests or  in  certain  cases  a  certain  design  must  be 
used  to  take  out  the  ^'wrinkles".  The  cushions  and 
*'lazy  backs"  are  expertly  cut  to  fit  the  particular 
cushion  or  ''lazy  back"  and  it  takes  an  experienced 
and  skilled  person  to  put  the  sewn  material  on  the 
cushion  or  lazy  back.  (Tr.  p.  121.)  There  are  a  ''lot 
of  tricks  and  know-how  involved  in  it".  The  sewn 
together  material  is  not  usable  for  any  other  car  than 
that  which  it  was  cut  and  sewn  for.  (Tr.  p.  121.)  Each 
cushion  varies,  for  example  when  a  250  pound  man 
uses  the  cushion  it  really  is  a  "different  size  alto- 
gether". Appellant  further  testified  that  he  has  been 
connected  with  the  automobile  business  in  some  way 
since  1935  and  he  has  never  seen  types  of  seat  covers 
he  installed  in  cars,  sold  in  the  market  as  auto  parts. 
They  couldn't  be  sold  because  his  covers  are  "really 
sloppy,  you  just  can't  make  head  or  tails  on  them, 
because  you  just  got  to  know  how  to  install  it".  (Tr. 
p.  124.)  But  in  comparison,  the  ready  made  covers 
sold  on  the  market  have  "a  rope  or  grommet  tacked 
on  the  facing  cloth  which  you  could  tie  it  with  a  rope, 
you  know,  and  they  have  springs  that  you  could  hook 
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it  onto  the  cushion  and  .  .  .  they  usually  use  pins  on 
it,  on  the  back  of  the  covers".  (Tr.  pp.  124  and  125.) 
Furthermore  ready  made  seat  covers  are  all  of  the 
pocket  type  and  they  are  held  down  between  the  cush- 
ion and  the  lazy  back  by  means  of  a  simple  round 
cardboard  about  one  inch  in  diameter,  six  inches  long 
which  is  tucked  in  between  the  lazy  back  and  the 
cushion.  (Tr.  p.  123.)  Appellant's  covers  do  not  have 
such  cardboard  devices.   (Tr.  p.  129.) 

Of  the  cars  handled  by  the  Appellant  he  testified 
that  about  85%  have  non-factory  covers  on  when  they 
are  brought  in  (Tr.  p.  96)  and  occasionally  there  are 
2  non-factory  covers  on.  (Tr.  p.  113.)  These  covers 
are  removed  before  the  appellant  starts  upholstering. 
(Tr.  p.  96.)  The  factory  covers  are  not  removed  be- 
cause the  cotton  will  become  separated  from  the  frame. 
(Tr.  p.  114.)  And  most  of  these  factory  covers  are 
worn  out.  In  most  cases  the  cotton  padding  could  be 
seen  because  of  the  worn  out  condition.  (Tr.  pp.  125- 
126.) 

Appellant  never  made  seat  covers  to  be  held  in  stock. 
(Tr.  p.  108.)  All  of  the  seat  covers  installed  by  the 
appellant,  on  which  the  excise  taxes  were  imposed  by 
appellee,  were  made  after  the  cars  were  brought  and 
never  ahead  of  time.  (Tr.  p.  108.) 

The  prices  appellant  charged  car  dealers  were  $18.00 
for  fibre,  $28.00  for  plastic  and  $35.00  for  leatherette. 
Said  prices  included  all  labor  cost  and  material  cost. 
(Tr.  p.  104.)  The  covering  of  the  shell  was  included 
in  the  said  prices  in  many  instances.  (Tr.  p.  110.)   The 


labor  cost  is  for  all  labor  including  labor  for  removal 
of  seat  parts,  fitting,  cutting,  sewing  and  installation 
labor.  The  job  of  taking  the  seat  parts  out  of  the  car 
was  described  as  hard  job.  (Tr.  pp.  122,  123.)  Of 
the  prices  above  quoted  about  2/3  was  for  cost  of  ma- 
terial and  1/3  was  for  labor.  (Tr.  p.  122.) 

Shigeo  Yatagai  testified  that  he  represented  in 
Hawaii  a  Los  Angeles  firm,  Bolt  and  Lindsay,  dis- 
tributor of  upholstery  materials.  He  sold  to  appellant 
the  upholstery  materials  listed  in  Plaintiff's  Exhibit 
H  above  mentioned.  (Tr.  pp.  67-68.)  These  articles 
were  not  excise  tax  paid  articles.  (Tr.  p.  69.)  The 
materials  sold  appellant  were  not  materials  exclusively 
for  automobile  upholstery,  they  were  used  by  others 
for  furniture  upholstery.    (Tr.  p.  70;) 

Clyde  Lee,  an  Internal  Revenue  Agent  for  Internal 
Revenue  Service  testified  that  he  was  since  1946  em- 
ployed in  the  Audit  Department  in  Hawaii.  (Tr.  p. 
71.)  He  differentiated  public  rulings  and  private  rul- 
ings. That  private  rulings  are  occasionally  available 
to  the  members  of  the  Internal  Revenue  Staff.  (Tr. 
p.  73.)  The  Hawaii  office  received  copies  of  private 
rulings  originating  from  taxpayers  within  Hawaii. 
(Tr.  p.  76.)  If  a  private  ruling  relates  to  a  taxpayer 
outside  of  Hawaii,  the  Hawaii  office  may  or  may  not 
have  copies  of  it.  (Tr.  p.  76.)  Plaintiff's  Exhibit  A, 
a  public  ruling,  dated  August  18th,  1952  relating  to 
manufacturers  of  auto  seat  covers  was  shown  the  wit- 
ness. He  testified  that  he  did  not  know  what  the  prior 
rulings  referred  to  in  said  exhibit  were.    (Tr.  p.  78.) 
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He  made  a  search  of  Ms  office  for  the  said  prior  rul- 
ings but  didn't  find  any.  (Tr.  p.  84.)  He  was  the  tax 
official  who  made  appellant's  assessment.  (Tr.  p.  86.) 
He  made  several  other  similar  assessments  of  similar 
nature  in  1953  (Tr.  p.  85)  and  there  were  many  others 
of  similar  nature  made.   (Tr.  p.  85.) 

Appellant  testified  that  he  first  discovered  that  the 
taxes  in  question  may  be  due  just  a  few  months  be- 
fore August  1952.  (Tr.  p.  106.)  He  thought  that  it 
was  in  June,  1952.  Prior  to  said  time  he  didn't  know 
about  it.  (Tr.  p.  106.)  In  the  latter  part  of  1952  about 
a  dozen  people  operating  automobile  upholstery  shops 
organized  an  association  because  of  this  excise  tax. 
(Tr.  p.  107.)  Appellant  did  not  for  the  respective 
years  file  an  excise  tax  return  for  the  assessed  taxes 
(Tr.  p.  48,  par.  7)  for  the  respective  assessments.  The 
assessments  were  not  additional  assessments  because 
no  prior  return  had  been  filed  by  appellant  for  the 
respective  years.   (Tr.  p.  48,  par.  7.) 

On  the  foregoing  evidence  the  trial  court  rendered 
its  decision  and  judgment  against  appellant.  (Tr.  pp. 
51  and  61.)  Appellant  appealed  to  this  court.  (Tr. 
p.  62.)  

QUESTIONS  PRESENTED. 
This  case  on  appeal  involves  the  construction  of 
Section  3403(c)    of  the   Internal  Revenue   Code   of 
1939,  as  amended.   It  reads: 

*' Section  3403.   Tax  on  automobiles,  etc. 

''There  shall  be  imposed  upon  the  following 
articles  sold  by  the  manufacturer,  producer,  or 
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importer,  a  tax  equivalent  to  the  following  per- 
centages of  the  price  for  which  so  sold: 

1^  ^^  M     Parts  or  accessories  .  .  .  for  any  of  the 

articles  enumerated  in  subsection  (a)  or  (b)  ..." 
26  U.S.C.A.  3403(c)  (emphasis  supplied). 

The  Treasury  regulations  provide  that  ''The  term 
'manufacturer'  includes  'producer'  and  'importer'." 
26  C.F.R.  316.1(b). 

The  questions  presented  are:  (1)  Whether  appel- 
lant herein  was  a  "manufacturer"  and  (2)  Whether 
the  sale  of  seat  covers  by  said  appellant  was  a  sale  of 
*' parts  or  accessories." 


SPECIFICATION  OF  ERRORS. 

The  District  Court  erred  in  entering  the  Judgment 
dated  the  8th  day  of  December,  1955,  and  the  Memo- 
randum Opinion  of  the  1st  day  of  December,  1955. 
The  reasons  are  as  follows : 

1.  The  finding  of  the  District  Court  that  appellant 
was  a  manufacturer  under  Section  3403  of  the  Inter- 
nal Revenue  Code  of  1939,  as  amended,  is  contrary  to 
the  published  rulings  of  the  Bureau  which  were  in 
effect  during  the  respective  tax  periods. 

2.  The  District  Court,  in  basing  its  decision  on  an 
unpublished  ruling,  erred  in  that  said  unpublished 
ruling  was  not  introduced  in  evidence  by  the  appellee 
and  unpublished  rulings  are  not  matters  of  which  a 
court  takes  judicial  notice. 

3.  The  finding  of  the  District  Court  that  appellant 
was  a  manufacturer  is  contrary  to  case  authority  and 
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to  the  evidence  produced,  which  shows  that  appellant's 
upholstering  jobs  constituted  repair  and/or  recondi- 
tioning. 

4.  The  District  Court  erred  in  including  installa- 
tion charges  in  determining  the  basis  of  the  tax  con- 
trary to  26  C.F.R.  316.8(a),  requiring  such  charges 
to  be  excluded. 

5.  The  District  Court  erred  in  finding  that  the  seat 
covers  were  ^' accessories"  against  the  dictate  of  26 
C.F.R.  316.55(b),  which  provides  that  an  article,  be- 
fore it  can  be  denominated  as  a  part  or  accessory,  must 
be  '^  commonly  or  commercially  known"  as  such. 

6.  The  District  Court  erred  in  completely  over- 
looking the  distinction  drawn  in  the  cases  and  regula- 
tions between  contracts  of  sale  and  contracts  for  labor 
and  materials. 

7.  The  District  Court  erred  in  completely  disre- 
garding the  fundamental  rule  that  where  taxing 
statutes  are  ambiguous,  such  ambiguity  must  be  con- 
strued against  the  taxing  authorities  and  in  favor  of 
the  taxpayer. 


SUMMARY  OF  ARGUMENT. 

1.  The  fundamental  rules  of  construction  must  be 
kept  in  mind  in  applying  the  statute  in  question,  for 
these  rules  are  guides  in  the  construction  of  revenue 
statutes. 

2.  The  published  rulings  of  the  Bureau  in  effect 
during  the  respective  tax  periods  inevitably  leads  one 
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to  conclude  that  sales  of  seat  covers  specially  made 
for  the  customer,  regardless  of  whether  said  customer 
is  an  individual  automobile  owner  or  is  a  new  or  used 
car  dealer,  are  not  subject  to  tax.  Such  administra- 
tive construction,  long  established  and  uniformly  and 
consistently  adhered  to,  although  not  binding  on  the 
courts,  is  persuasive  and  entitled  to  high  respect. 

There  was  no  evidence  to  establish  the  existence, 
number,  contents  and  time  of  issuance  of  the  unpub- 
lished rulings,  which  are  not  matters  of  which  a  court 
takes  judicial  notice.  The  court,  therefore,  erred  in 
relying  on  said  unpublished  rulings  for  its  decision. 

The  published  ruling  of  August  18,  1952,  is  of  no 
retroactive  effect. 

3.  The  finding  of  the  District'  Court  that  ap- 
pellant was  a  manufacturer  is  unsupported  by  case 
authority.  To  the  contrary,  case  authority  supports 
the  contention  that  appellant  was  a  repairer  and  not  a 
manufacturer.  It  appears  that  the  court  has  misin- 
terpreted the  cases  and  has  based  its  decision  on  cases 
distinguishable  from  the  case  at  bar  on  the  facts. 

4.  26  C.F.R.  316.8(a)  requires  that  installation 
charges  be  excluded  from  the  sale  price  in  deter- 
mining the  basis  of  the  tax.  The  District  Court  failed 
to  comply  with  this  provision. 

5.  Before  an  article  can  be  denominated  a  ''part 
or  accessory,"  it  must  be  a  product  "commonly  or 
commercially  known"  as  a  part  or  accessory.  26 
C.F.R.  316.55.  It  is  contended,  on  the  basis  of  the 
facts  as  adduced  from  appellant's  undisputed  tes- 
timony, that  the  seat  covers  in  the  case  at  bar  were 
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not   products   "commonly   or   commercially   known" 
as  parts  or  accessories. 

6.  The  great  weight  of  authority,  at  common  law 
and  under  the  Uniform  Sales  Act,  holds  that,  as  a 
matter  of  law,  contracts  for  labor  and  materials  are 
not  contracts  of  sale.  Two  District  Courts  have 
applied  the  distinction  to  the  revenue  statute  here  in 
question  and  have  held  that  said  statute,  by  taxing 
contracts  of  sale  only,  does  not  have  within  its  purview 
contracts  for  labor  and  materials.  This  view  appears 
to  be  supported  by  the  Treasury  regulations.  State 
courts  have  also  applied  the  distinction  to  state  rev- 
enue statutes. 

That  the  sales  of  seat  covers  in  the  case  at  bar 
were  sales  of  labor  and  materials,  is  supported  by 
the  District  Court  decisions  and  other  case  author- 
ity.      _ 

7.  The  writer  therefore  submits,  in  view  of  the 
cases,  regulations,  and  published  rulings,  that  ap- 
pellant was  not  a  "manufacturer"  and  did  not  sell 
"parts  or  accessories"  within  the  intendment  of  the 
statute.  However,  if,  for  some  reason,  all  prior  ar- 
guments are  rejected  by  this  Court,  it  is  contended 
that  this  court  must  still  find  for  appellant  on  the 
basis  of  the  fundamental  rule  that  all  doubts  must  be 
resolved  in  favor  of  the  taxpayer. 
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ARGUMENT. 
I. 

CONSTRUCTION  OF  REVENUE  STATUTES. 

It  is  of  primary  importance  in  this  case  to  keep  in 
mind  a  few  fundamental  principles  courts  have  al- 
ways referred  to  in  construing  tax  statutes.  These 
principles  are  tools  with  which  legal  minds  work; 
but  like  a  mechanic  who  attempts  to  do  a  job  without 
tools  and  fails,  a  legal  mind  which  operates  without 
the  constant  reference  to  or  reminder  of  the  tools  of 
thought  which  even  jurists  on  the  Supreme  Court 
have  used  to  guide  them,  may  fall  in  error. 

First  of  all,  ^'It  is  elementary  that  tax  laws  are 
to  he  interpreted  liberally  in  favor  of  taxpayers,  and 
that  words  defining  things  to  he  taxed  may  not  he 
extended  heyond  their  clear  import.  Doubts  must  he 
resolved  against  the  government  and  in  favor  of  tax- 
payers." (Emphasis  supplied.)  Miller  v.  Standard 
Nut  Margarine  Co.  of  Florida,  284  U.S.  498,  508, 
52  S.Ct.  260,  263.  See  also:  Gould  v.  Gould,  245 
U.S.  151,  153,  38  S.Ct.  245;  U.  S.  v.  Merriam,  263 
U.S.  179,  187  44  S.Ct.  69;  Bowers  v.  N.  Y.  d  Albam^y 
Co.,  273  U.S.  346,  350,  47  S.  Ct.  389.  Certainly  when 
two  District  Courts,  as  will  be  shown  later,  concurred 
with  appellant's  views  in  this  matter,  laying  emphasis 
on  the  foregoing  rule,  it  cannot  be  said  that  the  sit- 
uation is  without  doubt  and  the  rule  does  not  apply. 
The  trial  court  in  this  case  in  its  opinion  (Tr.  pp. 
50-60)  did  not  even  mention  the  above  rule  anywhere 
in  its  decision. 

Another  fundamental  and  just  rule  is  that  '^Tax- 
ation is  an  interisely  practical  matter  and  laws  in 
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respect  of  it  should  he  construed  and  applied  with 
a  view  of  avoiding,  so  far  as  possible,  unjust  and 
oppressive  consequences/'  Farmers  Loan  Co.  v. 
Minnesota,  280  U.S.  204,  212,  50  S.Ct.  98,  100.  (Em- 
phasis supplied.)  See  also:  First  National  Bank  v. 
Maine,  284  U.S.  312,  325,  52  S.Ct.  176;  St.  Louis 
Union  Trust  Co.  v.  Burnet  (CCA.  8,  1932),  59 
F.2d  922,  927;  Buhl  v.  Kavanaugh,  (CCA.  6,  1941), 
118  F.2d  315,  323;  City  Bank  Farmers'  Trust  Co.  v. 
U.  S.  (D.C  N.Y.  1934),  5  F.Supp.  871,  874. 

The  writer  believes  that  these  two  fundamental 
rules  should  constantly  be  kept  in  mind  in  the 
consideration  of  this  case  and  be  used  as  guides 
where  there  is  doubt  as  to  which  argument  is  more 
acceptable. 


II. 

EFFECT  OF  PUBLIC  RULING  OF  AUGUST  18,  1952 
AND  PRIOR  PUBLIC  RULINGS. 

It  must  be  kept  in  mind  that  the  assessment  in 
this  case  covered  the  period  January  1,  1949  to  Au- 
gust 31,  1952.  In  other  words  it  covered  a  period 
prior  to  the  issuance  of  the  following  public  ruling 
(Plaintiff's  Exhibit  A)  made  on  August  18,  1952: 
^'Regulations  46  (1940),  Section  316.55:  Defini- 
tions of  parts  or  accessories. 

Application  of  the  tax,  imposed  by  section  3403(c) 
of  the  Internal  Revenue  Code,  as  amended, 
to  the  sale  of  automolnle  seat  covers  by  a  manu- 
facturer who  furnishes  the  material  therefor  and 
produces  them  for  the  consumer  thereof  accord- 
ing to  individual  design  and  measurement. 
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Section  3403(c)  of  the  Code,  as  amended,  im- 
poses, effective  November  1,  1951,  a  tax  of  8  per 
cent  on  the  sale  by  the  manufacturer  of  parts  or 
accessories  for  vehicles  taxable  under  subsections 
(a)  and  (b)  of  section  3403  of  the  Code,  as 
amended,  except  that  on  and  after  April  1,  1954, 
the  rate  of  tax  shall  be  5  per  cent.  Seat  covers 
for  automobiles  are  considered  to  be  parts  or 
accessories  within  the  meaning  of  section  3403(c) 
of  the  Code,  as  amended,  and  sales  thereof  by 
the  manufacturer  are  subject  to  tax. 

The  Bureau  has  issued  rulings  heretofore  that 
the  only  circumstances  under  which  the  tax  does 
not  apply  to  sale  of  seat  covers  by  a  manufac- 
turer, is  where  the  seat  covers  are  individually  de- 
signed, cut,  tailored,  and  fitted  by  the  manufac- 
turer to  the  automobile  belonging  to  the  person 
who  contracts  for  the  performance  of  such  op- 
eration, and  such  person  is  the  consumer  of  the 
seat  covers.  Such  rulings  provided,  however,  that 
the  sale  of  seat  covers,  similarly  produced,  to  a 
dealer  in  new  or  used  automobiles  is  not  a  sale 
for  consumption  hut  one  for  resale,  and  that  the 
tax  attached  to  the  manufacturer's  sale  thereof. 

Upon  reconsideration  of  the  matter,  the  Bureau 
is  now  of  the  opinion  that  where  a  manufacturer 
furnishes  the  material  and  produces  automobile 
seat  covers  for  the  consiuner  thereof,  according 
to  individual  design  and  measurement,  the  sale 
by  the  manufacturer  of  such  seat  covers  is  tax- 
able under  section  3403(c)  of  the  Code,  as 
amended,  regardless  of  whether  they  are  in- 
stalled by  the  manufacturer  or  by  other  persons. 
The  Bureau  has  issued  rulings,  as  stated  above, 
that  sales  by  a  manufacturer  of  seat  covers,  pro- 
duced according  to  individual  design  and  measure- 
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ments,  to  a  dealer  in  new  or  used  cars  are  not 
considered  sales  for  consumiDtion,  and  are  sub- 
ject to  tax.  The  taxability  of  such  sales  is  not 
affected  by  the  ruling  herein,  and  tax  continues  to 
attach,  as  in  the  past,  to  such  sales. 

Because  of  the  past  rulings  of  the  Bureau  con- 
cerning the  non-application  of  the  tax  to  auto- 
mobile seat  covers  which  are  produced  according 
to  individual  design  and  measurement  for  the 
consumer  thereof,  it  has  been  concluded  that, 
under  the  authority  contained  in  section  3791(b) 
of  the  Code,  the  ruling  set  forth  herein  relating 
to  seat  covers  so  produced  will  not  be  applied 
retroactively  with  respect  to  sales  of  such  seat 
covers  prior  to  the  date  of  this  bulletin,  except 
that  any  tax  which  has  been  paid  on  the  sale  of 
such  seat  covers  will  not  be  refunded,  imless  in 
a  particular  case  it  is  established  to  the  satisfac- 
tion of  the  Commissioner,  as  required  mider  sec- 
tion 3443(d)  of  the  Code,  that  the  manufacturer, 
by  reason  of  relying  on  an  existing  ruling  that 
the  sale  of  seat  covers  so  produced  was  not  tax- 
able, did  not  include  in  his  price  any  part  of 
the  manufacturers'  excise  tax  which  he  may  have 
subsequently  paid  on  the  sale."  (Emx3hasis  sup- 
plied.) 

The  foregoing  public  ruling  being  published  on  Au- 
gust 18,  1952,  the  appellant  did  not  have  actual  notice 
thereof  prior  to  its  publication. 

It  is  of  utmost  importance  that  prior  to  August 
18,  1952,  all  of  the  public  rulings  then  in  effect  would 
have  led  any  taxpayer  in  the  appellant's  position  to 
believe  that  the  transactions  assessed  as  taxable  by 
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appellee  were  not  taxable.  To  start  with,  Plaintiff's 
Exhibit  "B",  a  public  ruling  read  as  follows: 

'' Prentice  Hall,  Fed.  Tax  Sei-vdce  Vol.  3-A, 
Paragraph  38,571. 

Taxability  of  sale  or  use  of  parts  or  acces- 
sories measured  and  cut  from  raw  or  bulk  ma- 
terial.— *  *  *  A  jobber  or  dealer  frequently  buys 
material,  not  subject  to  tax,  and  hy  cutting  or 
processing  the  material  to  the  required  length 
or  size  produces  a  part  or  accessory.  In  deciding 
whether  the  transaction  is  taxable,  the  Bureau 
has  drawn  a  distinction  hettveen  an  immediate 
repair  job  and  a  sale  for  future  use.  If  the  part 
or  accessory  is  cut  or  produced  from  lengths  of 
rolls  of  material  for  immediate  use  by  a  repair- 
man in  a  repair  job  on  which  he  is  then  work- 
ing, the  sale  thereof  by  the  jobber  or  dealer  to  the 
repairman  is  deemed  to  be  a  sale  of  material  not 
subject  to  tax.  If,  however,  the  jobber  or  dealer 
transforms  lengths  or  rolls  of  material  into  parts 
or  accessories  and  places  the  finished  articles  in 
stock  for  future  use  or  disposition,  he  thereby 
becomes  the  manufacturer  of  such  articles  within 
the  meaning  of  the  Act,  and  his  subsequent  sale 
or  use  thereof  is  taxable  under  section  606(c)  of 
the  Revenue  Act  of  1932.  (S.T.  824,  CB.  Dec. 
1935,  p.  368.)"    (Emphasis  ours.) 

Would  any  taxpayer  in  appellant's  position  take  a 
position  contrary  to  what  the  appellant  did,  in  view 
of  the  above?  Any  reasonable  person  in  appellant's 
position  would  have  been  led  to  believe  that  the  very 
words  of  the  above  public  ruling  made  the  transaction 
nontaxable. 
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In  addition  to  the  foregoing,  Plaintiff's  Exhibit 
''C",  another  public  ruling,  certainly  was  in  appel- 
lant's favor.  It  read  as  follows: 

''Prentice  Hall,  Fed.  Tax  Service  Vol.  3-A, 
Paragraph  38,592. 

Repairs  held  not  subject  to  tax. — Repairs 
on  automobiles  performed  in  a  repair  shop, 
such  as  painting,  upholstering,  changes  in,  or 
replacements  of  woodwork,  and  repairs  to  fenders 
and  bodies  are  deemed  to  be  in  the  nature  of 
general  repair  work,  rather  than  articles  sold, 
and  are  not  subject  to  tax  under  section  606  of 
the  Revenue  Act  of  1932.  (S.T.  582,  C.C.  Dec. 
1932,  p.  472.)"  (Emphasis  ours.) 

It  is  customary  for  one  interpreting  tax  laws,  to 
look  into  similar  situations.  With  relation  to  the  in- 
stallation of  auto  glass,  a  public  ruling  (Plaintiff's 
Exhibit  "D")  provided  as  follows:  « 

"Prentice  Hall,   Fed.   Tax   Service  Vol.   3-A,  ^ 
Paragraph  38,583.  * 

S.T.  928,  above,  holds  that  sales  of  glass  cut 
to  automobile  patterns  are  subject  to  tax  under 
Sec.  3403(c),  IRC,  except  where,  in  connection 
with  an  immediate  repair  job,  the  glass  is  cut  to 
pattern  pursuant  to  a  customer's  order  and  is 
installed  by  the  person  who  cut  the  glass.  The 
term  'customer'  as  used  in  S.T.  928  applies  to  any 
patron  of  the  glass  dealer,  tvithotit  any  distinc- 
tion as  between  consumers  or  individual  otvners 
and  dealers  or  others  enagaged  in  business.  Ac- 
cordingly, where  upon  order  of  his  customer,  a 
glass  dealer  both  cuts  and  installs  replacement 
glass  in  an  automobile  under  immediate  repair, 
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no  excise  tax  liability  attaches,  irrespective  of 
the  character  of  the  customer  for  whom  the  serv- 
ices are  performed.  However,  where  a  glass 
dealer  cuts  replacement  glass  and  sells  it  to  an- 
other person  for  installation,  excise  tax  liability 
attaches  to  such  sale.  S.T.  940,  CB  1951-2,  p. 
214."   (Emphasis  supplied.) 

It  not  only  shows  that  a  glass  cutter  who  installs  it 
in  a  car  is  not  a  manufacturer  but  the  fact  of 
the  customer's  status,  whether  a  dealer  or  an  ulti- 
mate consumer,  would  not  make  any  difference.  In 
the  present  case  99%  of  the  plaintiff's  customers  were 
used  car  dealers.  (Tr.  p.  118.)  But  under  the  fore- 
going, public  ruling,  the  status  of  the  customer 
didn't  make  any  difference.  Wouldn't  any  reasonable 
person  reading  the  above  be  led  to  believe  that  the 
customer  status  was  immaterial? 

See  also  Plaintiff's  Exhibit  "E"  which  public 
ruling  read  as  follows  : 

"The  tax  also  attaches  to  rebabbited  connect- 
ing rods  and  reclaimed  brake  drums  in  which 
new  steel  bands  have  been  inlaid  where  they  are 
placed  in  stock  to  be  sold  as  parts  and  accessories. 
However,  where  these  articles  are  reconditioned 
in  connection  with  an  immediate  repair  job,  the 
tax  does  not  attach.  S.T.  573  CB.  Dec.  1932,  page 
473." 

The  above  mentioned  public  rulings,  all  interpreting 
the  same  section  3403  of  the  Internal  Revenue  Code 
of  1939  as  applied  to  auto  parts  were  all  of  the  public 
rulings  appellant  could  have  resorted  to  on  this  sub- 
ject prior  to  August  18,  1952.   They  clearly  indicated 
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that  appellant  did  not  have  to  pay  taxes  on  the  trans- 
actions upon  which  appellee  assessed  taxes.  In  the 
trial  of  this  cause,  appellee  wasn't  able  to  point  to  a 
single  public  ruling  which  indicated  otherwise. 

These  public  rulings  abovementioned  (Plaintiff's 
Exhibits  B,  C,  D  and  E)  were  long  established  and  uni- 
formly and  consistently  adhered  to.  Appellee  did  not 
at  any  time  in  the  trial  court  show  that  it  was  other- 
wise. Such  public  rulings,  although  not  binding  on 
the  courts,  are  persuasive  and  entitled  to  high  respect 
and  should  not  be  lightly  set  aside  except  for  very 
cogent  reasons.  Farmer's  Cooperative  Co.  v.  Birming- 
ham (D.C.  Iowa  1949),  86  F.Supp.  201,  229;  Greer  v. 
Birmingham  (D.C.  Iowa  1950),  88  F.Supp.  189,  221; 
C.IM.  V.  Swift  d  Co.  E.B.A.  (CCA  7,  1945),  151 
F.2d  625,  629;  Estate  of  Sanford  v.  C.I.E.,  308  U.S. 
39,  52,  60  S.Ct.  60.  It  is  seldom  that  a  tax  litigant 
advances  a  public  ruling  and  cites  it  in  his  favor.  But 
in  the  present  case  because  of  the  circumstances  prior 
to  August  18,  1952,  said  rulings  are  in  appellant's 
favor.  It  is  submitted  that  the  government  shouldn't 
be  allowed  to  say  that  the  rule  isn't  applicable  when 
the  shoe  is  on  the  other  foot. 

It  was  not  only  the  public  rulings  made  by  the 
government  itself  which  misled  the  appellant  but 
there  was  a  judicial  decision  unappealed  by  the  gov- 
ernment which  clearly  held  that  what  appellant  did 
was  not  manufacturing  but  a  bare  sale  of  labor  and 
materials.  A  Federal  District  Court  in  Connecticut 
in  1926  decided  in  the  case  of  John  J.  Roche  Co.  v. 
Eaton,  14  F.2d  857,  858  as  follows; 
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^'The  plaintiff  is  a  Connecticut  corporation, 
having  its  place  of  business  in  Hartford.  Dur- 
ing the  period  in  question  it  did  a  general  auto- 
mobile repairing  business,  and  fitted,  among  other 
things  it  made,  automobile  side  curtains,  tops, 
slip  covers,  and  carpets  to  the  special  order  of 
its  patrons.  It  carried  no  stock  of  manufactured 
articles  with  which  to  supply  its  customers,  but 
made  all  materials  up  specially  for  each  job  as 
it  was  presented,  to  suit  the  whims  and  orders  of 
each  particular  customer.  It  also  repainted  motor 
cars  and  reupholstered  them.  It  repaired  automo- 
bile bodies  and  fenders.  It  cut  and  fitted  all  the 
new  material  supplied  from  a  stock  of  material 
on  hand,  for  each  customer,  and  it  supplied  all 
the  new  material  that  was  used  in  the  work  of  re- 
placement or  repair. 

The  tax  was  assessed  on  the  price  received  by 
the  plaintiff  for  the  various  articles  above  enumer- 
ated and  supplied  by  the  plaintiff  to  its  patrons 
from  1921-1923,  on  the  theory  that  the  plaintiff 
was  a  manufacturer  or  producer  of  parts  or 
accessories  of  automobiles,  who  sold  the  same. 

It  will  not  be  questioned  that  a  distinction 
exists  between  a  contract  of  sale  and  one  for 
work  and  materials.  The  distinction  is  not  recent. 
It  was  recognized  long  anterior  to  the  passage  of 
the  act  of  1919.  I  will  not  assume  that  Congress 
was  ignorant  of  its  existence,  and  that,  in  the 
use  of  language  having  definite  and  ascertained 
legal  connotations,  it  intended  to  disregard  them. 
The  motion  or  theory  that,  because  the  statute 
applicable  is  a  taxing  statute,  its  language  was 
destined  for  lay  persual  and  devised  for  a  lay 
interpretation,  is  a  trifle  overingenious.   The  law 
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emanating  from  Congress  is  always  addressed  to 
all  the  people.  Rules  of  statutory  construction 
do  not  vary  in  accordance  with  the  assumed 
learning  or  intelligence  of  the  class  which  m 
any  given  instance  is  specially  affected  by  the 
legislation. 

I  hold  that  the  dominant  aspect  of  the  trans- 
actions engaged  in  by  the  plaintiff  was  that  of 
work  performed.  Materials  were,  of  course,  sup- 
plied; but  the  fact  that  these  materials  were  not 
manufactured  en  masse,  but  were  fashioned  spe- 
cially in  each  instance  for  a  specific  customer, 
makes  the  furnishing  of  them  but  an  incident  of 
the  major  transaction.  While  the  line  of  demarca- 
tion between  a  contract  of  sale  and  one  for  serv- 
ices and  material  is  often  elusive,  that  is  not  a 
consideration  which  impugns  the  validity  or  the 
reality  of  the  distinction. 

I  therefore  hold  that  the  parts  or  accessories 
(assuming  that  they  are  such)  were  not  sold  by 
the  plaintiff  within  the  intendment  of  the  stat- 
ute, and  the  excise  tax  levied  and  collected  should 
be  remitted.  If  I  had  any  doubt  as  to  the  inter- 
pretation to  be  given  to  the  statute,  then  imder 
well-settled  rules  of  construction  I  would  be  com- 
pelled to  resolve  that  doubt  in  favor  of  the  tax- 
payer. ' ' 

The  above  decision  was  unappealed,  and  remained  in 
the  books  as  the  leading  case  on  this  subject.  From 
1926  to  the  date  of  this  brief  no  other  decision  (ex- 
cept that  sought  to  be  reviewed  herein)  has  reversed 
the  logical  decision  of  the  Federal  District  Court  of 
Connecticut. 


25 

When  public  rulings  arc  supplemented  by  court 
I  decisions,  the  Supreme  Court  of  the  United  States, 
'stated  in  Estate  of  Sanford  v.  C.I,R.,  308  U.S.  39, 
52,  60  S.Ct.  60  as  follows: 

''Administrative  practice  may  be  of  persuasive 
weight  in  determining  the  construction  of  a  stat- 
ute of  doubtful  meaning  where  the  practice  does 
not  conflict  with  other  provisions  of  the  statute 
and  is  not  so  inconsistent  with  applicable  deci- 
sions of  the  courts  as  to  produce  inconsistency 
and  confusion  in  the  administration  of  the  law. 
Such  a  choice,  in  practice,  of  one  of  two  possible 
constructions  of  a  statute  by  those  who  are  ex- 
pert in  the  field  and  specially  inforaied  as  to  ad- 
ministrative needs  and  convenience,  tends  to  the 
wise  interpretation  and  just  administration  of 
the  laws.  This  is  the  more  so  when  reliance  has 
been  placed  on  the  practice  by  those  affected 
by  it." 

The  public  ruling  of  August  18,  1952,  aforequoted, 
refers  to  prior  rulings  but  said  rulings  were  private 
rulings.  What  the  said  private  rulings  were,  are 
still  a  mystery  in  this  case  in  that  in  the  court  below 
evidence  of  said  ruling  was  unavailable  in  the  Hawaii 
office  of  Internal  Revenue.  (Tr.  pp.  78,  84.)  Appel- 
lee did  not  even  make  an  effort  to  obtain  it.  Witness 
Clyde  Lee,  an  Internal  Revenue  agent  in  Hawaii  since 
1946  didn't  know  that  there  was  such  a  private  ruling 
until  he  saw  the  public  ruling  of  August  18,  1952. 
(Tr.  p.  78.)  At  the  time  he  testified  in  the  trial  court 
even  he  had  never  seen  the  private  ruling. 

The  sudden  move  by  the  Hawaii  office  to  make 
back  assessments  on  these  small  businessmen  like  ap- 
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pellant  after  August  18,  1952  (Tr.  p.  85)  is  further 
evidence  of  the  fact  that  even  internal  revenue  men 
in  Hawaii  didn't  know  about  said  private  rulings 
prior  to  August  18,  1952.  This  court  nor  the  lower 
court  takes  judicial  notice  of  private  rulings.  This 
is  elementary.    See  31  C.J.S.  Sec.  39,  page  601. 

It  must  be  remembered  that  we  are  not  here  dealing 
with  a  net  income  tax.  The  tax  herein  discussed  is  one 
in  the  usual  course  of  trade,  if  known  by  taxpayer, 
collected  from  the  customer.  It  was  stipulated  in  this 
case,  that  appellant  did  not  collect  such  taxes  from 
his  customers  during  the  period  involved.  (Tr.  p. 
48.)  Furthermore,  the  tax  imposed  was  an  8%  tax, 
a  tax  high  enough  to  absorb  all  of  one's  profit  under 
present  day  competitive  situations. 

The  practical  effect  of  the  government's  actions  up 
to  August  18,  1952  was  to  say  to  these  small  business- 
men, by  these  public  rulings  (Plaintiff's  Exhibit  B, 
C,  D  and  E  hereinabove  referred  to  and  quoted)  you 
need  not  collect  these  taxes  from  customers.  Said 
businessmen  were  further  assured  by  the  court  de- 
cision in  John  J.  Roche  Co.  v.  Eaton,  supra,  unap- 
pealed  by  the  government  in  1926.  The  statutes,  sec- 
tion 3403  of  the  1939  Internal  Revenue  Code,  in- 
terpreted by  these  public  rulings  and  the  decision 
certainly  left  no  area  of  doubt.  But  in  August  of 
1952,  the  government  reversed  its  position  and  in  ef- 
fect made  the  prior  secret  private  ruling  retroactive 
by  reciting  them  in  a  public  ruling.  The  practical  ef- 
fect on  these  small  businessmen  was  to  force  them 
to  pay  the  tax  they  could  have  collected  from  custom- 
ers, had  they  not  been  misled,  out  of  their  o^ti  pockets. 
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A  more  unjust  and  oppressive  situation  could  seldom 
be  found  in  our  taxing  history.  It  is  submitted  that 
"Taxation  is  an  intensely  practical  matter  and  laws 
in  respect  of  it  should  be  construed  and  applied  with 
a  view  of  avoiding,  so  far  as  possible,  unjust  and  op- 
pressive consequeyices."  Farmer's  Loan  Co.  v.  Min- 
yiesota,  280  U.S.  204,  212,  50  S.Ct.  98,  100  (supra)  ; 
First  National  Bank  v.  Maine,  284  U.S.  312,  325,  52 
S.Ct.  176;  St.  Louis  Union  Trust  Co.  v.  Burnet 
(CCA.  8,  1932),  59  F.2d  922,  921 -,  Buhl  v.  Kavanaugh 
(CCA.  6,  1941),  118  F.2d  315,  323;  City  Bank  Farm- 
ers' Trust  Co.  V.  U.  S.  (D.C.  N.Y.  1934),  5  F.Supp. 
871,  874. 

In  closing  this  argument  appellant  wishes  to  point 
out  that  the  public  ruling  of  August.l8,  1952  does  not 
have  the  force  and  effect  of  Treasury  regulations.  See 
5  U.S.C.A.  Sec.  1002;  Hotch  v.  U.  S.  (CCA.  9,  1954), 
212  F.2d  280,  282-3;  U.  S.  v.  Morelock  (D.C  Md. 
1954),  124  F.Supp.  932,  944,  26  U.S.C.A.  Sec.  3450; 
Helvering  v.  N.Y.  Trust  Co.,  292  U.S.  455,  468,  54 
S.Ct.  806,  810;  BiddJe  v.  Commissioner,  302  U.  S. 
573,  582,  58  S.Ct.  379,  383;  Cahn  v.  CLE.  (CCA.  9, 
1937),  92  F.2d  674,  676;  ''Cautionary  Notice"  to  In- 
ternal Revenue  Bulletin,  August  18,  1952,  No.  17. 
Moreover,  it  is  not  entitled  to  any  respect  and  has  no 
persuasive  force  whatsoever.  It  is  well  settled  that 
a  court  will  not  follow  an  administrative  construction 
of  revenue  statutes  where  it  has  not  been  adhered  to 
uinformly  and  consistently.  Alexander  v.  Cosden 
Pipe  Line  Co.,  290  U.S.  484,  498,  54  S.Ct.  292; 
Burnet  v.  Chicago  Portrait  Co.,  285  U.S.  1,  16,  52  S.Ct. 
275 ;  Miller  v.  Standard  Nut  Margarine  Co.,  284  U.S. 
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498,  507-8,  52  S.Ct.  260;  Iselin  v.  U.S.,  270  U.S.  245, 
251,  46  S.Ct.  248.  Said  ruling,  not  having  even 
prospective  application  as  a  regulation  cannot  be 
of  retroactive  application. 

It  is  submitted  that  the  lower  court's  decision  and 
judgment  should  be  reversed  on  this  argument  only. 


III. 


THE  POSITION  OF  THE  TRIAL  COURT  IS 
UNSUPPORTED  BY  AUTHORITIES. 

The  opinion  of  the  lower  court  as  to  the  mean- 
ing of  the  term  ''manufacturer"  is  manifestly  unsup- 
ported by  case  authority.  It  is  therefore  the  purpose 
of  the  writer  at  this  point  to  analyze  the  decision  of 
the  lower  court  and  compare  it  with  the  authorities. 
The  Memorandum  Opinion  of  the  learned  Judge  be- 
low is  hereby  referred  to. 

The  trial  court  held  as  follows : 

''The  ordinary  meaning  of  manufacture  in- 
cludes any  process  with  a  resulting  product,  aside 
from  natural  products,  so  long  as  the  hand  of 
man  was  instrumental  in  bringing  it  about.  This 
is  manufacture  in  its  broadest  sense.  Under  the 
regulations  the  definition  of  manufacture  is  no 
less  broad:  'The  term  "manufacture"  includes 
a  person  who  produces  a  taxable  article  from 
scrap,  salvage,  or  junk  material,  as  well  as  from 
new  or  raw  material,  (1)  by  processing,  manipu- 
lating, or  changing  the  form  of  an  article,  or  (2) 
by  combining  or  assembling  two  or  more  articles.' 
26  C.F.R.  sec.  316.4(a).    Granting  that  the  word 
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manufacture  so  defined  is  very  broad,  we  see  no 
reason  why  this  broad  definition  should  not  con- 
trol. See:  United  States  v.  Armature  Exchange, 
116  F.2d  969  (9  Cir.  1941),  reversing  Armature 
Exchange  v.  United  States,  28  F.Supp.  10  (Cal. 
1939)  ;  United  States  v.  Leslie  Morris  Co.,  124 
F.2d  371  (9  Cir.  1941)  ;  United  States  v.  Moroloy 
Bearing  Service,  124  F.2d  373  (9  Cir.  1941); 
Henricksen  v.  Seward,  135  F.2d  986  (9  Cir. 
1943),  holding  that  Con-Rod  Exchange,  Inc.  v. 
Henricksen,  28  F.  Supp.  924  (Wash.  1939)  is 
not  law;  Clawson  &  Bals,  Inc.  v.  Harrison,  108 
F.2d  991  (7  Cir.  1939)  ;  United  States  v.  Arma- 
ture Rewinding  Co.,  124  F.2d  589  (8  Cir.  1942)  ; 
Monteith  Bros.  Co.  v.  United  States,  142  F.2d 
139  (7  Cir.  1944);  Clawson  &  Bals  v.  United 
States,  182  F.2d  402  (7  Cir.  1950).  Applying  this 
definition  to  this  case,  we  find  that  seat  covers 
were  in  fact  manufactured,  for  the  cars  came 
out  of  the  shop  with  seat  covers  where  there  were 
none  in  the  shop  when  the  cars  were  driven  in." 
(Tr.  p.  57.) 

Apparently,  the  learned  judge  below  relied  on  the 
cases  cited  in  his  opinion  for  his  decision.  Said  cases 
implicitly  assume  the  basic  premise  that  a  repairer  is 
not  a  manufacturer  and  therefore  not  subject  to  the 
manufacturers'  excise  tax.  It  thus  becomes  important 
to  determine  the  meaning  of  the  term  '^repairer".  In 
the  leading  case  of  Clawson  <&  Bals  v.  Harrison  (7 
Cir.  1939),  108  F.2d  991,  994,  the  court,  in  finding 
that  the  making  of  new  rods  from  used  and  discarded 
connecting  rods  was  manufacture  rather  than  repair, 
enunciated  the  following  principle : 
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''Ordinarily  a  repairer  furnishes  labor  and 
material  to  the  owner  of  some  article  for  the  pur- 
pose of  restoring  the  article  to  its  normal  con- 
dition. The  article  remains  the  property  of  the 
one  for  whom  the  service  is  performed.  If  this 
taxpayer  is  a  repairer  it  is  a  repairer  of  its  own 
property,  not  for  the  purpose  of  restoring  its 
own  property  for  efficient  use  in  the  ordinary 
operations  of  the  taxpayer's  business,  but  for  the 
purpose  of  preparing  the  property  for  sale  in  the 
trade.  In  the  transactions  between  the  taxpayer 
and  its  vendees  the  connecting  rods,  whether  pre- 
pared from  new  forgings  or  from  old  connecting 
rods,  are  treated  as  newly  and  freshly  produced 
automobile  accessories.  Neither  taxpayer  nor  the 
trade  recognizes  that  the  finished  connecting  rods 
are  repaired  rods.  Looked  at  from  the  stand- 
point of  production  and  distribution  in  the  trade 
the  taxpayer  is  performing  the  function  of  a 
manufacturer  rather  than  a  repairer."  (Empha- 
sis supplied.) 

In  each  of  the  other  cases  cited  by  the  judge  the  same 
principle  is  applied  with  the  same  result  under  essen- 
tially similar  facts.  These  cases,  however,  are  clearly 
distinguishable  on  the  facts  from  the  case  at  bar  and, 
although  controlling  in  principle,  should  not  be  con- 
trolling in  the  result  here.  In  each  of  the  Clawson  <fc 
Bals  line  of  cases,  the  articles  found  to  have  been 
manufactured  were  articles  which  were  produced  and 
kept  in  stock  for  sale  to  the  general  market.  The 
articles  were  articles  of  commerce,  the  production 
of  which  constituted  the  dominating  feature  of  the 
process  involved  and  formed  the  basis  of  the  decisions. 
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Here,  however,  the  seat  cover  is  not  an  article  of 
commerce.  (Tr.  p.  124.)  It  was  not  kept  in  stock  for 
sale  in  the  trade.  (Tr.  p.  108.)  It  was  custom  made 
(Tr.  p.  120)  and  only  after  the  car  was  brought  in 
(Tr.  p.  108).  The  dominant  feature  of  the  process 
in  the  case  at  bar,  then,  is  the  performance  of  labor 
and  furnishing  of  material.  The  finding  in  the  Claw- 
son  <&  Bah  line  of  cases  that  the  operation  was  manu- 
facture and  not  repair,  therefore,  is  clearly  warranted 
by  the  facts.  But  not  so  here. 

The  trial  court  further  held : 

''Under  the  statute  here  involved  the  tax  at- 
taches only  when  a  manufactured  part  or  acces- 
sory is  sold  by  the  manufacturer.  We  have  held 
that  seat  covers  are  manufactured  parts  or  ac- 
cessories, and  that  these  seat  covers  were  sold  is 
not  disputed.  Thus  the  only  remaining  question 
is  whether  plaintiff  is  the  manufacturer  liable 
for  the  tax.  Where  a  customer  brings  in  his  own 
materials  and  has  the  seat  covers  made  by  the 
jobber,  he  in  effect  is  buying  the  skill  and  labor 
of  the  jobber  so  that  the  transaction  becomes  one 
for  work  and  labor.  To  be  sure,  a  seat  cover  has 
been  manufactured,  but  the  customer  is  the  manu- 
facturer and  not  the  jobber.  Here  title  to  the 
article  throughout  the  process  is  retained  by  the 
customer.  See :  In  re  Burkhead,  106  F.Supp.  527 
(Texas  1952).  On  the  other  hand,  where  the  job- 
ber supplies  the  material  as  well  as  his  skill  and 
labor  and  the  customer  pays  for  the  seat  covers  at 
a  price  for  completed  and  installed  seat  covers, 
the  jobber  is  the  manufacturer  and  is  liable  for 
the  tax.  In  John  J.  Roche  Co.  v.  Eaton,  14  F.2d 
857  (D.C.  Conn.  1926),  the  court  held  this  latter 
type  of  operation  to  be  for  work  and  labor.  How- 
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ever,  this  case  seems  to  have  overlooked  the  ques- 
tion of  who  is  the  manufacturer."  (Emphasis 
supplied.)  (Tr.  p.  58.) 

This  portion  of  the  opinion  discloses  three  errors 
of  misinterpretation  committed  by  the  trial  court  be- 
low, which  are  as  follows: 

One.     The   trial   court   below  seems  to  be   of  the 
opinion  that  the  question  of  manufacturing  was  as- 
sumed in  the  case  of  In  Re  Biirkhead  (D.C.  Texas 
1952),  106  F.Supp.  527,  and  that  the  issue  on  appeal 
in  said  case  was  as  to  who  the  manufacturer  was, 
whether  the  jobber  or  the  customer.   To  the  contrary, 
the  question  of  manufacturing  was  not  assiuned  in 
said  case,  but  was  directly  in  issue.   The  court  there, 
considering  certain   exchange  transactions  invoMng 
pressure  plate  assemblies,  states  the  issue  as  follows: 
"The  Government  assessed  against  him  a  tax 
liability  under  said  statute  on  the  above  recited 
transactions  in  the  principal  sum  of  $10,341.26, 
and  filed  a  claim  for  such  alleged  taxes,  plus  in- 
terest, together  with  some  other  small  items  of 
uncontested  taxes,  in  this  bankruptcy  action.  The 
trustee  contested  the  bankrupt's  liability  for  said 
sales  taxes  and  the  referee  rejected  entirely  that 
part  of  the  claim,  on  the  theory  that  the  bankrupt 
was  not  a  manufacturer  or  producer  selling  auto- 
motive parts  in  the  transactions  aforesaid,  but 
acted  simply  as  a  repair  man.    The  Government 
was  dissatisfied  and  presented  its  petition  for  re- 
view." 

It  was  then  held: 

"Any   notion   of  a   sale  being  latent  in   such 
course  of  business  would  be  pointless  under  the 
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circumstances.  It  is  more  realistic,  and  likewise 
tenable,  to  stand  on  the  premise  that  in  law,  as  in 
practical  business  acceptation,  the  units  sent  in 
were  constructively  the  same  units  received  back 
with  accretions  and  betterments  incident  to  the 
reconditioning  service,  and  that  title  throughout 
was  retained  by  the  customers." 

And  the  court  concluded : 

''.  .  .  that  the  bankrupt  in  any  event  v\'as  bailee 
rather  than  owner  of  the  imits  dealt  with  in  his 
exchange  transactions,  and  consequently  he  was 
not  a  manufacturer  or  producer  selling  such  units 
so  as  to  become  liable  for  the  tax  claimed." 

Two.     The  trial  court  in  the  Memorandum  Opinion 
states : 

''Where  a  customer  brings  in  his  own  materials 
and  has  the  seat  covers  made  by  the  jobber,  he 
in  effect  is  buying  the  skill  and  labor  of  the  jobber 
so  that  the  transaction  becomes  one  for  work  and 
labor.  To  be  sure,  a  seat  cover  has  been  manu- 
factured, but  the  customer  is  the  manufacturer 
and  not  the  jobber." 

The  first  sentence  correctly  states  the  law,  but  the 
second  is  nowhere  sanctioned  in  In  Re  Burkhead  or 
any  other  case.  Such  a  rule  is  contrary  to  the  defini- 
tion of  a  manufacturer  as  provided  in  26  C.F.R.  316.4. 

Three.     The  following  statement  of  the  trial  court 
is  also  incorrect: 

''On  the  other  hand,  where  the  jobber  supplies 
the  material  as  well  as  his  skill  and  labor  and 
the  customer  pays  for  the  seat  cover  at  a  price 
for  completed  and  installed  seat  covers,  the  jobber 
is  the  manufacturer  and  is  liable  for  the  tax." 
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What  difference  does  it  make  who  supplies  the  ma- 
terial? Either  the  jobber  is  a  manufacturer  or  he 
is  not.  The  mere  fact  that  he  furnishes  material  does 
not  make  him  a  manufacturer,  and  this  proposition 
is  sanctioned  in  In  Be  Burkhead. 

The  case  of  John  J.  Boche  Co.  v.  Eaton  (D.C.  Conn. 
1926),  14  F.2d  857,  therefore,  stands  unimpaired  as 
a  legal  precedent  on  the  matter. 

Finally,  the  trial  court  held: 

"Plaintiff  claims  that  he  is  doing  repair  AA'ork. 
Use  of  the  term  'repair'  is  deceiving  in  this  area. 
Webster  defines  'repair':  'To  restore  to  a  sound 
or  good  state  after  decay,  injury,  etc'  Whenever 
any  component  part  or  accessory  of  an  automobile 
is  put  in  serviceable  condition,  common  jjarlance 
description  is  that  the  'automobile  has  been  re- 
paired.' Likewise,  plaintiff  here  claims  that 
the  seats  are  being  repaired.  Broadly  speaking 
(it)  is  not  incorrect'  to  maintain  such  a  position 
for  the  reference  is  to  the  tvhole  even  though  only 
a  part  thereof  was  fixed.  However,  the  word  're- 
pair' in  this  context  must  have  reference  to  seat 
covers  and  not  seats.  In  other  words,  plaintiff 
must  claim  that  the  seat  covers  are  being  repaired. 
A  seat  coA^er  is  repaired  only  if  a  portion  of  it  is 
redone  and  the  basic  seat  cover  is  still  intact.  See : 
Martin  Tire  Co.  v.  United  States,  130  F.Supp. 
316  (Fla.  1955).  Where  the  old  seat  cover  is  re- 
moved and  a  new  one  installed  or  where  a  new  one 
is  installed  where  none  existed,  the  operation  is 
not  repair,  but  replacement  or  addition."  (Tr.  p. 
59.)    (Emphasis  supplied.) 

The  court,  it  is  seen,  relies  on  two  ))asic  propositions 
for  its  decision:    (1)  The  term  "repair"  must  have 
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reference  to  the  seat  cover,  since  the  unit  looked  to 
is  the  seat  cover  and  not  the  seat.  (2)  The  operation 
is  not  repair  where  there  is  replacement  or  addition. 

We  first  consider  the  first  proposition.  Manifestly, 
the  trial  court  below  was  of  the  opinion  that  judgment 
depended  on  which  unit  was  to  ])e  looked  to — the  seat 
or  the  seat  cover.  It  expressly  admits  in  the  Memo- 
randum Opinion  that  it  is  not  incorrect  to  maintain 
the  position  that  the  seats  are  being  repaired;  in 
other  words,  it  is  proper  to  look  to  the  seat  as  the  unit. 
Undoubtedly,  too,  the  court  before  rendering  its  de- 
cision believed  at  the  same  time  that  the  seat  cover 
was  also  a  proper  unit  which  could  be  considered  in 
determining  whether  the  operation  was  repair  or  not. 
Thus,  it  had  two  choices,  either  of  which,  it  believed, 
could  be  taken  as  the  proper  unit.  As  stated  in 
Argument  I,  the  courts  are  charged  l>y  the  funda- 
mental rule  of  construction  to  construe  revenue  stat- 
utes liberally  in  favor  of  the  taxpayer  and  most 
strongly  against  the  government.  Applying  said  rule, 
the  seat  and  not  the  seat  cover  is  the  proper  unit 
looked  to,  since  obviously  the  former  is  the  more 
liberal  of  the  two  alternatives.  The  court  below,  how- 
ever, elected  to  look  to  the  seat  cover  as  the  unit. 
The  writer  submits  that  rules  of  construction  have  a 
purpose  and  are  not  to  be  lightly  set  aside. 

It  may  be  argued  that  the  rule  of  construction  does 
not  apply  in  this  instance,  since  the  word  '^repair" 
and  not  '^manufacture"  is  at  issue  and  construction 
of  the  former  is  not  construction  of  the  statute. 
However,  the  word  "repair"  is  essential  in  the  case 
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at  bar  in  determining  the  meaning  of  "manufacture". 
By  defining  ''repair"  we  define  the  limits  of  the  term 
'^manufacture",  so  that  construction  of  the  former 
is  construction  of  the  latter.  The  rule  should  apply, 
therefore,  if  the  "unit  test"  as  proposed  by  the  court 
below  be  accepted. 

We  come  now  to  the  second  proposition  set  forth 
l)y  the  court.  That  the  court  below  was  of  the  opinion 
that  replacement  or  addition  negatives  repair,  seems 
to  have  been  influenced  by  Mr.  Dwight's  cross-exam- 
ination of  appellant  in  the  proceedings  below.  This 
appears  in  the  Transcript  of  Proceedings  (Tr.  pp. 
113-15) : 

"Q-  O^y  Mr.  Dwdght).     Mr.  Hirasuna,  when  a 
car  is  delivered  in  your  shop,  you  stated  that 
about  85  per  cent  of  the  cars  delivered  had  a  seat 
covering  on  them  that  you  removed  ? 
A.    Yes,  sir. 

Mr.  Kashiwa.  Just  a  minute.  You  mean  non- 
factory  seat  cover.  Every  car  has  a  covering  some 
time. 

Q.  (by  Mr.  Dwight).     Non-factory  seat  cover? 

A.    Yes,  sir. 

Q.     Now,  after  you  removed  this  non-factory 

seat  covering,  was  there  yet  another  covering  on 

the  seat,  material  on  the  seat? 

A.  Well,  I  find  occasionally  there  is  about 
two  covers  on  it,  these  ready-made  covers. 

Q.     I  am  talking  about  the  condition  of  the 
cushion  and  the  lazy  back.  Now,  as  it  comes  from 
the  factory,  is  there  a  covering — is  that  factory 
covering   on  your   lazy   back   and  3'our   cushion  | 
after  you  have  removed  this  non-factory  cover-] 
ing? 
A.    Yes,  sir. 
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Q.  Now,  the  other  15  per  cent  of  the  cars  that 
are  delivered  to  your  shop,  do  they  have  this  fac- 
tory-made covering  on  them? 

A.    Yes,  sir. 

Q.  Do  you  do  anything  to  that  factory-made 
covering  ? 

A.     No,  sir. 

Q.     That  is,  except  vacuum  it? 

A.     Vacuum  it  and  clean  it. 

The  Court.     Speak  a  bit  louder,  please. 

A.    Yes,  sir. 

Q.  (by  Mr.  Dwight).  Your  job  is,  then,  to  put 
a  new  and  different  covering  on  top  of  this  fac- 
tory-made covering,  is  that  right? 

A.    Yes,  sir. 

Q.  And  this  new  and  different  covering,  then, 
is  usually  your  plastic  material? 

A.     Usually. 

Q.  Sometimes  it  is  leatherette,  sometimes  it 
is  fibre  ? 

A.    Yes,  sir. 

Q.  But  you  don't  take  the  factory  covering 
off  of  the  seat? 

A.  Well,  if  there  is  any  rips  or  some  kind 
of  damage  I  usually  repair  it  and  cover  it.  You 
see,  if  I  take  off  the  factory  covers,  it  is  going 
to  be  very  hard  for  me  to  install  it  because  of 
the  cotton  in  there,  it  will  be  all  separated  from 
the  frame  of  the  cushion. 

Q.  So  what  you  are  dealing  with,  then,  for 
instance,  the  front  cushion,  you  are  dealing  with 
the  front  cushion  as  it  came  from  the  factory; 
you  don't  change  the  front  cushion,  you  put  a 
cover  on  top  of  it,  is  that  right? 

Mr.  Kashiwa.  Your  Honor,  that  question  is 
unintelligible,  puts  a  cover  on  it. 
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The  Court.  I  don't  think  it  is.  He  can  answer 
it. 

Mr.  Dwight.     Read  the  question. 

(Question  read.) 

The  Court.    Do  you  understand  the  question? 

A.     Yes,  Your  Honor. 

The  Court.  Are  you  sure?  If  so,  you  can  an- 
swer; if  you  don't  understand  it,  just  say  so  and 
he  will  rephrase  it. 

A.     You  mean  why,  why  I  had  to  cover  it? 

Q.  (by  Mr.  Dwight).  My  question  is  not  why 
you  have  to  cover  it.  Do  you  put  a  separate  cover 
over  the  factory  seat  without  changing  the  factory 
seat  ? 

A.    Yes. 

The  Court.  In  other  words,  when  you  get 
through  there  are  really  two  pieces  of  cloth  over 
the  padding  and  the  springs? 

A.    Yes,  sir. 

The  Court.  One,  the  original  factory  covering 
and,  second,  the  new  one  that  you  put  on  top  of 
that? 

A.    Yes,  sir." 

But  it  is  not  true  that  replacement  or  addition  is 
not  repair.  Replacement  may  be  repair.  Fidelity. 
Storage  Corp.  v.  Burnet,  C.I.R.  (C.A.  Dist.  Col. 
1932),  58  F.2d  526,  528;  Lihhy  &  Blouin,  Ltd.  v. 
C.I.R.,  4  B.T.A.  910,  914;  Westinghouse  Electric  & 
Mfg.  Co.  V.  Hesser  (CCA.  Ky.  1942),  13  F.2d  406, 
410;  Micromatic  Hone  Corp.  v.  Mid-West  Abrasive 
Co.  (D.C  Mich.  1948),  78  F.Supp.  641,  644,  645; 
EJiott  d'  Barry  Engineering  Co.  v.  Baker,  114  S.W. 
71,  73,  134  Mo.  App.  95.   And,  further,  addition  may 
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be  repair.    See  Garland  v.  Samson  (CCA.  8,  1916), 

237  F.  31.    It  is  there  stated: 

''The  word  'repair,'  as  defined  by  Webster's 
New  International  Dictionary,  means: 

'Act  of  repairing;  restoration  or  state  of  be- 
ing restored,  to  a  sound  or  good  state  after  decay, 
waste,  injury,  etc.;  supply  of  loss;  reparation; 
mending.' 

With  this  meaning  the  word  has  been  prac- 
tically applied  by  the  courts  in  the  construction 
of  statutes  and  contracts.  (Citation  of  numerous 
cases  follows.) 

On  the  other  hand,  the  word  'improvement'  is 
defined  by  Webster's  New  International  Diction- 
ary as:  'A  valuable  addition  or  betterment,  as  a 
building,  clearing,  drain,  fences,  etc.,  on  land.' 
The  word  'improvement'  is  a  broader  word  than 
'repair,'  but  includes  the  latter.  This  word  has 
been  practically  applied  by  the  courts  in  accord- 
ance with  this  definition  in  Minneapolis  Plumb- 
ing Co.  V.  Arcade  Inv.  Co.,  124  Minn.  317,  145 
N.W.  37;  N.W.  Lumber  &  Wrecking  Co.  v. 
Parker,  125  Minn.  107,  145  N.W.  964;  Arnhold  v. 
Klug,  97  Kan.  576,  155  Pac.  805 ;  Parker  v.  Wul- 
stein,  48  N.J.Eq.  94,  21  Atl.  623;  Buttenbrock  v. 
Miller  (Ind.)  112  N.E.  771;  Meyer  v.  City  St. 
Improvement  Co.,  164  Cal.  645,  130  Pac.  215; 
South  Park  Commissioners  v.  Wood,  144  Pac. 
1087;  Walker  v.  Tillis,  188  Ala.  313,  66  South. 
54,  L.R.A.  1915 A,  654;  O'Neil  v.  Lyric  Amuse- 
ment Co.  (Ark.)  178  S.W.  406;  A.  Leschen  & 
Sons  Rope  Co.  v.  Moser  (Tex.Civ.App.)  159  S.W. 
1018;  City  of  Roswell  v.  Bateman,  20  N.M.  77, 
146  Pac.  950;  In  re  Howard  Laundry  Co.,  203 
F.  445,  121  CCA.  555."  (Emphasis  supplied.) 
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The  test,  therefore,  is  not  whether  there  is  replace- 
ment or  addition.  To  the  contrary,  it  appears  from 
the  cases  that  there  is  no  satisfactory  test  in  deter- 
mining whether  a  given  operation  is  manufacture  or 
repair.  To  be  sure,  none  of  the  cases  in  the  Clawson  & 
Bals  line  have  attempted  to  lay  down  a  test  or  rule 
such  as  that  proposed  by  the  learned  judge  below.  It 
is  submitted  that  the  primary  inquiry  is  still  whether 
the  process  is  essentially  one  of  production  or  whether 
it  is  for  the  purpose  of  restoring  the  article  of  another 
to  its  normal  condition.  See  Clawson  &  Bals  v.  Har- 
rison (CCA.  7,  1939),  108  F.2d  991.  Furthermore, 
''.  .  .  the  question  whether  the  process  is  essentially 
one  of  production  or  merely  of  repair  is  to  be  re- 
solved by  an  overall  view  of  taxpayer's  activities  ..." 
V.  S.  V.  J.  Leslie  Morris  Co.  (CCA.  9,  1942),  124 
F.2d  371,  372.  And  the  taxpayer's  activities  must  be 
viewed  from  the  "standpoint  of  production  and  dis- 
tribution in  the  trade."  Clawson  &  Bals  v.  Hai^rison, 
supra.    These  are  the  guides. 

At  this  point,  the  facts  become  important.  The 
writer  therefore  directs  the  attention  of  this  Court  to 
the  entire  testimony  of  appellant  (Tr.  pp.  87-129) 
and  especially  to  the  following  (Tr.  p.  126)  : 

"The  Court.  Yes.  In  other  words,  most  of 
the  cars  that  come  to  him  are  worn  out  with  re- 
spect to  the  factory  covers,  but  sometimes  he 
gets  brand  new  ears  to  have  seat  covers  put  on. 
Is  that  a  fair  statement  ? 
A.  Yes,  sir. 
Q.  (by  Mr.  Kashiwa).  Now,  ^vith  relation  to 
these  factory  covers  which  are  worn  out,  would  it 
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be  advisable  to  remove  those  factory  covers  ?  What 
would  happen  if  you  removed  that  ? 

The  Court.  Which  question  do  you  want  an- 
swered?  One  question  at  a  time. 

Mr.  Kashiwa.     Well,  let's  take  the  first  one. 

A.  You  mean  just  what  you  said  right  now? 
Mr.  Kashiwa.  Well,  I  will  rephrase  it  here. 

Q.  With  relation  to  these  cars  where  the  fac- 
tory cover  shows  cotton,  you  can  see  it  from  the 
top,  now  with  relation  to  that  type  of  condition 
what  would  happen  if  you  removed  that  factory 
cover  ? 

A.  Well,  if  we  removed  the  cover,  we  are 
going  to  have  a  difficult  time  to  install  the  covers 
because  it  is  just  going  to  come  off,  to  pieces. 

Q.    What  will  come  off? 

A.  The  measurements,  the  wadding,  I  mean 
the  padding  and  everything.  We  do  at  times  upon 
customer's  request,  but  we  charge  extra  for  that 
because  of  the  difficulties." 

In  analyzing  the  facts,  it  must  be  kept  in  mind  that 
revenue  statutes  should  be  given  a  practical  and  work- 
able construction  (RuUen  v.  Buscaglia  (CCA.  Puerto 
Rico  1948),  168  F.2d  401,  403,  cert.  den.  335  U.S.  857, 
69  S.Ct.  131 ;  Richard  T.  Green  Co.  v.  City  of  Chelsea 
(CCA.  Mass.  1945),  149  F.  2d  927,  931,  cert.  den.  326 
U.S.  741,  66  S.Ct.  54)  ;  and  that  in  the  construction  of 
such  statutes  substance,  not  form,  controls  (C.I.R. 
V.  Strong  Mfg.  Co.  (CCA.  6,  1941),  124  F.2d  360, 
364,  reversed  on  other  grounds  Helvering  v.  Strong 
Mfg.  Co.,  317  U.S.  102,  63  S.Ct.  103;  Sanhorn  v. 
C.I.R.  (CCA.  8,  1937),  88  F.2d  134,  137,  cert.  den. 
301  U.S.  700,  57  S.Ct.  930).   Useless  acts  are  not  re- 
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quired.     See:     Rose,    C.I.R.    v.    Haverty   Furn.    Co. 
(CCA.  5,  1926),  15  F.2d  345,  346. 

It  is  therefore  submitted  that  the  process  of  mak- 
ing seat  covers  in  the  case  at  bar,  viewed  in  its  en- 
tirety and  from  the  standpoint  of  production  and  dis- 
tribution in  the  trade,  was  essentially  for  the  purpose 
of  restoring  the  original  condition  of  the  seats  and 
hence  constituted  repair  and  not  manufacture.  It  has 
been  so  held  in  John  J.  Roche  Co.  v.  Eaton  (D.C 
Conn.  1926),  14  F.2d  857.  See  also:  In  Re  Bitrk- 
head,  supra,  and  Martin  Tire  Co.  v.  U.S.  (D.C.  Fla. 
1955),  130  F.Supp.  316. 


lY. 

APPELLANT'S  LABOR  FOR  CHALKING,  MARKING,  CUTTING 
AND  SEWING  WAS  AN  INSTALLATION  CHARGE. 

"Section  316.8.  Basis  of  tax  on  sales,  gener- 
ally, (a)  The  tax  is  imposed  on  the  sale  by  the 
manufacturer  of  any  of  the  articles  enumerated 
in  the  regulations  in  this  part.  The  provisions 
of  law  embody  the  rules  for  detennining  the 
sale  price,  which  is  the  basis  of  the  tax,  except 
in  cases  covered  by  section  3441(b)  (see  section 
316.15).  In  general,  this  should  be  the  manufac- 
turer's actual  price  at  the  point  of  distribution  or 
sale.  In  determining  the  sale  price,  for  tax  pur- 
poses, there  shall  be  included  any  charge  incident 
to  placing  the  article  in  condition  packed  ready 
for  shipment.  There  shall  be  excluded  (1)  the 
amount  of  the  tax,  whether  or  not  billed  as  a 
separate  item,  and  (2)  (subject  to  the  provisions 
of  section  316.12)  transportation,  delivery,  insur- 
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ance,  installation,  or  other  charges  (not  required 
by  the  preceding  sentence  to  be  inckided)."  26 
C.F.R.  316.8(a)  (emphasis  supplied).  Plaintiff's 
Ex.  ''F". 

The  Transcript  of  Proceedings  (Tr.  p.  122)  estab- 
lishes that  the  price  of  the  covers  includes  cost  of 
labor  and  material  and  that  the  charge  for  labor  is 
charge  for  installation. 

"Q-  (^y  Mr.  Kashiwa).  Now,  with  relation  to 
the  price  of  the  covers  you  quoted,  that  includes 
the  cost  of  the  material,  am  I  right,  the  cost  of 
the  material  to  you? 

A.    Yes,  sir. 

Q.    And  also  all  of  the  labor  ? 

A.    Yes,  sir. 

Q.     The  installation  labor? 

A.     Everything. 

Q.  Now,  roughly  speaking,  breaking  that 
down,  let's  say  for  a  $25  job,  what  per  cent  would 
you  say  is  the  cost  of  material? 

A.     I'd  say  about  two-thirds. 

Q.     Two-thirds.  And  the  other  third  is 

A.     Labor. 

Q.     labor.    Now,  by  labor  you  mean  the 

labor  used  to  initially  mark  the  article,  cut  it,  sew 
it  and  then  put  it  on  the  car,  am  I  right? 

A.    Yes. 

Q.  Do  you  also  include  the  labor  of  taking 
the  seats  out  of  the  car? 

A.    Yes,  sir. 

Q.    All  of  that  is  included? 

A.    Yes,  sir." 

That  the  cost  of  labor  is  an  installation  charge  is 
further  seen  in  that  every  act  in  the  chalking,  mark- 
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ing,  cutting,  and  sewing  is  performed  with  the  inten- 
tion of  immediate  installation.  To  illustrate,  take 
the  process  of  covering  the  cushion  (Tr.  p.  94)  : 

"Q.  ...  Now  with  relation  to  the  covering  of 
the  seat  and  the  lazy  back,  will  you  tell  us  exactly 
how  it  is  done  after  the  car  arrives  at  your  place 
of  business? 

A.     You  mean  the  cushion  and  the  lazyback  ? 

Q.    Yes. 

A.     Everthing  ? 

Q.  Well,  let's  take  the  cushions  first.  You  tell 
us  exactly  how  it  is  done. 

A.  Well,  we  take  the  cushion  out  of  the  car 
and  measure  it.  You  see,  the  cloth  is  about  64 
inches,  the  width  is  enough,  so  we  measure  the 
width  of  the  cushion  and  cut  it  and  we  lay  the 
cloth  on  top  of  the  cushion  and  pin  it  on  the 
corner  and  pull  it  tight.  We  pull  it  as  tight  as 
possible.  We  mark  it  around  the  edge  where  we 
are  going  to  sew  it. 

Q.    What  do  you  mark  it  with  ? 

A.  We  mark  it  with  chalk.  And  we  cut  an- 
other piece  of  cloth  which  is  called  facing  mider- 
neath  here,  in  sections,  you  see,  and  we  mark  it 
here,  try  to  take  all  the  wrinkles  off  from  the 
cloth,  and  we  mark  it  and  we  cut  it  with  the 
scissors,  and  we  lay  it  on  the  machine  and  we 
sew  a  piping,  that  is  a  welt,  a  white  w^elt,  along 
the  edge  of  the  chalk,  and  we  sew  the  facing  and 
the  seat  cover  together. 

Q.  Then  what  do  you  do  after  you  are  through 
sewing  ? 

A.  Well,  I  vacuum  clean  the  cushion  and  see 
if  there  is  any  springs  broken,  and  if  there  is  we 
usually  put  a  new  spring  in  it,  and  we  pad  all 
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the  corners  with  wadding,  thin  cotton,  you  know, 
and  we  install  it." 


Every  act  in  the  process,  then,  is  performed  not 
with  the  intention  of  putting  out  the  cover  for  sale 
in  the  general  market,  but  with  the  idea  of  immediate 
installation.  The  charge  for  labor,  being  a  charge  for 
installation,  must  be  excluded  in  determining  the 
basis  of  the  tax.  What  we  have  in  the  final  analysis 
is  a  sale  of  material,  or  bare  cloth  only. 


V. 

APPELLANT'S  SEAT  COVER  BEFORE  INSTALLATION  NOT  A 
PRODUCT  COMMONLY  OR  COMMERCIALLY  KNOWN  AS  A 
"PART  OR  ACCESSORY". 

Subsection  (b)  of  26  C.F.R.  sec.  316.55  requires 
that  an  article,  before  it  can  be  denominated  a  ''part 
or  accessory"  must  have  reached  such  a  stage  of  man- 
ufacture that  it  is  commonly  or  commercially  known 
as  a  part  or  accessory  whether  or  not  fitting  opera- 
tions are  required  in  connection  with  installation. 

The  writer  submits  that  the  covers,  after  being  cut 
and  sewn  but  before  installation,  cannot  be  deemed 
at  law  to  have  reached  such  a  stage  of  manufacture 
•  that  they  are  commonly  or  commercially  known  as 
"parts  or  accessories".  The  uncontradicted  testimony 
of  appellant  in  the  trial  court  below  (see  transcript) 
substantiates  the  writer's  contention. 

First  of  all,  appellant  testified  that  the  covers  be- 
fore installation  are  not  recognizable  and  cannot  be 
sold  on  the  market  as  such  (Tr.  p.  124)  : 
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"Q.  Now,  have  you  at  any  time  seen  covers  of 
the  type  you  make  sold  on  the  market  as  an 
auto  part? 

A.     No,  sir. 

Q.     Why  couldn't  it  be  sold  on  the  market?  - 

A.  I  think  it  cannot  be,  because  when  you 
compare  two  covers,  a  ready-made  and  our  covers, 
our  covers  look — are  really  sloppy,  you  just  can't 
make  head  or  tails  on  them,  because  you  just  got 
to  know  how  to  install  it.  But  ready-made  covers, 
they  have  all  the  facilities,  such  as  they  have  a  rope 
or  grommet  tacked  onto  the  facing  cloth  which 
you  could  tie  it  with  a  rope,  you  know,  and  they 
have  springs  that  you  could  hook  it  onto  the 
cushion,  and  they  have  instructions,  they  have  a 
pin — they  usually  use  pins  on  it,  on  the  back  of 
the  covers." 

Secondly,  and  at  the  same  time,  he  further  testi- 
fied that  the  covers  to  the  cushions  and  lazybacks  are 
expertly  cut  and  sewn  to  fit  the  particular  cushion  or 
lazyback,  so  that  the  installation  of  such  covers  de- 
mands the  attention  of  a  skilled  and  experienced  per- 
son in  the  trade  (Tr.  p.  120)  : 

"Cross-examination  by  Mr.  Dwight: 
Q.     And   when  you  have   completely  finished 
•    sewing  you  have  a  piece  of  cut  and  fitted  and 

sewn  material  ready  to  be  put  on 

A.    Yes,  sir. 


Q.    to  the  cushion  or  lazyback? 

A.    Yes,  sir. 

Q.  It  is  for  all  intents  and  purposes  when  you 
have  reached  that  point,  all  that  is  left  then  is 
to  pull  it  tight  and  to  hook  it  on  with  your  hog- 
rings  and  however  else  you  stick  it  on? 
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A.  Well,  it  couldn't  be  installed  by  an  in- 
experienced man  because  it  looks  like  a  bag,  a 
sack  or  bag.   It  is  not — ^you  just 

Q.  However,  it  is,  as  far  as  you  are  concerned 
expertly  cut  to  fit  this  particular  cushion  or  lazy- 
back? 

A.    Yes,  sir. 

Q.  And  it  is  made  to  fit  the  cushion.  And 
actually,  then,  with  experienced  personnel  it  is 
pulled  to  fit  the  seat? 

A.     Yes.   Well,  we  have 

Q.  And  connecting  material,  whether  it  is 
tacking  or  whether  it  is  a  hog-ring  is  put  in  to 
hold  it  onto  the  cushion  or  lazyback? 

A.  And  there  is  a  lot  of  tricks  and  know-how 
involved  in  it. 

Mr.  D wight.     No  further  questions." 

Finally,  the  uncontradicted  testimony  is  that  the 
cover  is  not  usable  for  any  other  car  than  that  for 
which  it  was  made  (Tr.  p.  121)  : 

"Q.  Now,  this  material  which  is  sewn  together 
whether  it  is  for  the  cushion  or  for  the  lazyback, 
is  that  good  for  any  other  car? 

A.     No,  sir. 

Q.     It  is  made  for 

A.     That  particular  cushion. 

The  Court.  Well,  just  a  minute,  if  it  is  made, 
for  example,  for  a  1955  Chevrolet  cushion, 
wouldn't  it  fit  all  of  that  model  and  that  year? 

A.  Well,  it  will  fit,  but  it  won't  fit  evenly. 
What  I  mean  is,  I  would  be  ashamed  of  it,  to 
install  another  cover  that  is  taken  from  another 
car  pattern,  because  cushions  are  not  all  alike. 

The  Court.     They  do  vary  ? 
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A.  I  have  tried  before,  but  it  doesn't  work. 
What  I  mean  is,  purely  from  the  standpoint  of  a 
tailor-made  cover. 

The  Court.  Is  that  because  of  the  way  cushions 
are  worn  by  the  time  they  reach  your  shop? 

A.    Yes,  sir. 

The  Court.  Some  are  worn  more  than  others 
and  take  different  shapes  ? 

A.  Take  a  250-pound  man,  really  break  the 
cushion  of  it.  It  is  really  a  different  size  alto- 
gether. ' ' 

It  may  be  that  a  ready-made  seat  cover  is  a  ''part 
or  accessory",  but  the  covers  made  by  appellant  herein 
are  clearly  different.  Besides  the  differences  stated 
in  appellant's  testimony  above,  appellant's  covers 
differ  in  the  following  respects:  (1)  Different  de- 
signs of  covers  are  made,  which  designs  are  designated 
by  the  customer.  (Tr.  p.  101.)  (2)  In  most  cars, 
the  front  and  rear  cushion  and  the  front  and  rear 
lazyback  are  covered  separately.  (Tr.  pp.  94-100.) 
(3)  In  General  Motors  cars,  the  front  and  rear  cushion 
and  the  front  and  rear  lazyback  are  detached  before 
the  covers  are  made.  (Tr.  pp.  110-111.)  (4)  The 
covers  are  never  made  to  be  kept  in  stock.  (Tr.  p. 
108.) 

On  the  basis  of  the  foregoing,  it  is  submitted  that 
the  covers  made  by  appellant  in  the  case  at  bar  did 
not  reach  such  a  stage  of  manufacture  that  they 
were  commonly  or  commercially  known  as  "parts  or 
accessories". 
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VI. 

CONTRACTS  FOR  LABOR  AND  MATERIALS  ARE  DISTIN- 
GUISHED FROM  CONTRACTS  OF  SALE  AND  ARE  NOT 
WITHIN  THE  CONFINES  OF  THE  REVENUE  STATUTE. 

In  the  case  of  John  J.  Roche  Co.  v.  Eaton  (D.C. 
Conn.  1926),  14  F.2d  857,  858,  the  court  had  before  it 
for  construction,  section  900,  title  9  of  the  Act  of 
February  24,  1919.  The  relevant  parts  of  said  section 
read  as  follows: 

"That  there  shall  be  levied,  assessed,  collected, 
and  paid  upon  the  following  articles  sold  or  leased 

^by  the  manufacturer,  producer,  or  importer,  a 
tax  equivalent  to  the  following  percentages  of  the 
price  for  which  so  sold  or  leased — 

"(1)  Automobile  trucks  and  automobile  wag- 
ons (including  tires,  inner  tubes,  parts,  and  ac- 
cessories therefor,  sold  on  or  in  connection  there- 
with or  with  the  sale  thereof),  3  per  centum; 

"(2)  Other  automobiles  and  motorcycles  (in- 
cluding tires,  inner  tubes,  parts,  and  accessories 
therefor,  sold  on  or  in  connection  therewith  or 
with  the  sale  thereof,  except  tractors,  5  per 
centum ; 

''(3)  Tires,  inner  tubes,  parts,  or  accessories, 
for  any  of  the  articles  enumerated  in  subdivision 
(1)  or  (2),  sold  to  any  person  other  than  a  manu- 
facturer or  producer  of  any  of  the  articles 
enumerated  in  subdivision  (1)  or  (2),  5  per 
centum." 

As  to  said  section,  the  court  held: 

"It  will  not  be  questioned  that  a  distinction 
exists  between  a  contract  of  sale  and  one  for  work 
and  materials.    The  distinction  is  not  recent.    It 
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was  recognized  long  anterior  to  the  passage  of  the 
act  of  1919.  I  will  not  assume  that  Congress  was 
ignorant  of  its  existence,  and  that,  in  the  use  of 
language  having  definite  and  ascertained  legal 
connotations,  it  intended  to  disregard  them.  The 
notion  or  theory  that,  because  the  statute  ap- 
plicable is  a  taxing  statute,  its  language  was 
destined  for  lay  persual  and  devised  for  a  lay  in- 
terpretation, is  a  trifle  overingenious.  The  law 
emanating  from  Congress  is  always  addressed  to 
all  of  the  people.  Rules  of  statutory  construc- 
tion do  not  vary  in  accordance  with  the  assumed 
learning  or  intelligence  of  the  class  which  in  any 
given  instance  is  specially  affected  by  the  legisla- 
tion. 

"I  hold  that  the  dominant  aspect  of  the  trans- 
actions engaged  in  by  the  plaintiff  was  that  of 
work  performed.  Materials  were,  of  course,  sup- 
plied; but  the  fax?t  that  these  materials  were  not 
manufactured  en  masse,  but  were  fashioned  spe- 
cially in  each  instance  for  a  specific  customer, 
makes  the  furnishing  of  them  but  an  incident  of 
the  major  transaction.  While  the  line  of  demarca- 
tion between  a  contract  of  sale  and  one  for  serv- 
ices and  material  is  often  elusive,  that  is  not  a 
consideration  which  impugns  the  validity  or  the 
reality  of  the  distinction. 

'^I  therefore  hold  that  the  parts  or  accessories 
(assuming  that  they  are  such)  were  not  sold  by 
the  plaintiff  within  the  intendment  of  the  statute. 


The  same  section  was  reenacted  in  substantially  the 
same  form  in  the  Revenue  Act  of  1939,  as  amended, 
and  reads: 
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''There  shall  be  imposed  upon  the  following 
articles  sold  by  the  manufacturer,  producer,  or 
importer,  a  tax  equivalent  to  the  following  per- 
centages of  the  price  for  which  so  sold: 

''(a)  Automobile  truck  chassis,  automobile 
truck  bodies,  automobile  bus  chassis,  automobile 
bus  bodies,  truck  and  bus  trailer  and  semitrailer 
chassis,  truck  and  bus  trailer  and  semitrailer 
bodies,  tractors  of  the  kind  chiefly  used  for  high- 
way transportation  in  combination  with  a  trailer 
or  semitrailer  (including  in  each  of  the  above 
cases  parts  or  accessories  therefor  sold  on  or  in 
connection  therewith  or  with  the  sale  thereof), 
8  per  centum,  except  that  on  and  after  April  1, 
1955,  the  rate  shall  be  5  per  centum.  A  sale  of  an 
an  automobile  truck,  bus,  or  truck  or  bus  trailer 
or  semitrailer,  shall,  for  the  purposes  of  this  sec- 
tion, be  considered  to  be  a  sale  of  the  chassis  and 
of  the  body. 

"(b)  Other  chassis  and  bodies,  etc.  Other 
automobile  chassis  and  bodies,  chassis  and  bodies 
for  trailers  and  semitrailers  (other  than  house 
trailers)  suitable  for  use  in  connection  with  pas- 
senger automobiles,  and  motorcycles  (including 
in  each  case  parts  or  accessories  therefor  sold  on 
or  in  connection  therewith  or  with  the  sale  there- 
of), except  tractors,  10  per  centum,  except  that 
on  and  after  April  1,  1955,  the  rate  shall  be  7  per 
centum.  A  sale  of  an  automobile,  trailer,  or  semi- 
trailer shall,  for  the  purposes  of  this  subsection, 
be  considered  to  be  a  sale  of  the  chassis  and  of 
the  body. 

''(c)  Parts  or  accessories  (other  than  tires 
and  inner  tubes  and  other  than  radio  or  tele- 
vision  receiving   sets)    for   any   of   the   articles 
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enumerated  in  subsection  (a)  or  (b),  8  per  cen- 
tum, except  that  on  and  after  April  1,  1955,  the 
rate  shall  be  5  per  centum."  26  U.S.C.A.  section 
3403.  I 

This  section  was  interpreted  along  the  same  line  as  in 
the  John  J.  Roche  Co.  case,  supra,  in  Johnnie  d  Mack, 
Inc.  V.  U.  S.  (D.C.  Florida  1954),  123  F.  Supp.  400,  ! 
wherein  the  court  held:  "The  sales  of  seat  covers  are  ^ 
sales  of  labor  and  materials  and  are  not  sales  of  seat 
covers  as  accessories,"  ''regardless  of  whether  the  pur- 
chaser is  an  individual  automobile  owner  or  is  a  new 
or  used  car  dealer." 

The  District  Courts  do  not  seem  to  be  alone  in  draw- 
ing the  distinction.  It  appears  that  the  Treasury  regu- 
lations also  make  the  distinction.  In  26  C.F.R.  316.5, 
it  is  provided: 

"Section  316.5.  When  tax  attaches,  (a)  In 
general  the  tax  attaches  when  the  title  to  the  arti- 
cle sold  passes  from  the  manufacturer  to  a  pur- 
chaser. 

"  (b)  When  title  passes  is  dependent  upon  the 
intention  of  the  parties  as  gathered  from  the  con- 
tract of  sale  and  the  attendant  circumstances.  In 
the  absence  of  expressed  intention,  the  legal  rules 
of  presumption  followed  in  the  jurisdiction  where 
the  sale  is  made  govern  in  determining  when  title 
passes.  Generally,  title  passes  upon  delivery  of 
the  article  to  the  purchaser  or  to  a  carrier  for  the 
purchaser."    (Emphasis  supplied.) 

Two  things  must  be  noted  in  the  regulation  above: 
(1)  The  reference  is  to  the  law  of  sales.  (2)  No  pro- 
vision is  made  as  to  when  title  passes  in  a  contract 
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for  labor  and  materials.    These  points  are  material 

and  essential  for  the  reason  that,  at  common  law  and 

under  the  Uniform  Sales  Act,  the  great  weight  of 

authority  holds,  as  a  matter  of  law,  that  contracts  for 

i  labor  and  materials  are  not  contracts  of  sale.  The  rule 

lis  well  stated  in  Crystal  Eecreatiofi,  Inc.  v.  Seattle 

Iass'u  of  Credit  Men  (Sup.  Ct.  Wash.  1949),  209  P.2d 

358,  361,  34  Wash.  2d  553.    The  coui't  there  held  as 

follows : 

"The  common  law  recognized  the  distinction 
between  contracts  to  sell  and  contracts  for  work, 
labor  and  materials.  Some  of  the  courts  and  text 
writers  are  of  the  opinion  that  section  5  of  the 
Uniform  Sales  Act,  Rem.  Rev.  Stat.  sec.  5836-5, 
which  gives  legal  effect  to  contracts  for  'future 
goods'  as  contracts  to  sell,  eliminates  that  dis- 
tinction. The  case  authority  on  either  side  of  this 
proposition  is  scant  and  divided.  See  Annotation, 
111  A.L.R.  341.  However,  we  believe  it  to  be  the 
better  rule  that  the  Act  does  not  purport  to  in- 
clude within  its  purview  contracts  for  work,  labor 
and  materials.  In  a  sound  analytical  opinion,  the 
Utah  court  sets  forth  the  reasons  for  this  rule  in 
the  case  of  Sidney  Stevens  Implement  Co.  v. 
Hintze,  92  Utah  264,  67  P.2d  632,  635,  111  A.L.R. 
331,  wherein  a  contract  to  construct  a  trailer  espe- 
cially for  a  traveling  salesman,  which  was  not 
readily  salable  to  others  in  the  manufacturer's 
regular  course  of  business,  was  held  to  be  a  con- 
tract for  work,  labor  and  materials,  and  not  a 
contract  to  sell.  In  construing  sees.  5,  supra,  and 
76  (defining  future  goods)  of  the  Act  the  court 
said :  ' .  .  .  If ,  as  a  matter  of  law,  a  contract  is  one 
for  work,  labor  and  materials,  it  is  not  a  contract 
of  sale  and  consequently  would  not  come  within 
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the  definitions  contained  in  sees.  5  and  76.  These 
two  sections,  therefore,  do  not  contain  any  new 
rule  expanding  the  law  of  sales  to  include  within 
its  purview  a  transaction  which  is  not  a  "con- 
tract to  sell,"  nor  does  the  act  contain  any  defini- 
tion of  a  ''contract  to  sell"  which  enlarges  its 
scope  so  as  to  eliminate  the  distinction,  existing 
before  the  creation  of  the  Uniform  Sales  Act,  be- 
tween a  contract  of  sale  and  a  contract  for  work, 
labor,  and  materials.  We  fail  to  see,  therefore, 
how  sections  5  and  76  of  the  Sales  Act  can  apply 
to  a  contract  involving,  not  a  "contract  to  sell," 
but  a  contract  involving  the  manufacture  of  some- 
thing especially  for  the  buyer  and  not  readily 
salable  to  others  in  the  manufacturer's  regular 
course  of  business,  if  such  a  contract  cannot  be 
said  to  be  a  contract  to  sell  when  made,  but  must 
be  considered  a  contract  for  work,  labor,  and 
materials.' 

"As  the  reasoning  of  the  Utah  court  indicates, 
there  must  be  a  'sale'  or  a  'contract  to  sell'  before 
the  Act  will  apply  to  a  given  transaction.  It  is. 
not  the  purpose  of  the  Uniform  Sales  Act  to  bring 
within  its  scope  every  transaction  involving  a 
change  in  possession  or  ownership  of  chattels.  The 
Act  itself,  in  sec.  73,  Rem.  Rev.  Stat.  sec.  5836-73, 
recognizes  that  there  are  cases  which  are  not  pro- 
vided for  in  the  Act  and  stipulates  that  such  cases 
shall  be  governed  by  the  general  principles  of  law 
and  equity.  Sound  reasoning  supports  the  rule 
that  a  contract  for  work,  labor  and  materials  is 
just  such  a  case  and  is  therefore  not  within  the 
confines  of  the  Act." 


I 


See:  Sidney  Stevens  Implement  Co.  v.  Hintze,  67 
P.2d  632,  635,  92  Utah  264.   See  also:  Rino  v.  State- 
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wide  Plumhing  &  Heating  Co.,  262  P.2d  1003,  1005, 
174  Ida.  374;  Foley  Corp,  v.  Dove,  101  A.2d  841,  842, 
(Dist.  of  Columbia)  ;  Perlmutter  v.  Beth  David  Hos- 
pital, 123  N.E.2d  792,  793,  308  N.Y.  100;  Racklin- 
Fagin  Const.  Corp.  v.  Villar,  281  N.Y.S.  426,  427,  156 
Misc.  220;  Carlson,  Holmes  <&  Bromstad  v.  M.  I.  Stew- 
art d  Co.,  264  N.Y.S.  277,  279,  147  Misc.  607,  affd.  283 
N.Y.S.  430,  246  App.  Div.  522;  United  Iron  Works  v. 
Standard  Brass  Casting  Co.,  231  P.  567,  568-9,  69  Cal. 
App.  384.   See  also:  77  C.J.S.  sec.  2,  P.  584,  "Sales". 
The  reference  to  the  law  of  sales,  then,  indicates  that 
the  Department  of  Treasury  in  issuing  said  regula- 
tion could  not  have  ignored  the  distinction  between 
contracts  of  sale  and  contracts  for  labor  and  mate- 
; rials;  and  the  omission  of  contracts  of  the  latter  type 
ifrom  the  provisions  of  the  regulation  must  be  deemed 
a  recognition  of  the  fact  that  such  contracts  for  labor 
and  materials  do  not  come  within  the  purview  of  the 
revenue  statute  in  question  here.    This  seems  to  be 
conclusive  in  view  of  26  C.F.R.  316.8,  which  provides : 
"Section  316.8.    Basis  of  tax  on  sales,  generally, 
(a)  The  tax  is  imposed  on  the  sale  by  the  manu- 
facturer of  any  of  the  articles  enumerated  in  the 
regulations  in  this  part."  (Emphasis  supplied.) 

And  the  term  "sale"  is  defined  in  26  C.F.R.  316.1(f) 
as  "an  agreement  whereby  the  seller  transfers  the 
property  (that  is,  the  title  or  the  substantial  incidents 
of  ownership)  in  goods  to  the  buyer  for  a  considera- 
tion called  the  price,  which  may  consist  of  money, 
services,  or  other  things."  This  is  substantially  the 
same  definition  given  to  the  term  "sale  of  goods"  in 
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Section  1  (2)  in  the  Uniform  Sales  Act.  The  con- 
clusion is  obvious  in  view  of  Crystal  Recreation,  Inc. 
V.  Seattle  Ass'n  of  Credit  Men,  supra,  and  the  cases 
following : 

The  following  must  be  kept  in  mind  in  considering 
the  Treasury  regulations:  First,  a  Treasury  regula- 
tion consistent  with  the  statute  has  the  force  and  effect 
of  law.  See:  26  U.S. C.A.  section  3450;  ilfa/'^/Zan^  (7a5- 
iialty  Co.  V.  U.  S.,  251  U.S.  342,  349,  40  S.Ct.  155,  157; 
Pacific  Nat.  Bank  v.  C.  I.  R.  (CCA.  9  1939),  91  F.2d 
103,  105;  Crocker  v.  Lucas  (CCA.  9  1930),  37  F.2d 
275,  277 ;  Douglas  County  Light  <&  Water  Co.  v.  C.  L 
R.  (CCA.  9  1930),  43  F.2d  904,  905;  Commissioner  v. 
Van  Vorst  (CCA.  9  1932),  59  F.2d  677,  679;  U.  S.  v. 
Public  Service  Co.  of  Colorado  (CCA.  10  1944),  143 
F.2d  79,  81;  Williams  v.  C.  I.  R.  (CCA.  8  1930),  44 
F.2d  467,  468.  And,  secondly,  words  and  phrases  hav- 
ing a  technical  meaning  are  construed  according  to 
their  technical  sense.  See:  Jones  v.  Magruder  (D.C. 
Md.  1941),  42  F.S.  193, 197;  Hines  v.  Mikell  (CCA.  4 
1919),  258  F.  28,  cert,  den.;  Mikell  v.  Hines,  250  U.S. 
645,  39  S.Ct.  494;  Barler  v.  Gonsales,  347  U.S.  637, 
641,  74  S.Ct.  822.  See  also:  Sutherland,  Statutes  & 
Statutory  Construction,  3rd  ed.,  Callaghan  &  Co.,  Chi- 
cago, 1943,  V.III  (sec.  5304),  V.II  (sec.  4007). 

For  State  decisions  applying  the  distinction  to  State 
revenue  statutes,  see:  Samper  v.  Indiana  Dept.  of 
State  Revenue,  106  N.E.2d  797,  231  Ind.  26;  Gross  In- 
come Tax  Div.  of  State  v.  W.  B.  Conkey  Co.,  90  N.E. 
2d  805,  228  Ind.  352;  Singing  River  Tire  Shop  v. 
Stone,  21  So.2d  580  (not  reported  in  state  reports). 
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The  test  in  the  law  of  sales  as  to  whether  a  par- 
jicular  transaction  is  a  contract  of  sale  or  a  contract 
or  labor  and  materials  is  stated  in  77  C.  J.S.  section  2, 
"Sales",  at  page  585: 

''Whether  a  contract  is  one  for  the  sale  of 
goods,  or  for  work  and  labor  to  be  rendered  may 
depend  on  whether  the  primary  intent  is  merely 
to  provide  for  the  delivery  of  goods,  or  whether 
the  essential  consideration  is  work  and  labor  to 
be  performed  at  the  employer's  instance  and  for 
his  use  rather  than  for  the  producer's  benefit.  The 
distinction  has  been  made  that,  if  the  property 
is  not  such  as  the  seller  usually  has  on  hand  for 
sale  and  in  existence  at  the  time  of  the  sale,  but 
is  made  specially  for  the  buyer  and  on  his  special 
order,  the  contract  is  one  for  work  and  labor  and 
not  of  sale;  but  that  if  the  property  ordered  is 
exactly  such  as  the  seller  makes  and  keeps  on 
hand  for  sale  to  anyone,  and  no  change  or  modi- 
fication of  it  is  made  at  the  buyer's  request,  it  is 
a  contract  of  sale,  even  though  it  may  be  entirely 
made  after,  and  in  consequence  of,  the  buyer's 
order  for  it." 


i^ee  also:  Crystal  Recreation,  Inc.  v.  Seattle  Ass'n 
>/  Credit  Men,  supra,  and  cases  following.  See  also: 
Schroeder  v.  Cedar  Rapids  Lodge  No.  304,  49  N'.W.2d 
m,  242  la.  1297;  Adams  v.  Cohen,  136  N.E.  183,  242 
Mass.  17;  Bond  v.  Bourk,  129  P.  223,  54  Colo.  51; 
Toddard  v.  Binney,  115  Mass.  450,  15  Am.  Rep.  112; 
Mixer  v.  Howarth,  21  Pick.  205,  32  Am.  Dec.  256. 

That  the  sales  of  seat  covers  in  the  case  at  bar  come 
;vithin  the  four  corners  of  the  rule  of  test  stated  above, 
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is  attested  to  by  the  cases  cited,  supra,  and  confirmed 
by  John  J.  Roche  Co.  v.  Eaton  and  Johnnie  cfe  Mack, 
Inc.  V.  U.  S. 


YII. 

DOUBT  MUST  BE  RESOLVED  IN  FAVOR  OF  APPELLANT. 

The  conckision  seems  to  be  inescapable  that  appel- 
lant, in  the  case  at  bar,  is  not  subject  to  tax,  in  that 
he  was  not  a  ''manufacturer"  and  did  not  sell  "parts 
or  accessories"  within  the  intendment  of  the  statute. 
If,  however,  all  prior  arguments  for  some  reason 
should  be  rejected,  the  writer  contends  that  ultimately' 
this  case  must  be  disposed  of  in  accordance  with  the 
fundamental  and  well-settled  rule  of  construction  that 
all  doubts  must  be  resolved  in  favor  of  taxpayers.' 
(The  rule  is  stated  and  citations  given  in  Argument  I 
of  this  brief.)  m 

That  there  exists  a  real  and  substantial  doubt  in  the] 
construction  of  the  statute  here  in  question  is  evi- 
denced by  the  manifest  confusion  and  instability  of 
thinking  of  the  Bureau  itself,  a  body  of  expert  men 
in  the  field  of  taxation.  It  was  seen  that  the  published 
rulings  prior  to  August  18,  1952,  logically  lead  to  the 
conclusion  that  the  sale  of  seat  covers  in  the  case  at! 
bar  is  not  subject  to  tax,  regardless  of  whether  the 
sale  is  to  individual  automobile  owners  or  to  new  or 
used  car  dealers.  On  August  18,  1952,  however,  the 
Bureau  issued  a  public  ruling  reversing  the  trend  of 
prior  published  rulings.  Said  public  ruling  refers  to 
certain  private  rulings,  the  existence,  number,  time  of 
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issuance,  and  contents  of  which,  it  may  be  noted  inci- 
jientally,  is  nowhere  in  evidence  in  the  proceedings 
below  and  which  still  remain  a  mystery,  as  stated  pre- 
riously.  These  private  rulings,  according  to  the  pub- 
ished  ruling  of  August  18,  1952,  provided  that  sales 
)f  seat  covers  to  individual  automobile  owners  were 
lot  subject  to  tax,  while  those  to  new  or  used  car  deal- 
ers were  subject  to  tax.  Apparently,  at  this  time  and 
contrary  to  prior  published  rulings,  the  Bureau  was 
jf  the  opinion  that  there  was  a  distinction  between 
individual  owners  and  new  or  used  car  dealers  based 
m  consumption.  (The  word  "consumption"  appears 
Qo where  in  the  statute  or  regulations.)  This  distinc- 
tion was  discarded,  and  sales  of  seat  covers  to  new  or 
used  car  dealers,  as  well  as  those  to  individual  auto- 
mobile owners,  were  made  subject  to  tax  in  said  pub- 
lished ruling  of  August  18,  1952.  Therefore,  the 
thought  process  of  the  Bureau  ran  along  the  follow- 
ing lines:  (1)  Sales  of  seat  covers  specially  made  are 
not  taxable,  regardless  of  whether  the  purchaser  is 
an  individual  owner  or  a  new  or  used  car  dealer.  (2) 
Sales  of  seat  covers  specially  made  and  sold  to  indi- 
vidual owners  are  not  taxable,  while  those  to  new  or 
used  car  dealers  are  taxable.  (3)  Sales  of  seat  covers 
specially  made  are  taxable,  nevertheless,  regardless  of 
whether  the  purchaser  is  a  new  or  used  car  dealer. 
Certainly,  this  is  confusion  and  instability  of  thought. 
The  meaning  of  words  do  not  change  in  such  a  short 
span  of  time.  What  better  evidence  is  there  of  a  real 
and  substantial  doubt,  than  the  confusion  and  insta- 
bility of  thinking  of  an  expert  body  of  men? 
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It  is  respectfully  submitted,  therefore,  that  this 
court  has  no  alternative,  if  it  rejects  all  prior  argu- 
ments, but  to  apply  the  rule  and  find  for  the  appellant. 
The  rule  must  not  be  reduced  to  ashes,  to  meanragless 
verbiage.  It  is  the  only  beacon  when  the  legal  mind 
is  without  the  guide  of  precedence  and  becomes  en- 
shrouded in  doubt. 


CONCLUSION. 

It  is  respectfully  submitted  that  the  judgment  of 
the  District  Court  below  be  reversed  by  this  court  and 
an  appropriate  order  entered  in  conformity  with  this 
decision. 

Dated,  Honolulu,  Hawaii, 
March  17, 1956. 

Respectfully  submitted, 
Shiro  Kashiwa, 
Attorney  for  Appellant  Masao  Hirasuna. 

On  the  Brief: 

GrEisTRO  Kashiwa. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  14995 


Masao  Hieasuna,  Doing  Business  as  Mike's  Auto  Top 
Shop  &  Upholstery  Shop,  appellant 

V. 

S.  V.  McKenney,  District  Director  of  Internal 
Revenue,  appellee 


ON  APPEAL  FROM  THE  JUDGMENT  OF  THE  UNITED  STATES 
DISTRICT   COURT  FOR   THE  DISTRICT   OF  HAWAII 


BRIEF  FOR  THE  APPELLEE 


OPINION     BELOW 

The  opinion  of  the  District  Court  (R.  50-60)  is  re- 
ported at  135  F.  Supp.  897. 

JURISDICTION 

This  appeal  involves  a  suit  by  a  resident  and  citizen 
of  Hawaii  for  refund  of  manufacturer's  excise  taxes 
imposed  under  Section  3403  of  the  Internal  Revenue 
Code  of  1939,  claimed  to  have  been  illegally  collected 
to  the  extent  of  $1,391.92  by  the  Director  on  May  30, 
1953,  who  w^as  then  the  District  Director  of  Internal 
Revenue  for  Hawaii.  (R.  3-17,  48.)  Claims  for  re- 
fund were  filed  on  October  27,  1954.      (R.  5-6,  50.) 

0) 


Taxpayer  did  not  receive  by  registered  mail  any  formal 
notice  of  allowance  or  disallowance  of  the  ref  mid  claims 
within  the  time  prescribed  in  Section  6532  of  the  In- 
ternal Revenue  Code  of  1954,  and  on  May  2,  1955 
(R.  17),  being  more  than  six  months  after  the  filing 
of  the  refund  claims,  taxpayer  brought  the  instant  suit 
in  the  United  States  District  Court  for  the  District 
of  Hawaii  (R.  3-17).  Jurisdiction  of  the  District 
Court  exists  by  virtue  of  28  U.S.C.,  Section  1340.  Judg- 
ment was  entered  in  favor  of  the  District  Director  on 
December  8,  1955.  (R.  60-61.)  Notice  of  appeal  to 
this  Court  was  timely  filed  on  December  21,  1955,  by 
taxpayer  within  sixty  days.  (R.  62.)  Jurisdiction 
of  this  Court  to  hear  and  determine  this  appeal  is  con- 
ferred by  28  U.S.C,  Section  1291. 

QUESTIONS    PRESENTED 

1.  Whether  the  District  Court  erred  in  holding  that 
taxpayer  was  a  "manufacturer"  of  automobile  seat 
covers  within  the  meaning  of  that  word  in  Section  3403 
of  the  Internal  Revenue  Code  of  1939. 

2.  Whether  the  District  Court  erred  in  holding  that 
taxpayer's  sales  of  automobile  seat  covers  were  sales  of 
automobile  "parts  or  accessories"  within  the  meaning 
of  those  words  in  Section  3403  of  the  Internal  Revenue 
Code  of  1939. 

STATUTE    AND    OTHER    AUTHORITIES    INVOLVED 

The  pertinent  provisions  of  the  statute  and  other 
authorities  involved  are  set  forth  in  the  Appendix, 
infra. 

STATEMENT 

This  suit  was  brought  in  the  District  Court  for  the 
District  of  Hawaii  for  refund  of  manufacturers'  excise 
taxes  assessed  against  and  paid  by  taxpayer  in  the 


amounts  of  $348.78  for  1949,  $410.24  for  1950,  $491.63 
for  1951,  and  $516.05  for  J952,  totaling  $1,766.70,  plus 
interest.    (R.  4,  6.)    The  parties  stipulated  as  follows : 

Taxpayer  at  all  times  has  been  a  resident  and  citizen 
of  the  Territory  of  Hawaii.  (R.  43-44.)  Appellee  is 
a  resident  and  citizen  of  Hawaii  and  was  during  the 
years  1953,  1954  and  until  September  1,  1955,  the  sole 
District  Director  of  Internal  Revenue  for  the  District 
of  Hawaii  and  was  fully  authorized  to  collect  taxes  due 
the  United  States  from  all  taxx3ayers  in  Hawaii,  es- 
pecially taxes  due  under  Section  3403  of  the  Internal 
Revenue  Code  of  1939.  (R.  49-50.)  At  all  times  mate- 
rial taxpayer  operated  a  business  under  the  style  of 
"Mike's  Auto  Top  and  Upholstery  Shop"  in  Honolulu. 
During  the  early  part  of  1953  the  District  Director 
through  his  agents  made  assessment. against  taxpayer 
in  the  total  amount  of  $1,766.70  for  taxes  claimed  to 
be  due  from  taxpayer  as  a  manufacturer  within  the 
meaning  of  Section  3403  of  the  Internal  Revenue  Code 
of  1939,^  as  set  forth  in  detail  in  the  schedules  forming 
part  of  the  stipulation.     (R.  44-47.) 

It  was  also  stipulated  that  $374.78  was  properly  as- 
sessed, leaving  the  amount  of  $1,391.92  of  the  taxes 
collected  in  dispute  (R.  48)  and  that  this  latter  amount 
consists  of  sums  assessed  against  sales  to  used-car  deal- 
ers of  custom-made  seat  covers  only  (R.  48,  51).  The 
parties  further  agreed  that  the  amount  of  $1,391.92  is 
the  proper  assessment  for  the  period  in  question  if  the 
custom-made  automobile  seat  covers  are  automobile  ac- 
cessories and  manufactured  or  produced  as  contem- 
plated by  Section  3403  of  the  Internal  Revenue  Code. 
(R.  48,  51.) 


1  References  below  to  Code  or  Internal  Revenue  Code,  unless 
otherwise  noted,  are  to  the  Internal  Revenue  Code  of  1939. 


Taxpayer  fully  paid  the  assessment  in  the  amount  of 
$1,766.70  to  the  District  Director  on  May  30,  1953. 
(R.  48.)  On  October  27,  1954,  taxpayer  regularly  filed 
with  the  District  Director  four  claims  for  refund  for 
each  of  the  periods  above  mentioned.     (R.  50.) 

Trial  was  held  by  the  court  without  a  jury  (R.  51) 
and  evidence,  both  oral  and  documentary,  was  intro- 
duced. (R.  61,  65-130).  The  District  Court  made  the 
following  findings  of  fact: 

During  the  period  from  January  1,  1949,  to  August 
31, 1952,  taxpayer  was  engaged  in  the  business  of  cover- 
ing automobile  seats.  The  materials  used  were  kept 
in  stock  in  roll  form,  at  taxpayer's  place  of  business, 
in  large  quantities  and  various  types,  quality  and  colors. 
Customers  desiring  their  car  seats  covered  brought 
their  cars  to  taxpayer's  place  of  business  and  after 
selecting  the  type,  quality  and  color  of  materials  to  be 
used  left  their  cars.  The  customers  designated  the 
seats  or  parts  of  them  to  be  covered.  Taxpayer  took 
measurements,  cut  and  sewed  the  material  and  installed 
it  by  tacking  it  to  the  car  seat.     (R.  51-52.) 

Further  undisputed  details  with  respect  to  taxpay- 
er's operations  appear  from  the  testimony  given  at  the 
trial  as  follows: 

Taxpayer  started  in  1935  as  a  mechanic  and  has  from 
that  time  worked  in  garages  on  automobiles.  (R.  124.) 
During  the  tax  years  in  question  he  was  the  sole  pro- 
prietor of  ''Mike's  Auto  Top  and  Upholstery  Shop"  in 
Honolulu.  (R.  87-88.)  His  shop  was  located  in  a 
building  at  the  rear  of  a  used-car  lot  (R.  88)  where  he 
was  engaged  in  the  business  of  covering  the  seats,  tops 
and  inside  upholstery  of  automobiles  (R.  92-93).  This 
case  is  concerned  only  with  the  nature  of  his  operations 


in  covering  automobile  seats.  As  to  this  phase  of  his 
business,  99  per  cent  of  his  orders  came  from  used-car 
dealers.  (R.  93.)  And,  as  already  noted,  it  is  stipu- 
lated that  this  case  is  concerned  only  with  the  sales 
to  used-car  dealers.  (R.  48,  51.)  His  shop  was  located 
in  a  used-car  lot  area  and  he  had  a  working  relation- 
ship with  several  dealers  whereby  they  vv^ould  phone 
him  when  they  had  two  or  three  cars  for  him  to  work 
on,  describing  the  pattern  of  seat  cover  and  type  of 
material  to  be  used  on  each.  (R.  93,  117-118.)  He 
would  then  pick  up  the  car,  bring  it  to  his  shop  for  the 
fitting,  and  return  it  to  the  dealer  when  the  job  was 
completed.     (R.  94.) 

So  as  to  be  able  to  fill  any  order,  taxpayer  kept  an 
inventory  of  bolts  or  rolls  of  material  of  various  pat- 
terns and  colors.  (R.  89.)  The  portion  of  the  seat 
which  forms  the  back-rest  is  called  the  "lazyback", 
and  the  portion  on  which  one  sits  is  called  the  "cush- 
ion". (R.  94.)  The  way  in  which  taxpayer  covered 
the  cushions  and  lazybacks  was  essentially  as  follows : 

The  front  cushion  was  removed  from  the  car  and 
measured.  The  cloth  or  covering  was  then  measured 
roughly  to  the  cushion  top  dimensions,  and  cut.  It  was 
then  laid  on  the  cushion,  pulled  tight,  and  pinned  tem- 
porarily so  that  a  chalk  mark  could  be  made  around 
the  edge  where  it  was  to  be  sewed.  Another  piece  of 
cloth  called  the  facing  was  cut  with  the  scissors,  the 
wrinkles  removed,  and  then  sewed  to  the  under  side  of 
the  covering  by  machine.  Other  portions  of  the  cush- 
ion were  fitted  out  similarly,  and  the  various  pieces  of 
material  were  then  sewn  together  and  piping  sewn  at 
all  seams.  At  this  point  the  material  had  been  ex- 
pertly cut  and  sewn  so  as  to  fit  a  particular  cushion, 
and  would  not  be  usable  except  on  the  cushion  intended. 


(R.  94-96,  111,  119-121.)  If  the  seat  had  a  non-factory 
seat  cover,  it  was  removed.  (R.  96.)  Factory  seat 
covers  were  never  removed  because  otherwise  the  cotton 
would  become  separated  from  the  frame  making  it 
very  difficult  to  install  the  new  cover.  (R.  114.)  The 
cushion  was  then  vacuumed,  padded  with  wadding  if 
necessary  (R.  95),  and  the  new  cover  pulled  on  and 
attached  with  tacks  or  hog  rings  (R.  96,  120-121). 

The  rear  cushion  and  the  lazybacks  were  covered  in 
the  same  manner  except  that  an  additional  operation 
was  generally  performed  on  the  lazybacks.  A  border 
of  plastic  or  woven  plastic  was  sewn  along  the  top  as  a 
trim.  This  border  was  cut  and  fitted  in  the  same  way 
as  the  cover  and  facing.    (R.  98, 120.) 

In  those  cars  which  had  a  movable  arm  rest  in  the 
center  of  the  rear  lazyback  the  procedure  was  different 
in  that  the  back  had  to  be  taken  out  and  three  separate 
covers  cut  and  sewn  together.     (R.  100,  103.) 

In  the  course  of  covering  the  seats  taxpayer  replaced 
broken  springs  with  new  ones  (R.  95),  and  did  any 
necessary  welding  (R.  104).  Extra  charges  were  as- 
sessed the  customer  for  such  items.  (R.  104.)  Tax- 
payer usually  repaired  rips  in  the  factory  seat  covers 
(R.  114),  but  without  charge  because  the  dealers  gave 
him  so  much  business  (R.  110).  The  price  for  the  seat 
covers  included  only  the  labor  and  material  used  in 
making  and  installing  them.     (R.  109,  122-123.) 

Working  with  his  one  employee,  taxpayer  could  turn 
out  two  to  fiv^  cars  a  day  depending  upon  the  pattern, 
trim  work  and  type  of  material  used.  (R.  89,  109.) 
The  customer  would  select  the  pattern  and  design  (R. 
101),  and  the  price  would  depend  upon  the  material 
used  (R.  104).  Approximately  two-thirds  of  the  cost 
of  any  job  was  the  cost  of  material,  the  remaining  one- 
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third  comjDrising  the  labor  expended  in  taking  the  seats 
out,  measuring,  cutting,  and  sewing  the  material,  fit- 
ting the  finished  cover  to  the  seats,  and  affixing  the 
seats  in  the  car  again.  (R.  122-123.)  In  arriving  at 
the  assessment  the  Commissioner  allowed  as  a  deduc- 
tion from  the  sales  price  an  amount  representing  the 
labor  cost  attributable  to  installation.     (R.  26,  45-47.) 

In  any  event,  as  already  noted,  it  is  stipulated  that 
the  amount  of  $1,391.92  is  the  proper  assessment  if 
the  custom-made  automobile  seat  covers  are  automobile 
accessories  and  manufactured  or  produced  as  contem- 
plated by  Section  3403  of  the  Code.     (R.  48,  51.) 

For  reasons  stated  in  its  opinion  (R.  52-60),  the  Dis- 
trict Court  decided  this  issue  in  the  affirmative.^ 

SUMMARY    OF  ARGUMENT 

The  automobile  seat  covers  were  properly  taxed  as 
automobile  parts  or  accessories  sold  by  the  manufac- 
turer within  the  meaning  of  Section  3403  of  the  In- 
ternal Revenue  Code  of  1939.  Clearly  they  were  parts 
or  accessories  within  the  meaning  of  long-standing 
Treasury  Regulations  which  have  been  upheld  by  the 
Supreme  Court.  The  improved  seats  are  component 
parts  of  an  automobile;  they  were  designed  to  be  at- 
tached or  used  in  connection  with  the  automobile  to 
add  to  its  utility  or  ornamentation  and  they  are  articles 
the  primary  use  of  which  is  in  connection  with  the 
automobile,  whether  or  not  essential  to  its  operation 
or  use.    Moreover,  that  the  seat  covers  fall  within  any 


-  Prior  to  the  trial  below  the  District  Court  had  granted  summary 
judgment  in  favor  of  the  District  Director  (R.  35-36)  but  on  tax- 
jiayer's  motion  vacated  the  order  of  summary  judgment  (R.  42-43) 
and  set  the  case  down  for  trial.  However,  after  hearing  the  wit- 
nesses the  court  again  concluded  that  the  District  Director  was 
entitled  to  judgment.     (R.   131.) 
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one  of  these  categories  is  sufficient.  Besides,-  these 
articles  reached  the  stage  of  manufacture  in  which  they 
were  commonly  or  commercially  known  as  parts  or  ac- 
cessories. Although  the  clause  of  the  Regulations  mak- 
ing this  provision  is  not  to  be  read  as  restricting  the 
other  categories,  the  seat  covers  in  any  event  fully 
comply  with  its  terms. 

Again  there  can  be  little  question  that  the  process 
employed  by  taxpayer,  whereby  seat  covers  were  pro- 
duced in  his  shop  by  the  application  of  machinery 
and  skilled  labor  to  raw  materials  supplied  by  him,  was 
manufacturing  and  that  the  final  result  was  a  manu- 
factured article.  The  used-car  dealers  who  were  here 
the  purchasers  were  not  the  manufacturers.  On  the 
contrary,  taxpayer  supplied  everything  —  material, 
labor  and  the  finished  article.  Title  to  the  material  was 
undoubtedly  taxpayer's  until  the  seat  cover  was  com- 
pleted by  him.  To  assert  that  taxpayer  was  merely  a 
repair  man  is  to  fly  into  the  face  of  the  undisputed 
facts. 

Plainly  these  articles  manufactured  by  taxpayer  from 
goods  to  which  he  alone  had  title  were  sold  to  his  cus- 
tomers, the  used-car  dealers,  when  he  passed  title  to  the 
completed  seat  covers.  No  more  is  required  to  satisfy 
the  terms  of  Section  3403  and  to  make  the  transaction 
taxable.  Provisions  of  the  Internal  Revenue  Code  are 
here  in  question;  technical  distinctions  between  con- 
tracts for  work,  labor,  and  materials  and  contracts  to 
sell,  or  sales  within  the  purview  of  the  provisions  of 
the  Uniform  Sales  Act  are  entirely  irrelevant.  The 
transaction  here  falls  completely  within  the  meaning  of 
Section  3403  of  the  Internal  Revenue  Code  and  that 
is  all  that  is  required  for  imposition  of  the  tax. 
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The  administrative  position  with  respect  to  taxability 
of  sales  of  automobile  seat  covers  to  dealers  has  at  all 
times  been  consistent ;  such  sales  have  at  all  times  been 
ruled  taxable.  Even  though  for  a  period  the  Internal 
Revenue  Bureau  had  issued  rulings  that  the  tax  did  not 
apply  when  the  seat  covers  were  individually  designed 
hy  the  manufacturer  for  an  automobile  belonging  to 
the  consumer  of  the  seat  covers  (and  not  for  resale), 
this  cannot  affect  the  instant  situation  where  sales  to 
dealers  are  involved  and  which  have  always  been  held 
taxal)le.  Moreover,  sales  of  seat  covers  to  consumers 
are  now  also  held  taxaljle  and  the  prior  rulings  in  those 
cases  are  no  longer  followed.  Taxpayer  shows  no  re- 
liance on  any  such  rulings  nor  plainly  could  he.  In 
any  event  the  Commissioner  is  not  precluded  from 
changing  his  rulings  and  is  not  bound  by  his  own  or 
his  predecessors'  prior  mistakes  of  law. 

ARGUMENT 

The  Automobile  Seat  Covers  Were  Properly  Taxed  as  Automo- 
bile Parts  or  Accessories  Sold  by  the  Manufacturer  or  Pro- 
ducer Within  the  Meaning  of  Section  3403  of  the  Internal 
Revenue  Code  of  1939 

A.  Introduction 

Section  3403  of  the  Internal  Revenue  Code  of  1939 
(Appendix,  infra)  provides  as  follows: 

Sec.  3403.  Tax  on  Automobiles,  etc. 

There  shall  be  imposed  upon  the  following  arti- 
cles sold  by  the  manufacturer,  producer,  or  im- 
porter, a  tax     *     *     * : 

(a)  Automobile  truck  chassis,  automobile  truck 
bodies,   automobile   bus   chassis,    automobile   bus 
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bodies,  truck  and  bus  trailer  and  semitrailer  chassis, 
truck  and  bus  trailer  and  semitrailer  bodies,  trac- 
tors of  the  kind  chiefly  used  for  highway  trans- 
portation in  combination  with  a  trailer  or  semi- 
trailer (including  in  each  of  the  above  cases  parts 
or  accessories  therefor  sold  on  or  in  connection 
therewith  or  with  the  sale  thereof)    *    *    * 

(b)  Other  Chassis  and  Bodies,  Etc. — Other  auto- 
mobile chassis  and  bodies,  chassis  and  bodies  for 
trailers  and  semi-trailers  (other  than  house 
trailers)  suitable  for  use  in  connection  with  pas- 
senger automobiles,  and  motorcycles  (including  in 
each  case  parts  or  accessories  therefor  sold  on  or 
in  connection  therewith  or  with  the  sale  thereof), 
except  tractors    *    *    *. 

(c)  Parts  or  accessories  (other  than  tires  and 
inner  tubes  and  other  than  radio  and  television 
receiving  sets)  for  any  of  the  articles  enumerated 
in  subsection  (a)  or  (b)     *    *    *. 


The  taxpayer  claims  his  operations  during  the  tax 
years  were  not  taxable  under  Section  3403  for  four 
reasons : ' 

(1)  He  contends  that  the  seat  covers  he  made 
were  not  "parts  or  accessories"  within  the  mean- 
ing of  subsection  (c)  as  defined  by  Treasury  Regu- 
lations 465  Section  316.55  (Appendix,  infra). 


^  Section  3403,  as  quoted  above,  incorporates  amendments  ef- 
fective on  and  after  November  1,  1951,  none  of  which,  however, 
are  material  to  the  issues  here  involved.  See  Appendix,  infra. 
For  purposes  of  this  appeal  the  language  of  the  section  may'  be  re- 
garded as  substantially  the  same  during  the  entire  period  in  ques- 
tion. 


±1 


(2)  He  contends  further  that  he  was  not  a  "man- 
ufacturer" or  "producer"  of  seat  covers  within 
the  meaning  of  those  words  in  Section  3403  as  de- 
fined by  the  courts  and  Regulations  46,  Section 
316.4   (Appendix,  infra). 

(3)  He  contends  that  there  were  no  contracts 
of  sale  made  by  him. 

(4)  lie  claims  that  the  assessments  contravene 
the  rulings  of  the  Bureau  of  Internal  Revenue 
in  effect  during  the  tax  years. 

We  shall  discuss  each  of  these  contentions. 

B.  Parts  or  accessories 

Regulations  46,  Section  316.55,  define  "parts  or  ac- 
cessories" as  follows: 

Sec.  316.55  Definition  of  parts  or  accessories. — 
The  term  "parts  or  accessories"^ for  an  automobile 
truck  or  other  automobile  chassis  or  body,  taxable 
tractor,  or  motorcycle,  includes  (a)  any  article  the 
primary  use  of  which  is  to  improve,  repair,  re- 
place, or  serve  as  a  component  part  of  such  vehicle 
or  article,  (b)  any  article  designed  to  be  attached 
to  or  used  in  connection  with  such  vehicle  or  article 
to  add  to  its  utility  or  ornamentation  and  (c)  any 
article  the  primary  use  of  which  is  in  connection 
with  such  vehicle  or  article  whether  or  not  essen- 
tial to  its  operation  or  use. 

The  term  "parts  and  accessories"  shall  be  under- 
stood to  embrace  all  such  articles  as  have  reached 
such  a  stage  of  manufacture  that  they  are  com- 
monly or  commercially  known  as  parts  and  acces- 
sories whether  or  not  fitting  operations  are  re- 
quired in  connection  with  installation.    *     *     * 
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The  seat  covers  manufactured  by  taxpayer  were  parts 
or  accessories  under  all  three  subdivisions  of  Section 
316.55.  Within  the  meaning  of  subdivision  (a)  the 
seat  covers  certainly  were  intended  to,  and  did  "im- 
prove" the  seats,  which  are  "component"  parts  of  an 
automobile.  It  cannot  be  disputed  that  the  seat  covers 
were  articles  "designed  to  be  attached  to  or  used  in 
connection  with  *  *  *  [an  automobile]  to  add  to 
its  utility  or  ornamentation"  under  subdivision  (b). 
Nor  can  it  be  denied  that  the  covers  were  articles  "the 
primary  use  of  which  is  in  connection  with  such  ve- 
hicle *  *  *  whether  or  not  essential  to  its  operation 
or  use"  under  subdivision  (c). 

It  remains  only  to  be  seen  whether  the  definition  of 
parts  and  accessories  contained  in  the  Regulations  is 
reasonable  and  proper.  The  Supreme  Court  has  said 
that  it  is.  A  definition  of  such  similar  language  as  to 
be  substantially  the  same  as  the  present  Regulations 
was  conclusively  approved  by  the  Court  many  years  ago 
in  Universal  Battery  Co.  v.  United  States,  281  U.  S. 
580.    The  Court  said  (pp.  583-584) : 

The  administrative  regulations  issued  under  § 
900  [cognate  of  Section  3403]  uniformly  have  con- 
strued the  term  "part"  in  that  section  as  meaning 
any  article  designed  or  manufactured  for  the  spe- 
cial purpose  of  being  used  as,  or  to  replace,  a  com- 
ponent part  of  such  vehicle,  and  which  by  reason 
of  some  characteristic  is  not  such  a  commercial 
article  as  ordinarily  would  be  sold  for  general  use, 
but  is  primarily  adaj)ted  for  use  as  a  component 
part  of  such  vehicle.  The  regulations  also  have 
construed  the  term  ^'accessory''  as  meaning  any 
article  designed  to  he  used  in  connection  tvith  such 
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vehicle  to  add  to  its  utility  or  ornamentation  and 
which  is  primarily  adapted  for  such  use,  ivhether 
or  not  essential  to  the  operation  of  the  vehicle. 

This  construction  of  those  terms  has  been  ad- 
hered to  in  the  Internal  Revenue  Bureau  for  about 
ten  years  and  it  ought  not  to  be  disturbed  now 
unless  it  be  plainly  wrong.  We  think  it  is  not  so, 
but  is  an  admissible  construction.  *  *  *  We  think 
the  view  taken  in  the  administrative  regidations  is 
reasonable  and  shoidd  he  upheld.  It  is  that  ar- 
ticles primarily  adapted  for  use  in  motor  vehicles 
are  to  he  regarded  as  parts  or  accessories  of  such 
vehicles,  even  though  there  has  been  some  other 
use  of  the  articles  for  which  they  are  not  so  well 
adapted.     (Italics  supplied.) 

The  instant  case  speaks  even  more  strongly  for  a 
finding  that  the  seat  covers  were  "parts  or  accessories", 
for  each  set  was  cut  and  sewed  specially  to  fit  a  par- 
ticular automobile,  and  had  no  other  use.     (E.  108.) 

Taxpayer  has  apparently  abandoned  on  appeal  his 
argument  that  the  covers  are  not  embraced  under  the 
first  paragraph  of  the  regulation  defining  parts  and 
accessories.  His  argument  (Br.  45-48)  is  now  directed 
to  the  second  paragraph,  which  states  that  all  articles 
which  "have  reached  such  a  stage  of  manufacture  that 
they  are  commonly  or  commercially  known  as  parts 
and  accessories"  shall  be  so  considered  "whether  or 
not  fitting  operations  are  required  in  connection  with 
installation".  He  would  have  the  Court  read  the  sec- 
ond paragraph  as  restricting  the  meaning  of  the  first ; 
that,  in  order  to  be  a  part  or  accessory,  an  article,  in 
addition  to  its  having  been  "designed  to  be  attached 
to  or  used  in  connection  with  *  *  *  [an  automobile] 


14 

to  add  to  its  utility  or  ornamentation",  must  have 
been  "commonly  or  commercially  known"  as  a  part 
or  accessory.  But  the  second  paragraph  was  not  meant 
as  an  additional  requirement  to  be  super-imposed  on 
the  first.  In  neither  paragraph  is  it  stated  or  implied 
that  in  addition  to  falling  under  the  terms  of  the  first 
an  article  must  also  be  commonly  or  commercially 
known  as  a  part  or  accessory  under  the  second.  Rather 
than  to  restrict  the  scope  of  the  first,  the  real  purpose 
of  the  second  paragraph,  as  seen  from  its  language, 
was  to  prevent  the  first  from  being  too  narrowly  con- 
strued in  the  situation  where  "fitting  operations  are 
required  in  connection  with  installation". 

Even  accepting  taxpayer's  position  that  to  have  been 
parts  or  accessories  the  seat  covers  must  have  been 
commonly  or  commercially  known  as  such,  we  encoun- 
ter no  difficulty  reconciling  the  District  Court's  find- 
ing with  the  Regulations.  Taxpayer  stresses  the  fact 
that  he  testified  that  the  covers  might  not  be  recogniz- 
able if  compared  with  ready-made  covers.  (R.  124.) 
But  certainly  no  distinction  can  be  taken  between  ready- 
made  and  custom-made  covers  in  determining  whether 
they  are  parts  or  accessories.  There  is  no  requirement 
that,  for  an  article  to  be  commercially  known  as  a  part 
or  accessory,  the  uninformed  layman  must  be  able 
to  recognize  it  for  what  it  is.  It  is  doubtful  that  the 
average  lajonan  could  identify  many  of  the  numerous 
parts  which  form  the  engine  or  transmission  of  an  auto- 
mobile. They  are  nonetheless  parts.  The  test  is 
whether  the  article  is  "commercially  known"  and  rec- 
ognizable in  the  trade.  Taxpayer  has  offered  no  evi- 
dence that  it  is  not.  Moreover,  the  implications  are 
inescapable,  and  must  lead  inevitably  to  the  conclusion 
that  anyone  in  the  business  of  manufacturing  custom- 
made  seat  covers  would  recognize  taxpayer's  product 
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before  installation.  There  is  no  evidence  that  his 
method  was  unique. 

The  fact  that  the  installation  may  have  required  the 
attention  of  a  skilled  and  experienced  person  in  no  way 
detracts,  as  taxpayer  suggests  it  should  (Br.  46-47), 
from  the  classification  of  the  covers  as  parts  or  acces- 
sories. 

C.  Manufacture  or  Repair 

1.  Definition  of  Manufacture 

There  can  be  little  question  that  the  process  em- 
ployed by  taxpayer,  whereby  seat  covers  w^ere  produced 
in  his  shop  hy  the  application  of  machinery  and  skilled 
labor  to  raw  materials,  was  manufacturing,  and  that 
the  final  result  was  a  manufactured  article.  Webster's 
New  International  Dictionary,  Unabridged  (2d  ed.), 
gives  this  definition  of  manufacture:  ^'To  make  (wares 
or  other  products)  by  hand,  by  machinery,  or  by  other 
agency  *  *  *.  To  work,  as  raw  or  partly  wrought 
materials,  into  suitable  forms  for  use".  Regulations 
46  define  a  manufacturer  as  follows : 

Sec.  316.4  Who  is  a  manufacturer. — The  term 
"manufacturer"  includes  a  person  who  produces 
a  taxable  article  from  scrap,  salvage,  or  junk  ma- 
terial, as  well  as  from  new  or  raw  material,  (1) 
by  processing,  manipulating,  or  changing  the  form 
of  an  article,  or  (2)  by  combining  or  assembling 
two  or  more  articles. 

***** 

In  approving  the  definition  in  the  above  quoted  regula- 
tion this  Court  said  in  United  States  v.  Armature  Ex- 
change, 116  F.  2d  969,  971,  certiorari  denied,  313  U.  S. 
573: 

This  provision  has  appeared  in  the  Treasury 
Regulations  since  1920,  during  which  time  the  stat- 
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ute  taxing  manufacturers  and  producers  of  auto- 
mobile accessories  has  been  reenacted,  without 
change  material  to  this  cause,  several  times. 
"Under  the  established  rule  Congress  must  be 
taken  to  have  approved  the  administrative  con- 
struction and  thereby  to  have  given  it  the  force 
of  law."  Helvering  v.  Reynolds  Tobacco  Co.,  306 
U.  S.  110,  115,  59  S.  Ct.  423,  426,  83  L.  Ed.  536. 

Clearly  taxpayer's  operation  constituted  manufac- 
turing within  the  meaning  of  the  controlling  regula- 
tion. He  owned  and  kept  on  hand  an  inventory  of  the 
various  materials  he  used,  and  all  of  the  cloth  for  the 
covers  was  taken  from  this  inventory.  (E.  52,  89.) 
His  method  of  production  was  to  start  with  just  a  plain 
bolt  of  material  from  which  he  cut  pieces  which  he 
fashioned  according  to  a  pattern  so  as  to  fit  the  dimen- 
sions of  a  particular  seat.  Then  a  piece  was  cut  from 
another  material  to  the  same  dimensions  and  sewed 
to  the  underside  of  the  covering  as  a  facing.  This  op- 
eration was  repeated  for  the  various  sections  of  the 
cushions  and  lazybacks.  The  several  pieces  were  then 
sewed  together  and  a  decorative  piping  sewed  at  the 
seams.  This  work  was  done  by  the  taxpayer  and  his 
employee  in  the  shop  (but  not  on  the  seat)  by  hand  and 
with  a  sewing  machine.  The  completed  cover  was  then 
pulled  on  the  seat  and  attached  with  tacks  or  hog  rings. 
(R.  94-96,  111,  119-121.)  Surely  the  District  Court  was 
correct  in  characterizing  this  process  as  manufactur- 
ing. It  was  the  production  of  seat  covers  from  plain 
bolts  of  cloth  "by  processing,  manipulating,  or  chang- 
ing the  form  of"  the  cloth  as  well  as  "by  combining  or 
assembling  two  or  more"  pieces  of  material. 

Tf  the  operations  in  United  States  v.  J.  Leslie  Mor- 
ris Co.,  124  F.  2d  371  (C.A.  9th) ;  Clawson  d  Bals  v. 
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Harrison,  108  F.  2d  991  (C.A.  7th),  certiorari  denied, 
309  U.  S.  685;  and  Clawson  c&  Bals  v.  United  States, 
182  F.  2d  402  (C.A.  7th),  constituted  manufacturing, 
then  taxpayer's  operations  must  also.  In  each  of  those 
cases  the  taxpayer  had  acquired  old  burned-out  con- 
necting rods  which  he  reconditioned.  In  each  case  it 
was  claimed  that  the  process  of  reconditioning  was  in 
the  nature  of  repair,  not  manufacture,  because  no  trans- 
formation of  product  was  attained.  The  process  started 
and  ended  with  connecting  rods.  The  same  argument 
was  advanced  in  United  States  v.  Armature  Exchange, 
116  F.  2d  969  (C.A.  9th),  certiorari  denied,  313  U.  S. 
573,  and  United  States  v.  Armature  Reivinding  Co., 
124  F.  2d  589  (C.A.  8th),  where  worn-out  armatures 
were  reconditioned.  Nevertheless,  in  each  case  it  was 
held  to  be  a  manufacturing  process.  This  Court  rea- 
soned in  the  Armature  Exchange  case  (p.  971)  that 
the  worn-out  article,  since  it  no  longer  had  any  use  as 
an  armature,  bore  the  same  relation  to  the  recondi- 
tioned article  as  raw  material  does  to  any  manufactured 
article. 

The  instant  case  provides  a  much  simpler  and  clear- 
cut  illustration  of  manufacturing,  for  the  process  ended 
with  an  entirely  different  article  from  the  plain  strips 
of  cloth  which  went  into  the  making.  Taxpayer  began 
with  plain  rolls  of  material,  which  he  transformed  to 
finished  seat  covers  by  the  application  of  skill  and  ma- 
chinery. The  material  was  cut  to  dimensions,  sewed 
to  other  such  sections,  and  finished  with  a  piping  around 
the  edges.  While  the  procedure  may  not  have  been 
difficult,  complexity  is  not  the  mark  of  manufacturing. 
The  conclusion  of  the  District  Court  (R.  58)  that  "seat 
covers  were  in  fact  manufactured,  for  the  cars  came 
out  of  the  shop  with  seat  covers  where  there  were  none 
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in  the  shop  when  the  cars  were  driven  in",  is  jxersua- 
sive. 

2.  Taxpayer  Was  the   Manufacturer 

It  is  at  once  apparent  that,  if  seat  covers  were  manu- 
factured, someone  must  have  manufactured  them. 
Taxpayer  contends  that  he  was  a  repair  man,  and  did 
no  manufacturing.  That  would  leave  the  purchaser 
of  the  seat  cover  as  the  only  possible  manufacturer. 
The  District  Court  correctly  ruled,  however  (E.  58- 
59),  that  the  purchaser  is  not  the  manufacturer  unless 
he  brings  in  his  own  material  to  be  worked  on.  In  such 
a  case,  where  he  retains  title  to  the  article,  it  might  be 
said  that  he  has  merely  hired  a  workman  to  perforin 
services,  and,  as  emploj^er,  is  the  manufacturer  him- 
self. "On  the  other  hand,"  said  the  District  Court 
(R.  58-59),  "where  the  jobber  supplies  the  material  as 
well  as  his  skill  and  labor  and  the  customer  pays  for 
the  seat  covers  at  a  price  for  completed  and  installed 
seat  covers,  the  jobber  is  the  manufacturer  and  is  liable 
for  the  tax".  That  the  ownership  of  the  article  being 
worked  on  is  important  in  determining  who  the  manu- 
facturer is,  was  recognized  by  this  Court  in  United 
States  V.  J.  Leslie  Morris  Co.,  124  F.  2d  371,  372,  and 
by  the  Seventh  Circuit  in  Clawson  &  Bals  v.  Harrison, 
108  F.  2d  991,  993,  certiorari  denied,  309  U.  S.  685. 
Regulations  46  also  recognize  that  onl,y  where  the  pur- 
chaser is  the  owner  of  the  material  being  worked  upon 
will  he  be  considered  the  manufacturer,  and  the  work- 
man a  repairer.  ^ 


^  Sec.  316.4  *  *  * 

Under  certain  circumstances,  as  where  a  person  manufac- 
tures or  produces  a  taxable  article  for  a  person  who  furnishes 
materials  and  retains  title  thereto,  the  person  for  whom  the 
taxable  article  is  manufactured  or  produced,  and  not  the  per- 
son who  actually  manufactures  or  produces  it,  will  be  con- 
sidered the  manufacturer. 
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Taxpayer's  insistence  that  he  was  merely  a  repair 
man  seems  to  be  founded  on  his  view  that  the  seats 
were  being  repaired.  (Br.  35.)  He  would  have  the 
Court  disregard  the  fact  that  his  operations  were  aimed 
at  i3roducing,  and  did  produce  seat  covers.  He  sold 
these  covers  at  several  price  levels  depending  upon  the 
grade  of  material.  (R.  104.)  The  price  reflected  not 
only  the  cost  of  the  raw^  material,  but  the  cost  of  labor 
for  measuring,  cutting,  and  sewing  the  material.  (R. 
122-123.)  The  cost  of  installation  was  eliminated  from 
the  price,  in  accordance  with  Section  3441  of  the  Code 
(Appendix,  infra)  in  arriving  at  the  taxable  basis.  (R. 
26,  45.)  In  any  event  it  is  stipulated  that  the  amount 
of  the  assessment  is  proper  if  the  seat  covers  are  auto- 
mobile accessories  and  were  manufactured  or  pro- 
duced as  contemplated  by  Section  3403  of  the  Code. 
(R.  48,  51.)  This  is  not  a  case  where  the  owner  of 
an  automobile  wants  a  rip  or  tear  in  his  car  seat  mended, 
and  contracts  merely  for  labor  and  services.^  In  such 
a  case  he  o^vns  the  seat,  and  the  workman  could  be 
classified  a  repairer.  See  Clawson  <&  Beds  v.  Harrison, 
supra,  p.  993.  In  the  instant  case  the  seats  were  not 
being  worked  upon  at  all.  Of  course  the  seats  were  the 
incidental  object  for  which  the  covers  were  being  manu- 
factured.    But  the  fact  that  the  covers  were  to  aug- 


^  Taxpayer  usually  repaired  tears  in  the  factory  seat  covers  if 
there  were  any  (R.  114),  but  never  charged  for  this  work  because 
the  dealers  were  such  good  customers  (R.  110).  On  occasion  he 
replaced  broken  springs  with  new  ones  (R.  95),  and  did  any  neces- 
sary welding  (R.  104).  But  extra  charges  were  assessed  the  cus- 
tomers for  such  items.  (R.  104,  109.)  It  is  seen  that  the  price 
for  the  seat  covers  did  not  reflect  any  of  these  incidental  repairs. 
The  price  included  only  the  cost  of  the  labor  and  material  used 
in  making  and  installing  the  covers,  plus  a  profit  margin.  (R. 
109,  122-123.) 
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ment  and  improve  the  seats  does  not  mean  that  tax- 
payer was  a  repairer  of  seats  instead  of  a  manufacturer 
of  seat  covers.  If  the  test  of  a  repairer  were,  as  tax- 
payer suggests,  whether  the  article  was  made  to  augment 
or  recondition  another  article,  no  automobile  parts  and 
accessories  could  be  taxed  to  the  manufacturer,  for  the 
primary  feature  of  all  such  parts  and  accessories  is 
that  they  are  made  with  the  ultimate  objective  of  re- 
conditioning or  re]Dairing  the  component  parts  of  an 
automobile. 

Taxpayer  is  attempting  to  divert  the  issue  from 
whether  he  was  manufacturing  seat  covers  to  whether 
the  seats  were  repaired  by  the  installation  of  the  covers. 
But,  as  we  pointed  out  above,  the  installation  feature 
of  taxpayer's  work  is  no  part  of  this  case.  The  Govern- 
ment has  not  taxed  his  charges  for  installation.  (R. 
26.)  The  basis  for  the  tax  is  the  sales  receipts  at- 
tributable to  the  price  charged  for  the  seat  coA^ers  only, 
before  installation.  The  Code  so  requires.  Section 
3441.  The  District  Court  adequate^  answered  tax- 
paj^er's  argument  that  the  question  is  whether  he  re- 
paired the  seats  by  installing  the  covers  (R.  59)  : 

*  *  *  the  word  "repair"  in  this  context  must 
have  reference  to  the  particular  part  or  acces- 
sory in  question.  Thus  since  we  are  dealing  with 
seat  covers  and  not  seats,  the  repairing  must  have 
reference  to  seat  covers  and  not  seats.  In  other 
words,  plaintiff:  must  claim  that  the  seat  covers 
are  being  repaired.  A  seat  cover  is  repaired  only 
if  a  portion  of  it  is  redone  and  the  basic  seat 
cover  is  still  intact. 

The  question  is,  did  taxpayer  manufacture  covers,  so 
that  he  was  subject  to  the  tax,  or  did  he  merely  repair 
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existing  covers?  To  ask  the  question  is  to  give  tlie 
answer.  It  is  beyond  any  possible  dispute  that  no 
covers  were  in  existence  at  the  commencement  of  each 
job.  Taxpayer  started  each  job  with  plain  rolls  of 
material.  His  operations  were  not  directed  at  repair- 
ing the  material ;  they  were  aimed  at  transforming  the 
material  through  the  application  of  skill  and  experience, 
into  finished  seat  covers.  Taxpayer  camiot  hope  to 
contend  that  this  was  not  a  manufacturing  process, 
and  that  he  was  not  the  manufacturer. 

Taxpayer  argues  (Br.  30-31)  that  seat  covers  are 
manufactured  articles  only  where  they  are  "produced 
and  kept  in  stock  for  sale  to  the  general  market";  that 
inasmuch  as  his  covers  were  "custom  made",  he  cannot 
be  considered  a  manufacturer.  But  Section  3403  makes 
no  distinction  between  articles  made  to.  order  and  ar- 
ticles made  for  stock.  The  inquiry  is,  did  he  or  did  he 
not  make  the  covers  ?  There  is  a  basic  inconsistency  in 
his  argument  that  because  he  custom  made  the  covers 
he  did  not  make  them  at  all.  That  he  made  them  to 
order  does  not  change  the  fact  that  his  operations  were 
manufacturing  operations. 

The  case  of  John  J.  Roche  Co.  v.  Eaton,  14  F.  2d  857, 
decided  in  1926  by  the  District  Court  for  the  District 
of  Connecticut,  is  distinguishable  on  its  facts.  There 
the  tax  was  assessed  on  taxpayer's  receipts  from  much 
more  extensive  operations  than  making  seat  covers. 
The  company  fitted  side  curtains,  tops,  seat  covers, 
carpets,  and  generally  reupholstered  cars.  Further- 
more, it  repaired  automobile  bodies  and  fenders.  No 
attempt  was  made  to  segregate  the  repairs  from  the 
manufacture.  Instead,  the  tax  was  assessed  on  the  re- 
ceipts from  all  the  above  items.  Concededly  much  of 
the  work  done  was  in  the  nature  of  repair,  so  much  so 
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that  the  court  was  able  to  say  (p.  858)  that  "the  domi- 
nant aspect  of  the  transactions  engaged  in  by  the  plain- 
tiff was  that  of  work  performed. ' '  The  District  Court 
in  the  instant  case  said  of  the  Roche  case  (R.  59)  that 
it ' '  seems  to  have  overlooked  the  question  of  who  is  the 
manufacturer". 

D.  Taxpayer's  alleged  distinction  between  sales  and 
contracts  for  work,  labor  and  material 

Taxpayer  has  made  an  elaborate  argument.  Br. 
49-58)  in  an  attempt  to  prove  that  the  seat  covers  he 
produced  were  made  under  contracts  for  work,  labor, 
and  material,  rather  than  contracts  of  sale  within  the 
meaning  of  the  Uniform  Sales  Act.  The  clear  language 
of  Section  5  of  that  Act  that  "goods  which  form  the 
subject  of  a  contract  to  sell  may  be  *  *  *  goods  to 
he  manufactured  "  *  *  by  the  seller  after  the  mak- 
ing of  the  contract  to  sell"  is  to  the  contrary.  But, 
in  any  event,  the  meaning  of  Congress  in  enacting  Sec- 
tion 3403  of  the  Internal  Revenue  Code  is  here  in  ques- 
tion, not  the  Uniform  Sales  Act  or  any  other  statute. 
Congress  intended  to  impose  the  tax  upon  goods  manu- 
factured when  title  passed  to  a  purchaser  (Treasury 
Regulations  46,  Sec.  316.5)  and  this  precisely  describes 
what  transpired  here.  With  respect  to  taxpaj^er's  con- 
tentious, the  following  may  also  be  taken  into  con- 
sideration : 

First:  A  contract  for  work,  labor,  and  material  is 
not  the  equivalent  of  a  contract  to  repair;  it  is  just 
as  consistent  to  find  that  it  is  a  contract  to  manufacture. 
We  need  look  no  further  than  the  case  relied  upon  by 
taxpayer  to  illustrate  this.  In  Crystal  Rec.  v.  Seattle 
Assn.  Etc.,  34  Wash.  2d  553,  558,  209  P.  2d  358,  361, 
the  court  said: 
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In  order  to  resolve  tliis  question  [where  title  was], 
we  must  first  determine  whether  the  agreement 
was  a  contract  for  the  sale  of  goods  to  be  manufac- 
tured or  a  contract  for  the  manufacture  of  goods. 
If  it  be  held  the  former,  then  the  various  provisions 
of  the  uniform  sales  act  will  apply  in  construing 
this  contract.  //  it  he  held  the  latter,  then  it  is  in  the 
nature  of  the  common-latv  contract  for  work,  labor, 
and  materials,    *     *     *.     [Italics  supplied.] 

It  is  plain  that  the  court  considered  "a  contract  for 
the  manufacture  of  goods"  to  be  "in  the  nature  of  the 
common-law  contract  for  work,  labor,  and  materials". 
The  basic  question  whether  taxpayer  was  a  manufac- 
turer or  a  repairer  is  not  answered  by  resort  to  the 
common  law  of  sales  or  the  Uniform  ^ales  Act.  Nor  is 
it  answered  by  asserting  that  the  contract  was  for  work, 
labor,  and  material. 

Second :  Even  considering  the  Uniform  Sales  Act  as 
having  some  remote  bearing  on  whether  taxpayer  manu- 
factured and  sold  seat  covers  within  the  meaning  of 
the  Internal  Revenue  Code,  taxpayer  has  failed  to  rec- 
ognize the  basic  distinction  between  a  contract  to  sell 
and  a  sale.  The  Sales  Act  definition  of  a  sale  is  in  Sec- 
tion 1  (2)  of  the  Uniform  Act:  "A  sale  of  goods  is  an 
agreement  whereby  the  seller  transfers  the  property 
in  goods  to  the  buyer  for  a  consideration  called  the 
price."  Taxpayer  urges  that  since  there  were  no  con- 
tracts to  sell  (he  contends  they  were  contracts  for 
work,  labor,  and  material),  there  were  no  sales.  It  may 
be,  although  we  do  not  concede,  that  there  were  no 
contracts  to  sell,  within  the  meaning  of  the  Sales  Act, 
but  when  the  covers  were  completed,  their  transfers 
to  the  purchasers  could  be  nothing  else  than  actual  sales 
under  Section  1  (2). 
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Third :  The  cases  cited  by  taxpayer  were  sales  cases 
ill  which  it  was  important  to  distinguish  contracts  for 
work,  labor,  and  material  from  contracts  to  sell.  If 
the  case  could  be  construed  as  a  contract  to  sell  it  would 
fall  under  the  mantle  of  the  Sales  Act  w^hich  estab- 
lished statutory  tests  for  determining  where  title  was, 
and  provided  certain  statutory  remedies  not  available 
under  the  connnon  law.  It  also  gave  rise  to  implied 
warranties  of  merchantability  and  fitness  for  purpose, 
not  present  at  common  law.  But  to  repeat,  those  cases 
do  not  mean  that  where  goods  are  manufactured  and 
title  transferred  to  the  purchaser  under  a  contract, 
there  has  been  no  actual  sale  merely  because  the  con- 
tract was  for  work,  labor,  and  material  rather  than  a 
contract  to  sell. 

We  do  not  think  there  can  be  any  serious  question  as 
to  whether  seat  covers  were  sold  by  the  taxpayer  to 
his  customers.  If  it  is  important  to  look  to  the  inten- 
tion of  the  parties  to  determine  whether  the  price  rep- 
resented the  charge  for  seat  covers  rather  than  a  charge 
for  services,  then  the  evidence  shows  these  were  sales 
of  goods,  not  the  price  for  services  performed.  Tax- 
payer had  flat  charges  of  $18,  $28,  and  $35  for  the 
covers;  the  price  depended  only  on  the  material  used. 
(R.  104,  109.)  There  is  no  indication  that  the  cus- 
tomers were  charged  varying  rates  depending  on  the 
labor  time  and  difficulty  of  the  job. 

Fourth :  It  is  familiar  law  that  taxes  are  a  practical 
matter,  and  the  Code  should  be  construed  consistently 
with  common  understanding  of  words  in  order  to  stress 
substance  over  form.  It  seems  fair  to  say  that  seat 
covers  were  sold  by  taxpayer  within  the  meaning  of 
Section  3403  of  the  Code  regardless  of  technical  restric- 
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tions  placed  on  the  word  "sale"  in  the  Uniform  Sales 
Act. 

The  state  court  decisions  cited  by  taxpayer  (Br.  56) 
as  applying  the  distinction  between  a  contract  for  w^ork, 
labor,  and  materials  and  a  contract  to  sell  are  to  be  dis- 
tinguished. In  Samper  v,  Indiana  Dept.  of  State  Reve- 
nue, 231  Ind.  26,  106  N.E.  2d  797,  the  taxpayer  ad- 
mittedly was  in  the  business  of  repairing  radios.  The 
Indiana  Code  taxed  receipts  from  repairs  at  a  higher 
rate  than  receipts  from  sales  of  tangible  personal 
property.  The  taxpayer  claimed  that  the  portion  of 
his  receipts  from  repairs,  attributable  to  the  cost  of 
tubes  and  other  material  he  used  to  repair  radios, 
should  be  taxed  as  sales,  not  repairs.  It  was  held  that 
this  amount  was  taxable  as  repairs.  The  important 
distinction,  recognized  in  Clatvson  c&  Bah  v.  Harrison, 
108  F.  2d  991,  993  (C.A.  7th),  certiorari  denied,  309 
U.  S.  685,  and  United  States  v.  /.  Leslie  Morris  Co., 
124  F.  2d  371,  (C.A.  9th),  is  that  the  radios  remained 
the  property  of  the  persons  for  whom  the  repairs  were 
performed.  The  same  may  be  said  of  Singing  River 
Tire  SJwp  v.  Stone,  21  S.  2d  580  (Miss.),  where  the 
taxpayer  vulcanized  and  recapped  tires,  but  the  tires 
belonged  to  the  persons  for  whom  the  work  was  done. 
The  tax  in  Gross  Income  Tax  Div.  v.  Conkey  Co.,  228 
Ind.  352,  90  N.E.  2d  805,  was  applicable  to  gross  income 
from  whatever  source,  the  question  being  whether  the 
tax,  as  applied,  was  an  invalid  interference  with  and 
burden  on  interstate  commerce.  The  case  should  be 
read  in  the  light  that  state  courts  will  go  far  in  attempt- 
ing to  solve  their  local  revenue  problems.  The  court 
upheld  the  validity  of  the  tax  on  a  printer  of  books, 
holding  that  he  was  not  selling  goods  in  interstate 
commerce,  but  had  merely  entered  into  local  contracts 
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for  work,  labor,  and  material.  Compare  Dept.  of  Trea- 
sury V.  Mfg.  Co.,  313  U.S.  252,  where  a  similar  tax 
statute  was  upheld  against  the  same  objection.  How- 
ever, the  article  on  which  the  taxpayer  worked  was 
owned  by  the  party  for  whom  the  work  was  performed ; 
so  clearly,  the  receipts  were  for  services,  not  from 
sales. 

In  the  final  analysis  it  seems  to  us  that  this  argu- 
ment of  taxpayer,  that  his  contracts  were  for  work, 
labor,  and  material  under  the  law  of  sales,  is  merely 
another  way  of  stating  his  contention  that  he  was  a 
repairer,  not  a  manufacturer.  That  is  the  ultimate 
point  of  which  he  wishes  to  persuade  this  Court.  We 
have  fully  discussed  our  view  that  he  was  a  manu- 
facturer. 

E.  The  rulings  i 

1.  The  Government  Has  Not  Reversed  Its  Position  as  to  the  Taxability 

o£  Taxpayer's  Sales  ■■ 

Taxpayer  argues  (Br.  16-28)  that  the  Internal  Eev- 
enue  Bureau  changed  its  position  as  to  the  taxability  of 
sales  of  automobile  seat  covers,  and  that  he,  the  taxpay- 
er, has  been  injured  because  of  his  reliance  on  the  rul- 
ings in  effect  during  the  tax  years.  The  fact  is  that  the 
Bureau  has  consistently  maintained  that  sales  such  as 
taxpayer's  are  taxable  under  Section  3403.  In  its  rul- 
ing of  August  18, 1952  (S.  T.  944, 1952-2  Cum.  Bull.  255 
(Appendix,  infra))  the  Bureau  pointed  out  that  it 
had— 

issued  rulings  *  *  *  that  sales  by  a  manufacturer  of 
seat  covers,  produced  according  to  individual  de- 
sign and  measurements,  to  a  dealer  in  new  or  used 
cars  are  not  considered  sales  for  consumption,  and 
are  subject  to  tax.  The  taxability  of  such  sales  is 
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not  affected  by  the  ruling  herein,  and  tax  continues 
to  attach,  as  in  the  past,  to  such  sales.  ^ 

This  ruling-  reiterated  the  Bureau's  position  that  sales 
to  dealers  were  taxable. 

Taxpayer  argues  that  inasmuch  as  there  were  no  pub- 
lic rulings  on  seat  covers,  he  was  entitled  to  rely  on  rul- 
ings relating  to  other  parts  and  accessories  taxable  un- 
der Section  3403.  (See  Br.  19-21.)  But  each  of  the 
rulings  to  which  he  refers  deals  with  repair  jobs.  If,  as 
we  contend,  the  taxpayer  was  a  manufacturer,  not  a 
repairer,  those  rulings  are  inapiDOsite  here.  Moreover, 
the  final  answer  to  this  argument  is  that  he  did  not 
rely  on  these,  or  any  other  rulings. 

It  is  clear  from  his  testimony  (R.  106)  that  he  knew 
nothing  about  excise  taxes.  It  is  apparent  that  before 
June  of  1952,  he  was  not  even  aware  that  there  w^as  a 
manufacturer's  excise  tax.  (R.  104-106.)  If  taxpayer 
is  trying  to  raise  an  estoppel,  he  must  surely  show 
actual  reliance.  It  is  not  enough  that  he  might  have 
relied  on  prior  rulings  had  he  been  aware  of  them.  It 
is  no  answer  (Br.  26)  that  he  did  not  collect  the  taxes 
from  his  customers,  and  will  thus  have  to  bear  the 
burden  himself.  Section  3403  placed  the  liability  for 
the  tax  on  him. 

2.  Legal   Effect  of   Rulings 

We  have  sho^\Ti  above  that  the  Bureau  has  consist- 
ently applied  the  manufacturer's  excise  tax  to  oper- 
ations such  as  that  of  taxpayer.    However,  even  if  there 


^'  The  purpose  of  this  ruling  was  to  announce  that,  after  the  ef- 
fective date,  sales  of  custom-made  seat  covers  by  the  manufacturer 
to  the  consumer  were  to  be  taxed  as  well  as  such  sales  to  dealers. 
Prior  to  the  ruling  sales  to  dealers  were  taxed  while  sales  to  in- 
dividual owners  of  automobiles  were  not  taxed.  This  disinction 
was  discarded  by  the  ruling. 
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were  inconsistencies  in  the  application  of  the  tax,  that 
would  be  no  reason  to  set  aside  the  assessment.  Regu- 
lations and  rulings  are  not  binding  on  the  Bureau  if 
wrong.  GoUfield  Consol.  Mines  v.  Scott,  247  U.S.  126. 
The  Commissioner  has  the  power  to  reverse  the  position 
he  took  in  prior  rulings  even  where  such  action  might 
retroactively  affect  a  taxpayer  adversely.  In  Tonniui)- 
sen  V.  Commissioner,  61  F.  2d  199  (C.  A.  9th),  the  ar- 
gument was  advanced  that  the  effective  ruling  during 
the  tax  year  in  question  allowed  a  certain  deduction, 
w^hereas  a  ruling  issued  subsequently  was  being  apiDlied 
retroactively  so  as  to  deny  the  deduction.  This  Court 
held  (pp.  199-200)  : 

The  argument  advanced  as  to  the  applicability 
of  I.  T.  1171  [the  prior  rulingl  to  the  tax  return  in 
question  is  answered  adversely  to  petitioners  by 
the  settled  rule  that  the  Commissioner  is  not  pre- 
cluded by  a  previous  determination  from  re-exam- 
ination and  redetermination  of  tax  liability. 

The  recent  decision  of  the  Sixth  Circuit  in  Automobile 
Club  of  Mich.  V.  Commissioner,  230  F.  2d  585,  is  in 
point.  There,  with  reference  to  a  revocation  of  a  rul- 
ing the  court  pointed  out  (p.  589)  that  "The  Commis- 
sioner is  not  bound  by  his  own  or  his  predecessor's  prior 
mistakes  of  law".  See  Wilbur  Nat.  Bank  v.  United 
States,  294  U.  S.  120,  123-124;  Chiquita  Mining  Co.  v. 
Commissioner,  148  F.  2d  306  (C.  A.  9th). 

Under  the  above  principles,  Johnnie  (&  Mack,  Inc.  v. 
United  States,  123  F.  Supp,  400  (S.  D.  Fla.),  was 
wrongly  decided.  It  may  be  that  under  the  rulings 
prior  to  August  18,  1952,  manufacturers  of  seat  covers 
who  sold  directly  to  consumers  were  not  taxed  under 
Section  3403.  But  this  is  no  justification  for  holding 
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that  those  who  sold  to  dealers  should  thereby  Ije  re- 
lieved. Sales  to  dealers  were  always  taxable  under  the 
rulings.  The  court  in  Johnnie  d  Mack  apparently  felt 
that  since  the  distinction  in  the  rulings  between  sales 
to  individuals  and  to  dealers  was  unwarranted,  sales 
to  neither  were  to  be  taxed.  That  there  may  have  been 
an  invalid  distinction  in  the  old  rulings  affords  no 
basis  for  holding  neither  group  taxable.  Inasmuch  as 
the  Commissioner  can,  with  retroactive  effect,  remedy 
prior  incorrect  rulings  (Tonningsen  v.  Commissioner, 
supra)  certainly  correct  rulings  should  not  be  disre- 
garded for  the  sake  of  achieving  uniformity  of  treat- 
ment. ' '  The  proper  view  to  take ' ',  said  the  court  below 
(R.  56),  "where  there  is  no  warranted  distinction  be- 
tween sales  to  individuals  and  sales  to  dealers  is  to  hold 
all  such  sales  taxable  regardless  of  the  type  of  buyer". 

CONCLUSION 

For  the  reasons  given  above  the  judgment  of  the  Dis- 
trict Court  was  correct  and  should  be  affirmed. 

Respectfully  submitted, 

Charles  K.  Rice, 
Assistant  Attorney  General. 
Lee  a.  Jackson, 
I.  Henry  Kutz, 
Walter  R.  Gelles, 

Attorneys, 
Department  of  Justice, 
Washington  25,  D.  C. 
Louis  B.  Blissard, 

United  States  Attorney. 
Chari^s  B.  Dwight,  III, 

Assistant  United  States  Attorney. 

May,  1956. 
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APPENDIX 

Internal  Revenue  Code  of  1939 : 

Sec.  3403.  "^  Tax  on  Automobiles,  Etc. 

There  shall  be  imposed  upon  the  following  ar- 
ticles sold  by  the  manufacturer,  producer,  or  im- 
porter, a  tax  equivalent  to  the  following  percent- 
ages of  the  price  for  which  so  sold: 

(a)  [as  amended  by  Sec.  544(a)  of  the  Revenue 
Act  of  1941,  c.  412,  55  Stat.  687,  and  Sec.  481(a)  of 
the  Revenue  Act  of  1951,  c.  521,  65  Stat.  452] 
Automobile  truck  chassis,  automobile  truck  bodies, 
automobile  bus  chassis,  automobile  bus  bodies, 
truck  and  bus  trailer  and  semitrailer  chassis,  truck 
and  bus  trailer  and  semitrailer  bodies,  tractors  of 
the  kind  chiefly  used  for  highway  transportation 
in  combination  with  a  trailer  or  semitrailer  (in- 
cluding in  each  of  the  above  cases  parts  or  acces- 
sories therefor  sold  on  or  in  connection  therewith 
or  with  the  sale  thereof),  8  per  centum,  except  that 
on  and  after  April  1,  1954,  the  rate  shall  be  5  per 
centum.  A  sale  of  an  automobile  truck,  bus,  or 
truck  or  bus  trailer  or  semitrailer,  shall,  for  the 
purposes  of  this  subsection,  be  considered  to  be  a^ 
sale  of  the  chassis  and  of  the  body.  ^ 

(b)  [as  amended  by  Sec.  481  (b)  of  the  Revenue 
Act  of  1951,  supra]  Other  Chassis  and  Bodies,  Etc. 
— Other  automobile  chassis  and  bodies,  chassis  and 
bodies  for  trailers  and  semitrailers  (other  than 
house  trailers)  suitable  for  use  in  connection  with 
passenger  automobiles,  and  motorcycles  (including 
in  each  case  parts  or  accessories  therefor  sold  on  or 
in  connection  therewith  or  with  the  sale  thereof), 


■^  None  of  the  amendments  to  Section  3403  are  relevant  to  the 
issues  here  involved  and  the  language  of  the  section  may  be  re- 
garded as  substantially  the  same  during  the  entire  jieriod  in  ques- 
tion. 
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except  tractors,  10  per  centum,  except  that  on  and 
after  April  1,  1954,  the  rate  shall  be  7  per  centum. 
A  sale  of  an  automobile,  trailer,  or  semitrailer 
shall,  for  the  puri3oses  of  this  subsection,  be  con- 
sidered to  be  a  sale  of  the  chassis  and  of  the  body, 
(c)  [as  amended  by  Sec.  544  (b)  of  the  Revenue 
Act  of  1941,  supra;  Sec.  605(c)  (1)  of  the  Revenue 
Act  of  1950,  c.  994,  64  Stat.  906;  and  Sec.  481  (c) 
of  the  Revenue  Act  of  1951,  supra']  Parts  or  ac- 
cessories (other  than  tires  and  inner  tubes  and 
other  than  radio  and  television  receiving  sets)  for 
any  of  the  articles  enumerated  in  subsection  (a) 
or  (b),  8  per  centum,  except  that  on  and  after 
April  1,  1954,  the  rate  shall  be  5  per  centum.  *  *  * 


(26  U.S.C.  1952  ed..  Sec.  3403.) 

Sec.  3441.    Sale  Price. 

(a)  In  determining,  for  the  purposes  of  this 
chapter,  the  price  for  which  an  article  is  sold,  there 
shall  be  included  any  charge  for  coverings  and 
containers  of  whatever  nature,  and  any  charge 
incident  to  placing  the  article  in  condition  packed 
ready  for  shipment,  but  there  shall  be  excluded 
the  amount  of  tax  imposed  by  this  chapter,  v^hether 
or  not  stated  as  a  separate  charge.  A  transporta- 
tion, delivery,  insurance,  installation,  or  other 
charge  (not  required  by  the  foregoing  sentence  to 
be  included)  shall  be  excluded  from  the  price  only 
if  the  amount  thereof  is  established  to  the  satisfac- 
tion of  the  Commissioner,  in  accordance  with  the 
regulations. 


(26  U.S.C.  1952  ed.,  Sec.  3441.) 
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Treasury  Eegiilations  46  (1940  ed.) ,  promulgated  under 
the  Internal  Revenue  Code  of  1939: 

Sec.  316.4  Who  is  a  manufacturer. — The  term 
''manufacturer"  includes  a  person  who  produces 
a  taxable  article  from  scrap,  salvage,  or  junk  mate- 
rial, as  well  as  from  new  or  raw  material,  (1)  by 
processing,  manipulating,  or  changing  the  form  of 
an  article,  or  (2)  by  combining  or  assembling  two 
or  more  articles. 

Under  certain  circumstances,  as  where  a  person 
manufactures  or  produces  a  taxable  article  for  a 
person  who  furnishes  materials  and  retains  title 
thereto,  the  person  for  whom  the  taxable  article 
is  manufactured  or  produced,  and  not  the  person 
who  actually  manufactures  or  produces  it,  will  be 
considered  the  manufacturer. 

A  manufacturer  who  sells  a  taxable  article  in  a 
knockdown  condition,  but  complete  as  to  all  com- 
ponent parts,  is  liable  for  the  tax,  and  not  the  xDer- 
son  who  buys,  and  assembles  a  taxable  article  from, 
such  component  parts. 

Sec.  316.55  Definition  of  parts  or  accessories. — 
The  term  ' '  parts  or  accessories ' '  for  an  automobile 
truck  or  other  automobile  chassis  or  body,  taxable 
tractor,  or  motorcycle,  includes  (a)  any  article  the 
primary  use  of  which  is  to  improve,  repair,  re- 
place, or  serve  as  a  component  part  of  such  vehicle 
or  article,  (b)  any  article  designed  to  be  attached 
to  or  used  in  connection  with  such  vehicle  or  ar- 
ticle to  add  to  its  utility  or  ornamentation,  and  (c) 
any  article  the  primary  use  of  which  is  in  connec- 
tion with  such  vehicle  or  article  whether  or  not 
essential  to  its  operation  or  use. 

The  term  "parts  and  accessories"  shall  be  under- 
stood to  embrace  all  such  arti(*les  as  have  reached 
such  a  stage  of  manufacture  that  they  are  com- 
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moiily  or  commercially  known  as  parts  and  acces- 
sories whether  or  not  fitting  operations  are  re- 
quired in  connection  with  installation.  The  term 
shall  not  be  understood  to  embrace  raw  materials 
used  in  the  manufacture  of  such  articles. 

Spark  plugs,  storage  batteries,  leaf  springs, 
coils,  timers,  and  tire  chains,  which  are  suitable 
for  use  on  or  in  connection  with,  or  as  component 
parts  of,  automobile  truck  or  other  automobile 
chassis,  taxable  tractors,  or  motorcycles,  are  con- 
sidered parts  of  or  accessories  for  such  articles 
whether  or  not  primarily  designed  or  adapted  for 
such  use. 

S.  T.  944,  1952-2  Cum.  Bull.  255 : 

Section  3403  (c)  of  the  Code,  as  amended,  im- 
poses, effective  November  1,  1951^  a  tax  of  8  per- 
cent on  the  sale  by  the  manufacturer  of  parts  or 
accessories  for  vehicles  taxable  under  subsection 
(a)  and  (b)  of  section  3403  of  the  Code,  as 
amended,  except  that  on  and  after  April  1,  1954, 
the  rate  of  tax  shall  be  5  percent.  Seat  covers  for 
automobiles  are  considered  to  be  parts  or  acces- 
sories within  the  meaning  of  section  3403  (c)  of  the 
Code,  as  amended,  and  sales  thereof  by  the  manu- 
facturer are  subject  to  tax. 

The  Bureau  has  issued  rulings  heretofore  that 
the  only  circumstances  under  which  the  tax  does 
not  apply  to  sales  of  seat  covers  by  a  manufacturer, 
is  where  the  seat  covers  are  individually  designed, 
cut,  tailored,  and  fitted  by  the  manufacturer  to  the 
automobile  belonging  to  the  person  who  contracts 
for  the  performance  of  such  operation,  and  such 
person  is  the  consumer  of  the  seat  covers.  Such 
rulings  provided,  however,  that  the  sale  of  seat 
covers,  similarly  produced,  to  a  dealer  in  new  or 
used  automobiles  is  not  a  sale  for  consumption  but 
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one  for  resale,  and  that  the  tax  attaches  to  the 
manufacturer's  sale  thereof. 

Upon  reconsideration  of  the  matter,  the  Bureau 
is  now  of  the  opinion  that  where  a  manufacturer 
furnishes  the  material  and  produces  automobile 
seat  covers  for  the  consumer  thereof,  according  to 
individual  design  and  measurement,  the  sale  by  the 
manufacturer  of  such  seat  covers  is  taxable  under 
section  3403(c)  of  the  Code,  as  amended,  regard- 
less of  whether  they  are  installed  by  the  manufac- 
turer or  by  other  persons. 

The  Bureau  has  issued  rulings,  as  stated  above, 
that  sales  by  a  manufacturer  of  seat  covers,  pro- 
duced according  to  individual  design  and  measure- 
ments, to  a  dealer  in  new  or  used  cars  are  not  con- 
sidered sales  for  consumption,  and  are  subject  to 
tax.  The  taxability  of  such  sales  is  not  affected  by 
the  ruling  herein,  and  tax  continues  to  attach,  as 
in  the  past,  to  such  sales. 


"ii  U.    S.    GOVERNMENT  PRINTING   OFFICE:    1956 


No.  14,995 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Masao  Hirasuna,  doing  business  as 
Mike's  Auto  Top  Shop  &  Uphol- 
stery Shop, 

Appellant, 

vs. 

S.  V.  McKenney,  District  Director 

of  Internal  Revenue, 

Appellee. 


Upon  Appeal  from  the  United  States  District  Court 
for  the  District  of  Hawaii. 

CLOSING  BRIEF  FOR  MASAO  HIRASUNA,  APPELLANT. 


Shiro  Kashiwa, 

:]07  Hawaiian  Trust  Building,  Honolulu  13,  T.  H., 

Attorney  for  Appellant 
Masao  Hirasuna. 


FILE! 

MAY  16  1956 

PAUL  P.  O'BRIEN,  Cler 


nn      «2  *  V  TJ'iJA-vrTvrn     PATiTrnnvii 


JF 


Subject  Index 


Page 
Summary  of  argument  1 

Argument : 

I.    Most    recent    decision    of    Supreme    Court    of    United 
States  refutes  appellee 's  argument  regarding  rulings . .       2 

II,    Appellant's    argument    regarding    contract    for    work, 

labor  and  material,  remains  unanswered  5 


t 

Table  of  Authorities  Cited 


Cases  Pages 

United  States  v.  Leslie  Salt  Co.,  U.S ,  76  S.Ct. 

416,  423-425 2,  3 

United  States  v.  Leslie  Salt  Co.  (  9  CCA),  218  F.2d  91. . . .         2 

United  States  v.  Leslie  Salt  Co.   (Dist.  Ct.,  Calif.),  110  F. 
Supp.   680   2 


Statutes 

Revised   Laws   of   Hawaii    1945,    Section   9204    (portion   of 
Hawaii  Uniform  Sales  Act)   5 


No.  14,995 

IN  THE 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Masao  Hirasuna,  doing  business  as 
Mike's  Auto  Top  Shop  &  Uphol- 
stery Shop, 

Appellant, 

vs. 

S.  V.  McKenney,  District  Director 
of  Internal  Revenue, 

Appellee. 


y 


Upon  Appeal  from  the  United  States  District  Court 
for  the  District  of  Hawaii. 

CLOSING  BRIEF  FOR  MASAO  HIRASUNA,  APPELLANT. 


SUMMARY  OF  ARGUMENT. 

(1)  The  ajjpellee  has  overlooked  a  very  important 
late  decision  of  the  Supreme  Court  of  the  United 
States,  affirming  a  decision  of  this  Court  of  Appeals, 
decided  only  on  March  5,  1956,  unknown  and  unavail- 
able to  the  writer  of  the  opening  brief  when  he  sent 
it  in  to  the  printers,  on  the  question  of  inconsistent 
rulings  by  the  Treasury  Dex)artment.  Said  case  clearly 
contradicts  appellee's  position. 

(2)  Appellee  fails  to  grasp  fundamental  concept 
of  "contract  for  labor  and  materials".    The  Hawaii 


Uniform  Sales  Act  speciiically  recognizes  contracts 
for  labor  and  materials.  The  performance  of  a  con- 
tract for  labor  and  the  supplying  of  materials  is  not 
a  ''sale"  of  an  "auto  part". 


ARGUMENT. 

I. 

MOST  RECENT  DECISION  OF  SUPREME  COURT  OF  UNITED 
STATES  REFUTES  APPELLEE'S  ARGUMENT  REGARD- 
ING RULINGS. 

Appellee's  argument  that  the  "Commissioner  is 
not  bound  by  his  own  or  his  predecessor's  prior  mis- 
takes of  law"  (ans.  br.  26-29)  is  an  admission  that 
there  was  a  substantial  change  of  position  with  rela- 
tion to  seat  covers  made  to  the  order  of  the  customer. 

Appellee's  answering  brief,  attempting  to  uphold 
its  ad  hoc  change  of  interpretation  of  August  18, 1952, 
reversing  its  long  continued  practice  of  excluding  cus- 
tom installed  seat  covers  as  "parts  or  accessories", 
may  be  directly  answered  by  citing  and  quoting  from 
the  most  recent  case  of  United  States  v.  Leslie  Salt 

Co.,   U.S ,  76    S.Ct.   416,    decided   only  on 

March  5,  1956,  which  affirms  the  decision  by  Judge 
Healy  of  this  Circuit  Court  of  Appeals  reported  in 
218  F.2d  91  and  that  of  District  Judge  Goodman  re- 
ported in  110  F.Supp.  680. 

The  Supreme  Court,  in  said  decision,  held  that 
where  Treasury  Department  had  long  interpreted 
terms  "debenture"  and  "certificate  of  indebtedness" 
to  exclude   certain  long  term   corporate  promissory 


notes,  and  such  interpretation  had  express  and  implied 
congressional  acquiescence  for  many  years,  and  was 
in  accord  with  generally  understood  meanings  of  re- 
spective terms,  though  treasury  had  recently  ad  hoc 
changed  interpretation  to  include  such  instruments, 
court  would  consider  prior  interpretation  persuasive 
in  determining  whether  to  construe  statute  to  exclude 
such  promissory  notes.  In  so  holding,  the  Supreme 
Court  stated  at  pages  423-425  (S.Ct.  Rep.)  as  fol- 
lows: 

''There  are  persuasive  reasons  for  construing 
'debentures'  and  'certificates  of  indebtedness'  in 
accordance  with  the  Treasury's  original  interpre- 
tation of  those  terms  in  this  statute's  altogether 
comparable  predecessors.  In  Norwegian  Nitrogen 
Products  Co.  V.  United  States,  288  U.S.  294,  315, 
53  S.Ct.  350,  358,  77  L.Ed.  796,  Mr.  Justice  Car- 
dozo  said: 

^administrative  practice,  consistent  and  gen- 
erally unchallenged,  will  not  he  overturned  ex- 
cept for  very  cogent  reasons  if  the  scope  of  the 
command  is  indefinite  and  doubtful.  United 
States  V.  Moore,  95  U.S.  760,  763,  24  L.Ed. 
588;  Logan  v.  Davis,  233  U.S.  613,  627,  34 
S.Ct.  685,  58  L.Ed.  1121 ;  Brewster  v.  Gage,  280 
U.S.  327,  336,  50  S.Ct.  115,  74  L.Ed.  457;  Faw- 
cus  Machine  Co.  v.  United  States,  282  U.S. 
375,  51  S.Ct.  144,  75  L.Ed.  397;  Interstate 
Commerce  Comm.  v.  New  York,  N.H.  &  H.R. 
Co.,  287  U.S.  178,  53  S.Ct.  106,  77  L.Ed.  248 
*  *  *.  The  practice  has  peculiar  weight  when 
it  involves  a  contemporaneous  construction  of 
a  statute  hy  the  men  charged  with  the  respon- 
sibility of  setting  its  machinery  in  motion,  of 


making  the  parts  work  efficiently  and  smoothly 
while  they  are  yet  untried  and  new.' 

Against  the  Treasury's  prior  longstanding  and 
cotisistent  administrative  interpi^etation  its  more 
recent  ad  hoc  contention  as  to  how  the  stat- 
ute should  he  construed  cannot  stand.  Moreover, 
that  original  inter  pi' etatioyi  has  had  hoth  express 
a7id  implied  congressional  acquiescence,  through 
the  1918  amendment  to  the  statute  (76  S.  Ct. 
420),  which  has  ever  since  continued  in  effect,  and 
through  Congress  having  let  the  administrative 
interpretation  remain  undisturbed  for  so  many 
years.  See  Corn  Products  Refining  Co.  v.  Com- 
missioner, 350  U.S.  46,  53,  76  S.Ct.  20,  24;  Nor- 
wegian Nitrogen  Products  Co.  v.  United  States, 
supra,  288  U.S.  at  page  313,  53  S.Ct.  at  page 
357.  Still  further,  it  is  an  interpretation  which 
is  in  accord  ^Yith  the  generally  understood  mean- 
ing of  the  term  'debentures'.  Cf.  First  Nat. 
Bank  of  Cincinnati  v.  Flershem,  290  U.S.  504, 
508,  54  S.Ct.  298,  78  L.Ed.  465.  'The  words  of 
the  statute  (a  stamp  tax  statute)  are  to  be  taken 
in  the  sense  in  which  they  will  be  understood  by 
that  public  in  which  they  are  to  take  effect.' 
United  States  v.  Isham,  supra,  17  Wall,  at  page 
504,  21  L.Ed.  628."   (Emphasis  ours.) 

The  foregoing  decision  of  the  Supreme  Court  is  very 
pertinent  herein  in  that  the  Treasury  Department 
in  the  present  case,  by  its  ad  hoc  ruling  of  August  18, 
1952,  made  a  complete  turnabout  with  relation  to  the 
taxability  of  custom  installed  seat  covers,  contrary 
to  a  "contemporaneous  construction  of  a  statute  by 
men   charged   with   the   responsibility   of  setting   its 


machinery  in  motion,  of  making  the  parts  work  effi- 
ciently and  smoothly  while  they  are  yet  untried  and 
new."  While  the  case  before  the  Supreme  Court 
involved  a  stamp  tax  and  this  present  case  involves 
a  sales  tax;  the  analogy,  in  both  cases,  by  way  of 
parallel  ad  Jwc  subsequent  contradictory  rulings, 
makes  the  aforementioned  recent  Supreme  Court 
ruling  most  pertinent,  if  not  controlling. 


II. 

APPELLANT'S  ARGUMENT  REGARDING  CONTRACT  FOR  WORK, 
LABOR  AND  MATERIAL,  REMAINS  UNANSWERED. 

Appellee's  answering  brief  attempts  to  answer 
appellant's  argument  that  the  contract  was  for  labor 
and  materials  (ans.  br.  22-26),  but  the  answer  is  inad- 
equate and  completely  fails  to  grasp  the  elementary 
concept  of  a  contract  for  labor  and  materials. 

The  concept  is  not  one  imknown  in  Hawaii  in  that 
Section  9204  of  the  Revised  Laws  of  Hawaii  1945, 
a  portion  of  our  uniform  sales  act,  provides: 

''but  if  goods  are  to  be  manufactured  by  the 
seller  especially  for  the  buyer  and  not  suitable 
for  sale  to  others  in  the  ordinary  course  of  the 
seller's  business,  the  provisions  of  this  section 
shall  not  apply." 

The  customer  in  the  present  case  agrees  to  have 
the  appellant  using  his  specialized  labor  put  in  the 
customer's  automobile  certain  materials  which  has  no 
semblance  of  an  auto  part.  Appellant  performs  the 
work,  charges  for  what  he  has  contracted  to  do,  sup- 


ply  labor  and  materials.  There  is  no  tax  on  the  per- 
formance of  labor,  nor  is  there  a  tax  on  the  supplying 
of  bare  cloth  material.  The  transaction  is  one  defi- 
nitely recognized  in  law  as  not  being  a  sale.  The 
revenue  act  taxes  the  ''sale"  of  ''auto  parts"  and 
no  other. 

Dated,  Honolulu,  T.  H., 
May  11, 1956. 

Respectfully  submitted, 
Shiko  Kashiwa, 

Attorney  for  Appellant 
Masao  Hirasuna. 


I 


No.  14,995 

IN"  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Masao  Hirasuna,  doing  business  as 
Mike's  Auto  Top  Shop  &  Uphol- 
stery Shop, 

Appellant^ 

vs. 

S.  Y.  McKenney,  District  Director 
of  Internal  Revenue, 


Appellee. 


Upon  Appeal  from  the  United  States  District  Court 
for  the  District  of  Hawaii. 

APPELLANT'S  PETITION  FOR  A  REHEARING. 


Shiro  Kashiwa, 

307  Hawaiian  Trust  Building,  Honolulu  13,  T.  H., 

Attorney  for  Appellant 
and  Petitioner. 


On  the  brief: 
Genro  Kashiwa. 


FILED 

MAY  1  0  1957 

PAULP.  Otini£N,CLEiiK 


Pebnau-Walsh  Printing  Co.,  San  Pbanoisoo,  Califobnia 


Subject  Index 

Page 
Statement 1 

Questions  presented 2 

Argument 3 


Table  of  Authorities  Cited 

Cases  Pages 

John  J.  Roche  Co.  v.  Eaton,  14  F.2d  857 7 

Johnnie  &  Mack  Inc.  v.  U.  S.,  123  F.  Supp.  400  (S.D.  Fla.)  7 

Martin  v.  Andrews,  9  Cir.,  238  F.2d  552  (April,  1957) 5 

United  States  v.  Keeton,  238  F.2d  878 3,  6 

United  States  v.  Leslie  Salt  Co.,  350  U.S.  383 6 

Rules 

Federal  Rules  of  Civil  Procedure,  Rule  23 2 

Texts 

3-A  Prentice-Hall,  Federal  Taxes  (Perm.  Ed.)  pages  44,481- 

44,483    10 
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Mike's  Auto  Top  Shop  &  Uphol- 
stery Shop, 

Appellant, 

vs. 

S.  V.  McKenney,  District  Director 
of  Internal  Revenue, 

Appellee. 


Upon  Appeal  from  the  United  States  District  Court 
for  the  District  of  Hawaii. 

APPELLANT'S  PETITION  FOR  A  REHEARING. 


STATEMENT. 
This  cause  was  argued  in  early  October  1956  and 
after  a  considerable  delay,  unusual  in  the  experience 
of  appellant's  counsel  in  this  Court,  on  April  12,  1957, 
the  decision  of  the  court  below  was  sustained  by  this 
Court.  A  strong  three  page  dissenting  opinion  filed  by 
the  Honorable  James  Alger  Fee,  Circuit  Judge,  shows 
that  the  problems  presented  by  the  case,  were  not 
without  merit  nor  without  difficulty. 


This  test  case  presented,  though  it  involves  a  bare 
$1,391.92,  a  very  important  nation-mde  question  to 
the  automobile  repair  industry.  Appellant's  attorney 
received  numerous  inquiries  from  attorneys  in  other 
mainland  cities  confronted  with  the  same  problem 
and,  though  this  case  involves  a  small  figure,  the  na- 
tion-wide effect  will  involve  a  large  siun. 

Appellant  hereby  requests  a  rehearing,  not  only  for 
the  reasons  hereinafter  specifically  stated  but  because 
of  the  strong  dissenting  opinion  filed  in  this  cause 
and  contrary  opinions  of  federal  district  courts  in 
other  jurisdictions  rendered  after  this  case  was  sub- 
mitted on  October  3,  1956.  Appellant's  attention  to 
these  other  district  court  decisions,  was  called  after 
the  receipt  of  the  decision  in  this  cause. 

Under  Rule  23  of  this  Court,  if  a  rehearing  is 
granted,  it  is  suggested  that  the  case  be  reheard  en 
banc  because  of  the  nation-wide  importance  of  this 
case.  These  upholsterers  are  small  businessmen  and 
an  8%  tax  on  the  gross  out  of  their  own  pockets  is  an 
all  important  question  to  them.  Time  spent  listening 
to  tax  inequities  voiced  by  small  businessmen  is  time 
well  spent. 


QUESTIONS  PRESENTED. 
(1)     The  record  showed  that  appellant  in  the  Court 
below  tried  to  show  '' inaction"  by  the  tax  collectors 
in  Hawaii  but  he  was  prevented  in  the  trial  Court. 
This  error  of  the  trial  Court  cannot  be  ignored. 


(2)  That  United  States  v.  Keeton,  238  F.2d  878, 
is  not  a  case  in  point  because  the  dispute  in  said  case 
was  for  taxes  after  August  18,  1952,  the  date  of  the 
public  ruling.  The  present  case  covered  a  period 
before. 

(3)  That  two  new  decisions  by  federal  district 
courts  on  the  question  since  October  3,  1956,  have 
been  in  appellant's  favor. 

(4)  The  decision  of  Circuit  Judge  Hamley  will 
broaden  this  field  of  taxation  to  subjects  beyond 
the  comprehension  of  Congress.  Auto  painting,  auto 
greasing  and  auto  polishing  will  hereafter  be  the  sale 
of  auto  parts. 


ARGUMENT. 
(1)     It  is  submitted  that  the  dissenting  opinion  by 
Circuit  Judge  James  Alger  Fee  wherein  he  stated: 

"The  main  opinion  is  erroneous  because  it 
apparently  decides  that  the  construction  of  the 
statute  and  regulations  which  is  there  adopted  in 
1957  would  override  a  consistent  long  stand- 
ing administrative  interpretation  by  the  federal 
agency  itself. 

This  statute  and  the  applicable  regulations  are 
not  so  plain  in  the  commands  thereof  to  leave 
nothing  for  construction.  Indeed,  these  were  con- 
strued contrary  to  our  present  interpretation  in 
1926  by  the  opinion  in  John  J.  Roche  Co.  v. 
Eaton,  9  Cir.,  14  F.2d  857.  This  theory  was 
affirmed  and  adopted  by  a  District  Court  in  1954 
in  Johnnie  &  Mack,  Inc.  v.  United  States,  123 
F.  Supp.  400. 


The  main  opmion  here  resolves  the  matter  as 
if  the  case  were  of  first  impression.  So  does  the 
decision  in  United  States  v.  Keeton,  4  Cii*.,  238 
F.2d  878.  But  in  the  instant  case  the  point  was 
squarely  raised  tliat  the  agency  had  acquiesced 
in  the  construction  of  the  statute  in  the  Boche 
case  for  a  period  of  over  twenty-five  years  and, 
as  a  result,  had  left  untaxed  installers  of  seat 
covers  on  automobiles.  It  was  also  contended  that 
this  coiu'se  of  action  was  summarily  reversed 
after  the  bulletin  of  August,  1952,  by  the  inden- 
tical  agency.  It  may  be  agreed  that  the  evidence 
was  insufficient  in  the  instant  case.  But  the  exact 
contention  has  been  raised  in  other  cases,  notably, 
Martin  v.  Andrews,  9  Cir.,  238  F.2d  552,  where 
we  held  that  the  suit  was  premature  and  where 
the  merits  were  not  considered.  JVe  should  not 
hind  all  of  the  judges  of  this  Court  to  our  j^f'esent 
interpretation  in  other  causes  where  more  evi- 
dence of  contrary  administrative  practice  might 
conceivably  be/'  (Emphasis  Supplied.) 

is  correct.  In  the  trial  below  appellant  tried  to  bring 
the  necessary  evidence  of  "inaction"  but  he  was 
stopped.  The  transcript  at  pages  85-86  shows  that 
with  relation  to  questions  to  \vitness  Clyde  Lee,  Rev- 
enue Agent,  the  following: 

"Q.     You  yourself  made  several  assessments? 
A.     I  have  made  some  assessments  besides  this 
one. 

Q.     That  is  not  heai*sav :  vou  know  that  of  vour 
own  knowledge  ? 
A.     That  is  right. 

Q.  And  in  all  of  those  cases  there  were  no 
returns  filed  in  the  respective  years  ? 


Mr.  Dwight.  Objections,  your  Honor.  This  line 
of  questioning  has  gotten  off  to  immaterial  facts 
as  to  what  happened  in  other  cases. 

The  Court.  Sustained." 

Circuit  Judge  Hamley  stated  as  follows  at  page  10  of 

the  decision: 

"We  do  not  have  before  us  the  question  of 
whether  private,  as  distinguished  from  public, 
rulings  amounted  to  an  administrative  construc- 
tion of  the  act,  for  no  evidence  as  to  any  such 
private  rulings  is  to  be  found  in  this  record.  Nor 
is  there  here  a  showing  as  to  general  inaction  by 
the  bureau  with  regard  to  the  assessment  of  such 
transactions  sufficient  to  present  a  question  of  ad- 
ministrative construction."  (Emphasis  ours.) 

Appellant  tried  to  show  said  'Enaction"  in  the  Court 
below  but  as  above  indicated  he  was  stopped  in  the 
court  below  but  in  the  Court  of  Appeals  he  is  told 
that  he  should  have  gone  ahead  and  proved  it.  Appel- 
lant, a  small  businessman,  surely  cannot  be  made 
to  understand  that  justice  operates  in  this  abrupt 
manner. 

The  ''inaction"  is  furthermore  apparent  by  the  crop 
of  cases  which  have  been  recently  adjudicated  in  the 
various  federal  district  courts.  Cases  heretofore  cited 
in  the  opening  brief  and  new  cases  cited  in  this  brief 
clearly  show  what  the  administrative  practice  has 
been.  See  especially  record  in  Martin  v.  Andrews,  9 
Cir.,  238  F.2d  552,  decided  by  this  Court  on  or  about 
April  1957  (Case  No.  14995)  which  conclusively 
shows  ''inaction"  in  the  Los  Angeles  area  of  Cali- 


fornia.  Appellee  in  his  answering  brief  admits  the 
Commissioner's  mistake  by  arguing  that  the  ^'Com- 
missioner is  not  hound  by  his  own  or  his  predecessor's 
prior  mistakes  of  law/'  (Ans.  Br.  26-29.) 

If  Appellant  were  allowed  production  of  such  evi- 
dence in  the  Court  below,  it  would  clearly  have  shown 
that  the  administrative  "inaction"  in  Hawaii  was 
uniform  with  the  facts  showing  'Enaction"  in  the 
present  case. 

It  is  respectfully  submitted  that  United  States  v. 
Leslie  Salt  Co.,  350  U.  S.  383,  quoted  in  the  dissenting 
opinion  must  be  given  the  highest  respect  because  the 
said  case  originated  from  this  9th  Judicial  Circuit  and 
this  court  was  sustained  by  the  Supreme  Court  in 
strong  language  far  in  excess  of  what  this  Court  de- 
cided. See  218  F.2d  91  for  this  Court's  opinion  in  said 
case. 

(2)  United  States  v.  Keeton,  238  F.2d  878,  relied 
upon  by  Circuit  Judge  Hamley  of  this  Court,  at  page 
4  of  his  opinion,  is  not  exactly  in  point  because  the 
Keeton  suit  expressly  involved  excise  taxes  due  ''on 
and  after  August  18,  1952. ' '  The  public  ruling  quoted 
at  page  8  of  the  decision  of  Circuit  Judge  Hamley  be- 
came effective  on  August  18,  1952. 

Appellant  in  this  case  takes  issue  of  the  taxes  as- 
sessed against  him  before  August  18,  1952,  when 
everyone  in  the  business  was  without  the  benefit  of  the 
ruling  of  August  18,  1952.  It  is  submitted  that  this  is 
a  material  difference,  in  that  the  practical  effect  is 
that  appellant  is  forced  to  pay  his  taxes  out  of  his 
pocket. 


It  is  submitted  that  there  is  no  reported  case  which 
disallowed  recovery  for  assessments  made  for  the 
same  taxes  before  August  18,  1952.  See  John  J.  Roche 
Co.  V.  Eaton,  14  F.2d  857,  Johnnie  d  Mack  Inc.  v. 
U.  S.,  123  F.Supp.  400  (S.  D.  Fla). 

(3)  After  the  submission  of  this  case  for  argument 
on  or  about  October  3,  1956,  two  federal  district  courts 
have  agreed  with  appellant.  In  Johnnie  d  Mack  Inc., 
V.  U.  S.  (U.  S.  Dist.  Court,  S.  Dist.  of  Fla.  No.  6621- 
M,  January  30,  1957)  the  court  held  as  follows: 

''1.  Sales  of  seat  covers  in  the  instant  case 
are  sales  of  labor  and  material  and  not  sales  of 
seat  covers  as  accessories. 

''2.  It  was  not  the  intent  and  purpose  of  Con- 
gress to  classify  the  Plaintiff  as  a  manufacturer 
and  as  further  evidenced  hy  the  ruling  of  the 
Internal  Revenue  Bureau  which  was  in  effect  for 
seventeen  (17)  years  from  1953  (STS24,  CB  De- 
cember 1935,  page  368).   (Emphasis  ours). 

'^3.  On  the  16th  day  of  June,  1954,  before  the 
Hon.  John  W.  Holland  presiding,  this  Court  in  a 
case  involving  the  same  parties  and  the  same  facts 
as  the  instant  case,  the  Court  found  that  the 
Plaintiff's  sales  of  seat  covers  were  sales  of  labor 
and  material  and  not  sales  of  seat  covers  as  acces- 
sories, and  after  having  heard  the  testimony  in 
this  case,  I  find  no  valid  reason  for  disturbing  this 
ruling. ' ' 

The  effect  of  ST824  above  referred,  was  argued  on 

page  19,  appellant's  opening  brief.  Said  public  ruling 

of  17  years  read  as  follows : 

''Prentice  Hall,  Fed.  Tax  Service  Vol.  3-8, 
Paragraph  38,571. 
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''Taxability  of  sale  or  use  of  parts  or  acces- 
sories measured  and  cut  from  raw  or  bulk  ma- 
terial.— *  *  *  A  jobber  or  dealer  frequently  buys 
material,  not  subject  to  tax,  and  hy  cutting  or 
processing  the  material  to  the  required  length  or 
size  produces  a  part  or  accessory.  In  deciding 
whether  the  transaction  is  taxable,  the  Bureau  has 
drawn  a  distinction  hetiveen  an  immediate  repair 
job  and  a  sale  for  future  use.  If  the  part  or  ac- 
cessory is  cut  or  produced  from  lengths  of  rolls 
of  material  for  immediate  use  by  a  repairman  in 
a  repair  job  on  ivhich  he  is  then  working,  the 
sale  thereof  by  the  jobber  or  dealer  to  the  repair- 
mayi  is  deemed  to  be  a  sale  of  material  not  sub- 
ject to  tax.  If,  however,  the  jobber  or  dealer 
transforms  lengths  or  rolls  of  material  into  parts 
or  accessories  and  places  the  finished  articles  in 
stock  for  future  use  or  disposition,  he  thereby 
becomes  the  manufacturer  of  such  articles  within 
the  meaning  of  the  Act,  and  his  subsequent  sale 
or  use  thereof  is  taxable  under  section  606  (c)  of 
the  Revenue  Act  of  1932.  (S.T.  824,  CB.  Dec. 
1935,  p.  368.)"  (Emphasis  ours). 

It  is  in  plain  language  and  the  Florida  district  Court 
was  absolutely  correct. 

In  Lee  R.  Brown  v.  Ellis  Campbell,  Jr.,  District 
Director  (U.  S.  District  Court,  N.  Dist.  of  Texas, 
Dallas  Div.  No.  6486,  Oct.  24,  1956)  the  Court  held  as 
f  oUows : 

"Now,  further  back  it  is  agreed  that,  'During 
the  tax  years  in  question  plaintiff  owned  and 
operated  a  proprietorship  in  Dallas,  Texas  known 
as  Brown's  Top  &  Seat  Cover  Company.  Plaintiff 
did  not  carry  any  stock  or  ready  made  seat 
covers.  Plaintiff  carried  a  varied  stock  of  ma- 


terials  which  he  purchased  from  manufacturers 
and  wholesalers  in  large  quantities  and  in  various 
types,  qualities  and  colors.  These  materials  came 
in  rolls  or  bolts.  The  customer  would  choose  his 
desired  materials  from  the  stock  and  plaintiff 
would  remove  the  seats  and  back  rests  and  place 
them  on  tables  where  he  would  measure  the  ma- 
terial to  the  seats  and  back  rests  of  the  customer's 
car,  making  the  material,  then  removing  the  ma- 
terial and  cutting  it  to  fit. 

''In  instances  where  the  seats  or  back  rests 
could  not  be  removed  he  would  place  the  material 
on  the  seats  or  back  rests  of  the  customer's  car, 
marking  same,  and  remove  it  to  be  cut. 

"The  several  pieces  are  then  sewed  together 
and  a  decorative  piping  sewed  at  the  seams.  The 
materials  so  sewed  together  are  then  fastened  to 
the  seats  and  back  rests  of  the  automobile. 

"The  price  to  the  customer  is  fixed  by  the 
price  of  the  material  plus  labor  and  overhead 
costs  and  profit. 

"The  aforesaid  business,  as  conducted  by  plain- 
tiff, is  commonly  referred  to  and  known  as  a 
'custom-made  seat  cover  business.' 

"Now,  the  statute  is  that  there  is  hereby  levied 
and  imposed  upon  parts  or  automobile  accesso- 
ries, and  for  any  other  article  enumerated  in  sub- 
section 'A'  sold  by  manufacturers,  producers  or 
importers,  a  tax  equivalent  to  eight  per  cent. 

"I  feel  that  the  tax  as  levied  by  the  wording  of 
the  statute  does  not  cover  what  we  might  call 
tailors  engaged  in  the  manufacture  of  seat  covers. 
He  doesn't  have  any  stock,  he  is  not  classed  as  a 
manufacturer,  he  is  a  tailor  and  makes  a  garment 
to  suit  you.  This  man  makes  a  seat  cover  for  you. 
To  cover  him  I  think  the  statute  would  have  to 
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be  explicit  and  it  is  not  the  purpose  of  the  Court 
to  extend  the  statute,  (emphasis  ours). 

*'I  don't  believe  the  statute  covers  it,  so,  the 
plaintiff  would  be  entitled  to  recover." 

The  writer  of  this  brief  has  requested  West  Publish- 
ing for  citations  of  said  cases  but  to  date  he  has  not 
received  a  reply.  Both  of  the  above  cases  are  re- 
ported in  "Prentice-Hall,'-  Federal  Taxes  (Perma- 
nent Volume)  Vol.  3-A  at  pages  44,481-44,483. 

It  is  respectfully  submitted  that  both  decisions  are 
based  on  argmnents  submitted  hy  appellant  in  his 
opening  brief. 

(4)  The  decision  of  Circuit  Judge  Hamley  will 
necessarily  have  far-reaching  results  never  contem- 
plated by  Congress.  In  the  oral  argmnent  before  the 
Court,  coimsel  for  appellant  submitted  that  if  the 
goverimaent's  point  of  view  is  accepted,  auto  painting 
will  be  a  sale  of  auto  parts  because  the  paint  ''im- 
proves" the  vehicle;  it  is  "attached"  to  the  vehicle 
''to  add  to  its  utility  or  ornamentation*"  and  its  use 
is  in  "connection  with  such  vehicle."'  See  definition 
of  ''parts  or  accessories,"  appendix  herein,  and  at 
bottom  of  page  3  of  Circuit  Judge  Hamley 's  opinion. 
And  manufacturing  takes  place  when  "combining  or 
assembling  two  or  more  articles."'  See  appendix  for 
regulation  defining  "manufacturing.''  The  present 
case  involves  covering  seats  with  a  solidified  plastic 
or  related  material  using  thread  and  hog  rings,  paint- 
ing involves  "combining"  of  component  parts  of  paint 
and  covering  the  car  ^vith  non-solid  plastic  or  related 
material.  Both  attach  to  the  car.  Both  require  "pro- 
cessing, manipulating  or  changing  of  the  form  of  the 
article."  If  the  decision  of  Circuit  Jud2:e  Hamlev  is 
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taken  on  its  face,  appellant  sees  no  avenue  of  escape 
for  the  auto  painters,  another  group  of  small  busi- 
nessmen. Will  they  also  suffer  the  retroactive  reaches 
of  a  statute  and  regulation  of  '^ broad  command"?' 
There  must  be  a  limitation.  The  decision  by  Circuit 
Judge  Hamley  apparently  nullifies  the  provision 
''commonly  or  commercially"  known  as  a  part  or  ac- 
cessory. Appellant  strenuously  argued  that  the  evi- 
dence was  uncontradicted  that  the  article  made  by 
appellant  prior  to  installation  had  no  other  use  than 
to  cover  the  seats  it  was  specially  made  for  and 
therefore  was  not  an  auto  part.  Appellant's  opening 
brief  pp.  45-48. 

It  is  submitted  that  if  Circuit  Judge  Hamley 's  de- 
cision is  allowed  to  stand  ''auto  painting"  will  be  a 
sale  of  parts.  Even  "greasing"  will  come  within  the 
meaning  of  the  decision.  Polishing,  as  well,  perhaps. 

Congress  certainly  didn't  intend  any  such  inter- 
pretation. 

In  accordance  with  the  rules  of  this  Court,  regula- 
tions referred  to  herein,  are  hereinafter  recited  in 
the  appendix. 

Dated,  Honolulu,  T.  H. 
May  1,  1957. 

Respectfully  submitted, 
Shiro  Kashiwa, 

Attorney  for  Appellant 
and  Petitioner. 
On  The  Brief: 
Genro  Kashiwa. 
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Certificate 

I,  Shiro  Kashiwa,  an  attorney  for  appellant,  certify 
that  the  foregoing  petition  for  rehearing  is  in  my 
judgment  well  founded,  and  is  not  interposed  for 
delay. 

Dated,  Honolulu,  T.  H. 
May  1,  1957. 

Shiro  Kashiwa. 


(Appendix  Follows.) 


Appendix. 


Appendix 

Treasury  Regulations  46 

''Sec.  316.4  Who  is  a  Manufacturer. — The  term 
'manufacturer'  inchides  a  person  who  produces  a 
taxable  article  from  scrap,  salvage,  or  junk  mate- 
rial, as  well  as  from  new  or  raw  material,  (1)  by 
processing,  manipulating,  or  changing  the  form 
of  an  article,  or  (2)  by  combining  or  assembling 
two  or  more  articles. 

"Sec.  316.55    Definition  of  Parts  or  Accessories. 

"(a)  The  term  'parts  or  accessories'  for  an 
automobile  truck  or  other  automobile  chasis  or 
body,  taxable  tractor,  or  motorcycle,  includes  (1) 
any  article  the  primary  use  of  which  is  to  improve, 
repair,  replace,  or  serve  as  a  component  part  of 
such  vehicle  or  article,  (2)  any  article  designed  to 
be  attached  to  or  used  in  connection  with  such 
vehicle  or  article  to  add  to  its  utility  or  ornamen- 
tation, and  (3)  any  article  the  primary  use  of 
which  is  in  connection  with  such  vehicle  or  article 
whether  or  not  essential  to  its  operation  or  use. 
However,  such  term  does  not  include  tires,  inner 
tubes,  or  automobile  radio  or  television  receiving 
sets,  since  these  articles  are  expressly  excluded  by 
the  statute  from  the  tax  on  parts  of  accessories. 
"With  respect  to  fare  registers  and  fare  boxes  for 
use  on  busses  and  automobiles,  see  §316.140. 

"(b)  The  term  'Parts  and  accessories'  shall 
be  understood  to  embrace  all  such  articles  as  have 
reached  such  a  stage  of  manufacture  that  they  are 
commonly  or  commercially  known  as  parts  and 
accessories  ivhether  or  not  fitting  operations  are 
required  in  connection  with  installation.  The 
term  shall  not  he  understood  to  embrace  raw  mate- 
rials used  in  the  manufacture  of  such  articles/' 
(Emphasis  ours.) 
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